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IN MEMORIAM 
FREDERICK W. MESSMORE 


And now, at the hour of nine o’clock a.m., on this 
sixth day of April, A.D., 1970, the same being the 
date fixed by the Court for hearing the report of the 
Committee appointed to draft resolutions in memory 
of Frederick W. Messmore, the Court being in session 
and members of the bar in attendance, the Committee 
makes the following report: 


HONORABLE M. S. HEVELONE. 
MAY IT PLEASE THE COURT: 


The Chief Justice and the Associate Justices of the 
Supreme Court of Nebraska: 

The committee, by this honorable court, heretofore 
appointed to present a memorial service in recollection 
of the late Honorable Frederick W. Messmore, for many 
years a justice of this court, respectfully tenders this 
tribute to his person, his character, and his long and 
distinguished public career. 

Frederick Wilbur Messmore was born at Boone, Iowa, 
on July 11, 1890, the son of Hiram Allison Messmore 
and Clarinda Jane (Davidson) Messmore. His boyhood 
was spent almost entirely in the state of his birth, and 
his primary education was largely received therein. 
He graduated from the Bedford, Iowa, High School in 
1907; then studied for a year in the Northwestern Busi- 
ness and Normal College at Council Bluffs, Iowa. 

On April 30, 1913, he was united in marriage with 
Jennie Frances Saxe. To that union were born three 
sons, Hiram Allison Messmore, Frederick Boughn Mess- 
more, and John Colby Messmore. Of those children, 
Frederick Boughn Messmore, familiarly known as “Ted,” 
graduated from the College of Liberal Arts of Creighton 
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University with the Bachelor of Arts degree, in June, 
1942. The second World War being then in progress, 
he entered at once into the military force of the 
United States, and was assigned to duty in the aviation 
service. On September 9, 1943, while on duty in the 
European Sector, he was killed in an airplane accident 
in Sicily during the battle of Salerno, Italy. The other. 
two sons survive. 

The second Hiram Allison Messmore (now Hiram Alli- 
son Messmore, Sr.), after a worthy career in the mili- 
tary air service during World War II, pursued the study 
of law in the School of Law of Creighton University, 
from which he graduated with the degree, LL.B. on 
February 9, 1948. On February 18, 1948, he was admitted 
successively to the bar of this court, of which he remains 
an active member, and to the bar of the United States 
District Court for the District of Nebraska, wherein, too, 
he retains his membership. He was admitted to practice 
in the Supreme Court of the United States on March 3, 
1964, and is a member of the American Bar Association. 
Also, an active member of the bar of Texas, he has re- 
sided in Houston, Texas, since 1948. There he is the 
manager of litigation in the legal department of the 
Tennessee Gas Pipeline Company, and in that position, 
is in charge of all of its eminent domain actions, dam- 
age suits, and other litigation. His wife, Estelle T. Mess- 
more, during the second World War, was a Lieutenant 
in the United States Army Nurse Corps, and as such 
was in active foreign duty. They are the parents of 
two adult children, a daughter, Mary Jane Messmore, 
an employee at Houston, Texas, of Dun and Bradstreet, 
Inc., and a son, Frederick B. Messmore, presently near- 
ing the completion of his collegiate education. 

John Colby Messmore, already mentioned, received his 
education in the dental profession in the College of 
Dentistry of the University of Nebraska, from which he 
graduated in June 1951, with the degree, D.D.S. He is 
engaged in the practice of dentistry in Pocatello, Idaho, 
where he and his wife, Betty O. Messmore, reside. His 
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children are a son, Frederick B. Messmore (Ted), a 
senior student in Idaho State University; a daughter, 
Susan Elizabeth Messmore, a first year student in the 
University of Minnesota; and a son, Eric John Messmore, 
aged ten, a grammar school pupil in Pocatello, Idaho. 

Toward the family of Justice and Mrs. Messmore, 
thus identified, they, as parents, and as grandparents, 
exhibited an unfailing affection and devotion. 

In September 1909, Frederick Wilbur Messmore en- 
tered upon the study of law in the School of Law of 
Creighton University; and he completed his course and 
received the degree LL.B., with that school’s class of 
1912. He was, throughout, a consistent, faithful, and 
competent student. He was admitted to the bar of this 
court on May 2, 1912, and to the bar of the United States 
District Court for the District of Nebraska, on May 
11, 1931. 

He promptly entered upon the practice of his profes- 
sion at Beatrice, Nebraska, as an associate in the office 
of Leonard Wright Colby, commonly known, in con- 
sequence of a military career originating in the Civil 
War, and upon its termination continuing through the 
Indian conflicts, as “General Colby” a title to which he 
was probably entitled, in consequence of his Civil War 
and post Civil War military career. Locating in Beatrice 
after the conclusion of the Civil War, General Colby 
had achieved more than local prominence as a trial 
lawyer, especially in the defense of persons charged 
with the commission of criminal offenses. 

In the general election of 1914, Frederick Wilbur 
Messmore was chosen as the County Attorney of Gage 
County, Nebraska, in which position he remained quali- 
fied and effective until late in 1918, when he resigned 
that office to enlist for service in World War I, and 
particularly to enter the Infantry Officers Training Corps 
at Camp Pike, near Little Rock, Arkansas. During that 
service he contracted the then prevailing malady of 
Spanish Influenza; but eventually, and in 1919, he was 
discharged from the military service. From such dis- 
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charge through 1920, he resumed, and continued in, the 
practice of law in Beatrice, Nebraska. 

From 1920 through 1928, pursuant to successive elec- 
tions, he served as County Judge of Gage County, 
Nebraska. In the election of 1928, he was chosen as 
Judge of the District Court for the Eighteenth Judicial 
District of Nebraska, comprising the two counties of 
Gage and Jefferson, with their respective county seats 
of Beatrice and Fairbury. And, assuming the duties of 
that office, by virtue of an election covering the unex- 
pired portion of a vacancy, he served continuously there- 
after as such District Judge until the late summer or 
early autumn of 1937. 

On August 9, 1937, in consequence of the then recent 
death of the Honorable Edward E. Good, he was, by the 
Honorable R. L. Cochran, Governor of Nebraska, ap- 
pointed as a Justice of the Supreme Court of Nebraska. 
He entered on September 18, 1937, upon the active per- 
formance of the duties of that high office, and he con- 
tinued therein until January 6, 1965, when he arrived 
at the statutory age for his retirement. Thereafter, he 
remained in retirement status until his death on June 
24, 1969. We here reflect, therefore, upon one man’s 
relatively continuous tenure in public service through 
approximately fifty-five years, and actively through a 
half century. And let it be remembered that the open- 
ing labor of that long interval was in the notably vul- 
nerable position of a public prosecutor, and, by far, its 
greater duration was devoted to the never easy task of 
presiding over the trial of an almost infinite variety 
of litigation, both civil and criminal. Yet, there is 
_warrant, in considering his long career, for the conclusion 
that, even in its inception, he so discharged his official 
duties that his long persistence in high public office was 
thus early foreshadowed. 

With the opening of 1915, despite his then unfamil- 
iarity with trial procedure and practice, he entered 
upon his service as the county’s counsel and prosecutor, 
with considered, yet modest, assurance. He early be- 
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came recognized among the profession in consequence 
of the thoroughness of his factual preparation for his 
prosecutions. He was tireless in his quiet and orderly 
pursuit of dependable evidence. And he was cautious 
in his inquiry into the applicable law. That diligence 
was not fruitless. His years of service were widely 
commended for the relative frequency wherewith per- 
sons, by him accused of the commission of crimes, and 
confronted with the persuasive evidence against them, 
voluntarily entered pleas of guilty. And as the county’s 
legal adviser, he early found himself possessed of a high 
measure of public confidence in his legal conclusions 
and in his discretion in the tender of advice, and in the 
pursuit of the negotiatory process. Thus, County Attor- 
ney Messmore early merited and received a generous 
and widely accepted appraisal of his capacity as the 
public lawyer. 

And County ‘Judge Messmore’s stature as the occu- 
pant of that office, through his approximately nine years 
in such position, was not less highly commended. He 
quickly recognized the necessity that a Nebraska County 
judge possess an informed familiarity with both the 
legal and the practical requirements whereby the delicate 
problems rooted in the management and settlement of 
the estates of deceased or incompetent persons must be 
accomplished. In that notably important office, he was 
known both as a prudent and well advised legal guide, 
and as a practical adviser, of those who relied im- 
plicitly upon his reasoned judgment. And doubt may 
well be entertained whether, in our Nebraska state gov- 
ernment, there is any public office clothed with a respon- 
sibility greater than—or even equal to—that which is 
reposed in our county courts. 

During the approximately eight years from 1929, 
through the greater part of 1937, Judge Messmore of the 
District Court for the eighteenth judicial district of Ne- 
braska, presided over that court with the uniform ap- 
proval of its bar and of the court’s constituents. 

He was highly esteemed for his punctual and orderly 
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administration of his calendar, for his patience with, and 
courtesy towards, all who were concerned with his court, 
including its official personnel, the members of its bar, 
its jurors, the witnesses appearing before him, and the 
spectators who licitly observed the proceedings over 
which he presided. He was unobtrusively industrious 
and diligent in his preparation and study, yet never 
domineering or autocratic. On the contrary, he invari- 
ably listened attentively, not only to the evidence ad- 
duced, but, as well, to the arguments presented, before 
him. He was, in fine, an industrious and informed, but 
a gracious and conscientious, jurist. And his district 
exhibited towards him its invariable and virtually unan- 
imous, respect and affection. Indeed, not a few of his 
constituents quite frankly expressed, over his eventual 
promotion to the Supreme Court, their sincere regret, 
but on the score alone of his imperative withdrawal from 
their immediate association and presence to the capital 
of the state. Without diminution of their respect for 
his official excellence, they desired to retain him as their 
convenient and cherished friend and neighbor. 

And what of Justice Messmore of the Supreme Court 
of Nebraska? For it was in that high office that he com- 
pleted his public career. It may be declared briefly 
but adequately that in the highest court of his state he 
was a justice of the character and capacity foreshadowed 
in and by his many years of service, first at the bar 
as County Attorney, and successively thereafter and con- 
secutively as County Judge, and as Judge of the District 
Court. He vindicated his apprenticeship. 

As a Justice of the Supreme Court, he remained his 
sincere, conscientious, courageous, and morally and in- 
tellectually qualified self. He approached his daily tasks 
as a reviewing jurist with becoming modesty, humility, 
dedication and industry. He resolved his honest doubts 
by close attention and unremitting personal labor, which 
are fairly reflected in his opinions. And of those opin- 
ions, let it be mentioned that he invariably and appropri- 
ately oriented them, not to the production of legal liter- 
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ature, but rather to the correct resolution and determina- 
tion of the respective cases that were before him. He 
arrived at that which most becomes an appellate judge. 
And for that he is entitled to the enduring esteem of 
his fellow jurists and of the members of the legal 
profession. 

In that spirit, your Honors, your committee presents 
this token recollection of a sincerely respected brother 
at the bar and judge of the courts of the State of Nebraska. 

Respectfully submitted, 
John W. Delehant 
Ernest A. Hubka 
Fred Vette 
Leslie H. Noble 
M. S. Hevelone 


HONORABLE LESLIE H. NOBLE. 
MAY IT PLEASE THE COURT: 


We all share a deep personal loss in the death of 
our friend, Fred W. Messmore. 

I first met Fred in 1924, some 46 years ago when he 
was serving as County Judge of Gage County. He had 
previously served two terms as County Attorney of 
our County. 

In 1928 he was elected District Judge of the 18th 
Judicial District, comprising Gage and Jefferson Coun- 
ties, by a large and imposing majority and he assumed 
the bench in January 1929. He continued to serve as 
Trial Judge of this District until his appointment to 
the Nebraska Supreme Court in 1937. He served as a 
member of this Court with distinction and honor until 
his retirement in 1965. 

Fred Messmore was a man who loved people. He 
deeply enjoyed mingling with groups of his friends and 
visiting with them whenever the opportunity offered. 
He had a good sense of humor and wit and had the 
reputation in Gage County of being an exceptionally 
good story teller. 
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On the trial bench where he served so capably he 
was well known for the evenness of his temper and dis- 
position. He did not believe in harsh judgments and 
penalties. He was kind and courteous to lawyers and 
litigants alike, and was particularly kind to and patient 
with the younger members of the Bar. Of all the fine 
qualities Fred possessed, I was always impressed by 
his sympathy and compassion for the unfortunate, those 
of modest means, those in trouble and the individual 
who needed help. 

Fred was fond of the out-of-doors and the woods and 
he liked very much to fish. He and I went fishing 
together on occasion, where we could be found sitting on 
the bank of some creek or farmer’s pond enjoying the 
beauties of nature. 

Fred Messmore was a loyal and patriotic American. 
He firmly believed in the democratic process of our coun- 
try. He was devoted to the great principles of our Con- 
stitution, and the rights, privileges and freedoms of our 
American heritage which we so deeply cherish and enjoy. 

Fred was a family man and a devoted husband and 
father. He was proud of his wife, Jane, and his three 
sons, Hiram, Ted and John. Like Fred, who served in 
the military forces of his Country all three of his sons 
were members of the Armed Forces, and his son Ted 
made the supreme sacrifice while serving in the United 
States Air Force. 

Judge Messmore’s record of fine service on the Su- 
preme Court speaks for itself and is well known to the 
lawyers of this State. We owe him and his memory 
our deep and sincere gratitude for his diligence, perse- 
verance and outstanding public service in the Judicial 
processes of the Courts of Nebraska in which he served 
so ably. 

The State of Nebraska has lost a leader, a loyal and 
patriotic citizen, a fine gentleman and an outstanding 
member of the Nebraska Judiciary. 

His memory will long dwell in the minds and hearts 
of his many friends and members of the Bench and Bar. 
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HoNoRABLE Ernest A. HusKa. 
MAY IT PLEASE THE COURT: 


In the year 1928, the Honorable Frederick W. Mess- 
more was elected District Judge of the Eighteenth Judi- 
cial District which comprised Jefferson and Gage Coun- 
ties. Justice Messmore’s terms as District Judge ex- 
tended through several years of the great depression. 
For nearly seven of those distressing years, I served as 
Gage County Attorney. 

It was my good fortune to become closely acquainted 
with Justice Messmore and to observe his work as a 
District Judge. 

I well remember his outstanding qualities as a District 
Judge, particularly his courtesy, kindness and encourage- 
ment to young lawyers. 

He loved to stop and visit with people and ascertain 
their views no matter what their station in life. The 
welfare of his fellowmen was a matter of genuine in- 
terest to him. He was just. He respected the oath that 
he took as a Judge. 

Justice Messmore’s integrity was recognized by all the 
lawyers of the Eighteenth Judicial District. All of us 
respected the wisdom of the decisions he pronounced from 
the District Court bench. All just men would agree that 
Justice Messmore succeeded well as a citizen, lawyer 
and Judge. Strong, capable and warm in his friend- 
ship, Justice Messmore was a good citizen, an outstand- 
ing Judge, truly a man of high character. 


HONORABLE FRED VETTE. 
MAY IT PLEASE THE COURT: 


I feel that the history of Judge Messmore’s public life, 
his capabilities in connection therewith, and the excel- 
lence of his personality and friendship have been fully 
dealt with in the committee’s statement as‘ read this 
day by the Chairman. Personally, I have had a re- 
warding experience in being able to practice under Judge 
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Messmore during part of his tenure as a County Judge 
and all of the time in which he was a District Judge and 
Supreme Court Justice. The work that I had before 
him was made less difficult and more rewarding by 
reason of his fair and impartial handling of the matters 
in which I was involved. I fullheartedly subscribe to 
all of the remarks set forth in the committee’s report 
which I feel well covers Judge Messmore’s life as a 
public servant. 

In addition to the hobbies of Judge Messmore, and 
he had many, that were set forth by other members of 
the committee, I believe his two most important hobbies 
were first his family, and second, friends and people, 
people being in his opinion all people and not just a 
chosen few. It seemed that he always found time to visit 
with and listent to people’s troubles and sorrows as well 
as to share their joys and their company. It was this 
unselfish consideration of others that endeared him to 
the citizenry of the communities he served. 

While I know that others have shared the same bene- 
fits, I personally feel that my life has been fuller and 
more rewarding because of my acquaintance with, con- 
tact with, and association with Judge Fred W. Messmore. 


HONORABLE JOHN W. DELEHANT. 
MAY IT PLEASE THE COURT: 


Upon the gracious invitation of Chief Justice White, 
may I accept the privilege and honor of uniting with my 
brothers of the Committee, and of the Gage County har, 
in this, to us, unwelcome, yet eagerly tendered, cere- 
mony. In it we offer an abundantly merited tribute to 
one “we have loved long since and lost awhile’, the 
Honorable Frederick W. Messmore, through many years 
a Justice of this Court, and, since 1912 an esteemed 
member of the Gage County, Nebraska bar. May it be 
taken as a mark of our affection for him that, in this 
solemn hour, we who speak here identify him familiarly 
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and simply as “Fred”, We are persuaded that he would 
not have it otherwise. 

First, and without repetition, I concur in the recollec- 
tion of his career, and in the testimony touching his 
character and personality, professional, individual and 
public, which are reflected in the resolution presented 
by the committee, and in the considered statements of its 
several members who have already appeared before 
the Court. Reiteration by me of those testimonials would 
be presumptuous and ineffective. I am moved rather to 
mention very briefly some features of a comparatively 
long personal friendship with the honored and esteemed 
subject of this session. 

My acquaintance with Frederick W. Messmore arose 
somewhat more than sixty years ago. In the early 
Autumn of 1909, he entered upon the initial year of his 
legal studies at the School of Law of Creighton Uni- 
versity, in whose College of Liberal Arts I was opening 
my senior year. We shortly became acquainted, and 
encountered each other from time to time during that 
scholastic year. In the Fall of 1910, I became a fresh- 
man in the law school wherein he was then at the 
threshhold of his second year. Through the ensuing 
two school years our association was normally frequent 
and we became good friends. Fred completed his formal 
law course in the Spring of 1912 and was at once admitted 
to the bar of this state. 

Early in 1913, I was admitted to the bar of Nebraska, 
and in July of that year, I entered upon the practice of 
law ‘as an employee of the firm of Rinaker and Kidd at 
Beatrice, in Gage County. There, I shortly renewed 
my contact with Fred, who had entered into a profes- 
sional association with General Leonard Wright Colby at 
Beatrice. Our meetings became reasonably frequent, 
and arose variously from the practice of law to a con- 
genial fellowship in Democratic political affairs, in a 
community wherein Democrats were in an obvious 
minority. In the latter field, Fred’s familiarly recalled 
eareer prompted numerous pleasant encounters between 
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us. And, I need not add, I followed his public service 
with sincere esteem and pride. 

It has already been noted that Fred entered the United 
States Army during the First World War and was as- 
signed to study and duty in the Infantry Officers Train- 
ing School at Camp Pike, Arkansas, in 1918. There, 
again, our paths joined, for we found ourselves in the 
same training unit, though in different companies. 

The Spanish Influenza epidemic of 1918 is a subject of 
common recollection. Fred was overtaken by, and was 
desperately ill from, it. His father came to Little Rock 
and Camp Pike in apprehension of his son’s probable, 
and imminent, death. In consequence, I had several 
solemn meetings with the father, Hiram Messmore. One 
of those may be briefly recalled. On the Sunday 
before Thanksgiving Day in 1918, he and I sat together 
for some two hours on a boardwalk outside the most 
critical ward of the camp’s base hospital, where Fred 
was lying. And in our discussion, I disclosed to the elder 
Mr. Messmore the requirements of military usage which 
he and Mrs. Fred Messmore would have to pursue in 
order to secure Fred’s personal effects, if and when he 
should die, for his recovery was that precarious. 

Fortunately, Fred recovered, but tardily enough, that, 
as I recall, his military discharge was not forthcoming 
until the year 1919 was well advanced. His career there- 
after is history of recognized interest to Gage County, to 
Nebraska, and to this Honorable Court, and has been 
adverted to proudly in this ceremony. I venture to 
close with this final allusion. He was a valued friend, 
a devoted son, husband and father, a competent and 
worthy lawyer, and a jurist, through long service, of 
acknowledged eminence. 


ASSOCIATE JUSTICE EDWARD F’.. CARTER. 


For almost 28 years, Judge Messmore and I were con- 
temporary members of this court. Our association was 
necessarily personal and close even though, from the 
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very nature of our work, disagreement from time to 
time arose. His sincerity of purpose was never ques- 
tioned. His impartiality and fairness was ever evident 
and his integrity always beyond question. These are 
not trite words on my part, but constitute a conclusion 
drawn from a personal observation of his actions and 
conduct in dealing with the intricate problems of the 
law and the complexities of the factual situations with 
which an appellate judge is compelled to deal. 

His traits as a citizen, his habits as an individual, and 
the successes he enjoyed, I leave largely to others. But 
as to his qualities as a judge, his energy, his courage, and 
his rugged individualism in the support of rule by law 
stand out as a guiding star in his judicial life. 

I have heard it said that Judge Messmore was gruff 
and distant. Nothing could be further from the truth. 
He was, in fact, good natured and affable. He enjoyed 
a good story and loved to discuss interesting experiences 
from the past. He was a most enjoyable person, never 
restricted by serious demeanor or evidences of stuffiness. 
He did not claim to know all the law, nor would any 
other lawyer in his right mind. But to his great credit, 
he was willing to gain enlightenment wherever he could 
and come to a completely independent conclusion. 

In the passing of Judge Messmore, we pay our re- 
spects to a good judge, impartial and honest, an unas- 
suming public servant, and a man of the people. His 
subtle humor and good sense will not soon be forgotten. 

In addition to my professional relationship with him 
as a member of this court, I considered him a close per- 
sonal friend. It is fitting, indeed, to pause here in tribute 
to his memory. We who knew him well, sorrow at his 
passing, but we rejoice in the life that he lived and the 
influence that this conscientious and simple man had 
upon us. I shall always treasure his memory for the 
man that he was. 
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CHIEF JUSTICE PAUL W. WHITE. 


There is little that I can add to what has already been 
said. There are many others besides the distinguished 
gathering here this morning who are of the same atti- 
tude and disposition. Continuously for over fifty years 
through county, district and the Supreme Court, Judge 
Fred Messmore symbolized the ideals and the traditions 
of a judge in the State of Nebraska. We idealize a gov- 
ernment of law rather than men, but the revelation 
must come from the lips and the character of an indi- 
vidual human, and the personification of our ideals, be 
they religious, ethical or legal, is of the essence of 
humanness. The law becomes a jeering cacophony of 
tongues unless it has its cultural transmission and re- 
ceives the respect of the people in the integrity and char- 
acter of the individual, be he a priest, a lawyer, an 
Egyptian scribe or vizier, a prophet, or a judge. 

Before this group of friends meeting to honor him this 
morning, all of this image is personified in Judge Mess- 
more. In personal appearance, in the dignity of his 
conduct and demeanor, and in his speaking of the law, he 
exemplified a sanctified dedication to the law and the 
moral and cultural principles it implements. 

In Judge Messmore, society had a judge who care- 
fully, meticuously and conscientiously worked at the 
law and had the wisdom to know, as an appellate judge, 
that knowledge and grasp of the facts were fundamental 
to an appellate court’s function. A lawyer may disagree 
with an appellate court’s opinion on the law, but he 
becomes hostile when you take his facts away from him. 
Fred Messmore never did that. 

But beyond this, Fred Messmore knew that the majesty 
of the law lies equally between principle and the neces- 
sity of certainty that furnishes a guide to social adjust- 
ment and our basic concept of ordered liberty. He 
placed his faith in the American principle that only 
the majesty of the law could transcend the dictator, the 
monarch or the whims of a transient innovating oligarchy. 
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Fred Messmore knew well that there was no glory, 
either temporary or permanent, in manning the light 
house while the storms of destruction raged around it. 
In Judge Messmore, we find the personification of the 
traditions of humble judge who adds his small incre- 
ment to the great traditions of the law and the judiciary. 

The resolutions offered this morning are adopted by 
the Court. The resolutions, together with the statements 
of counsel, will be extended at length on the journal and 
printed in the official reports of this Court. Mrs. Mess- 
more and the members of the family will be advised of 
the high regard of the Bench and the Bar for Justice 
Messmore, and of the expressions of sympathy made 
this day. Copies of the resolutions and statements of 
counsel will be sent to them in brochure form and the 
record of this memorial will be published in the official 
Nebraska Reports. 

The Court stands recessed. 


IN MEMORIAM 
ROBERT GLENMORE SIMMONS 


And now, at the hour of nine o’clock am., on this 
fourth day of May, A.D., 1970, the same being the date 
fixed by the Court for hearing the report of the Com- 
mittee appointed to draft resolutions in memory of 
Robert Glenmore Simmons, the Court being in session 
and members of the bar in attendance, the Committee 
makes the following report: 


HONORABLE RoBERT VAN PELT. 
MAY IT PLEASE THE COURT: 


Death this year has taken men 
Whose kind we shall not see again. 
Pride and skill and friendliness 
Wrath and wisdom and delight, 
Are shining still, but shining less, 
And clouded to the common sight. 
Time will show them clear again. 
Time will give us other men 
With names to write in burning gold 
When they are great and we are old, 
But these were loyal-hearted, rare. 
Memory keeps with loving care 

. Deeds they did and tales they told. 
But living men are hard to spare. 

ROBERT GLENMORE SIMMONS was born in a sod 
house on his father’s farm in Scotts Bluff County, on 
December 25, 1891. 

His early years were spent on the farm. The family 
later moved to Gering and in 1900 moved to Scotts- 
bluff when Bob’s father was appointed its Postmaster. 
There in 1909 Bob graduated from high school. He at- 
tended Hastings College for two years, was out of school 
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one year, and entered the College of Law at the Uni- 
versity of Nebraska in September 1912, graduating in 
1915 with the honor of the Order of the Coif. He im- 
mediately entered the practice of law at Gering where 
he served as County Attorney in 1916 and 1917. He en- 
listed in the U. S. Army Balloon Corps in October 1917. 
He was commissioned a Second Lieutenant March 12, 
1918, and was honorably discharged in January of 1919. 
He returned to the practice of law at Scottsbluff, con- 
tinuing until he was elected to the Congress of the 
United States from the Sixth Nebraska District in 1922. 
He served as a member of the 68th, 69th, 70th, 71st and 
72nd Congresses. In 1933 he returned to Lincoln, where 
he maintained his residence until his death, which oc- 
curred on December 27, 1969, at Lincoln General Hos- 
pital following a heart attack a few hours earlier. 

In 1920 he was elected Department Commander of 
the American Legion and in 1921 was elected President 
of the Alumni Association of the University of Nebraska. 
In 1934 and again in 1936 he was nominated by the Re- 
publican Party for the U. S. Senate. No Republican 
was elected on the state-wide ticket in 1934 and only 
one Republican to a minor office in 1936. 

In November 1938, he was elected Chief Justice of 
this Court and on November 12, 1938, was appointed by 
Governor Cochran to fill the vacancy which had existed 
because of the death of Chief Justice Goss. He served 
as a member of this Court from that date until January 
2, 1963. His period of service exceeds that of any other 
Chief Justice. His first opinion is found in Volume 
135 of the Nebraska Reports at page 654 and his last 
opinion in Volume 174 at page 584. 

He received honorary degrees from Hastings College 
and Creighton University and jointly with Mrs. Simmons 
in 1963 was recipient of the Distinguished Service Award 
of the University of Nebraska. 

His career as a judge will be mentioned by others 
but certain aspects should be mentioned in this statement. 

While carrying his load as a member of this Court, he 
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also served by Presidential appointment as a member of 
several Emergency Boards, he was an arbitrator for the 
National Mediation Board, and a neutral member of the 
National Railroad Adjustment Board, acting on that 
Board as a referee. 

In 1952 the Department of State during the Truman 
Administration, sent him to the Orient and later he went 
to the Middle East and to the Gold Coast. In 1956 he 
was appointed by President Eisenhower as chairman of 
the legal group on the People-to-People Program. He 
carried on its work in Indonesia, India and the Phillipines 
and was the recipent of the Order of Kalantiao from 
Central Phillipine University in 1955. He was awarded 
the Certificate of Merit by the U. S. Information Agency 
in 1956. 

Observing the destruction of law books in some of the 
Asian countries which he visited, he authored and car- 
ried through a project to procure law books for distribu- 
tion in these countries, securing the cooperation of the 
bar, the bench and the law book publishing companies. 
These books were shipped by or through the State De- 
partment and the United States Information Offices to 
law colleges and to courts in countries where law 
libraries had been burned by enemy invaders. 

He served as a member of the House of Delegates of 
the American Bar Association, served as a member of 
the Editorial Advisory Board of the American Bar 
Association Journal, and was chairman of the Associa- 
tion’s special committee on improving the administration 
of justice. He authorized articles which were published 
in various law journals. He received the Freedom 
Foundation’s award in 1960. 

An event of 1946 should not be overlooked. That year 
Mrs. Simmons was selected Nebraska State Mother, 
which brought him great satisfaction. The Distingushed 
Service Award previously mentioned was declined by 
him until Mrs. Simmons, whom he felt equally qualified 
for it, was included. His devotion to his wife will be 
the subject of one of the presentations this morning. 
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He was one of the founders of Boys State in Nebraska, 
was active in Girls State, and originated the Boys and 
Girls County Government activities. He helped in the 
writing of the original text book on county government 
in Nebraska used by Boys and Girls County. 

In 1939 he became an Inspector General Honorary 33° 
of the Sottish Rite of Free Masonry. 

This account is not complete without mentioning his 
close personal friendship with Herbert Hoover, the 31st 
President of the United States, who was frequently an 
unpublicized guest in the Simmons home. 

It is difficult to review the life of a man who was 
active in so many fields without either unduly prolong- 
ing an account such as this or omitting service which 
some friend will recall as equally important with the 
things mentioned. He was indeed an unusual public 
servant as will be pointed out by other speakers. 

He will be remembered by those here today as a 
friend. Long after we have departed this life, Robert 
Glenmore Simmons will still be recorded in Nebraska 
history as a distinguished soldier, statesman and jurist 
who for fifty years of the 20th century was a stable yet 
constructive influence for good government in Nebraska 
and the Nation. 

I close as I began— 

Death this year has taken men 
Whose kind we shall not see again. 
* * * 

Memory keeps with loving care 
Deeds they did and tales they told. 
But living men are hard to spare. 

Judge Simmons was survived by his wife, Gladyce, 
who died 44 days after his death, and sons Robert G. 
Simmons, Jr., of Scottsbluff, Ray C. Simmons of Fremont, 
and daughter, Jean (Mrs. Lyman Wear) of Menlo Park, 
California. 
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HONORABLE FLoyp E. WRIGHT. 
MAY IT PLEASE THE COURT: 


I am honored to be privileged to speak at this Memor- 
ial Service for Judge Robert G. Simmons. 

As a native of Scotts Bluff County and a member of 
the Scotts Bluff County Bar Association since 1922, I 
wish to speak briefly of Judge Simmons’ early life in 
Scotts Bluff County and of the respect and admiration 
in which he was held by the people of Western Nebraska. 

Judge Simmons’ parents were pioneers in Scotts Bluff 
County, settling on a homestead near Scottsbluff in 
1886. With the coming of the railroad and the founding 
of the City of Scottsbluff, the Simmons family moved to 
Scottsbluff and the father became the first postmaster 
and also engaged in the mercantile business. 

Bob Simmons grew up in Scottsbluff and was educated 
in the city’s schools, graduating from the high school in 
1909. By reason of his ambition and his willingness to 
work, he was able to continue his education, first, at 
Hastings College, and then, at the University of Nebraska, 
where he earned his way and graduated from the Law 
College, cum laude, in 1915. 

He then returned to Scottsbluff to take up the practice 
of law. He was soon, thereafter, elected County Attorney 
of Scotts Bluff County and served as such until resigning 
to enlist in the Army during World War I. After his 
discharge from the Army in 1919, he returned to Scotts- 
bluff and resumed the practice of law. During the next 
few years, he was elected State Commander of the 
American Legion and the President of the newly formed 
Nebraska Alumni Association. In 1922, he was elected 
to Congress from the 6th District and served with dis- 
tinction in Congress for ten years and accomplished 
much for the people of his District. A notable accom- 
plishment was the settlement of a conflict between the 
Reclamation Department and the water users, whereby 
delinquent charges were postponed and the water pay- 
ments extended over a longer period of time, a great ad- 
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vantage to the land owners. While in Congress, he had 
the respect and friendship of both President Coolidge 
and President Hoover. 

At the end of his service in Congress, he returned 
to Lincoln. Others will speak of his many accomplish- 
ments and of his service to this court. 

Judge Simmons was survived by three children—a 
daughter, who resides in California, and two sons, both 
of whom are active in the practice of law in Nebraska. 
All of the children were graduates of the University of 
Nebraska with Phi Beta Kappa honors. 

Judge Simmons was a devoted husband and father 
and was extremely proud of his family, as he well 
might have been, and the family was equally devoted to 
and proud of him. 

Judge Simmons retained his interest in Western 
Nebraska and his many friends here. He was a fre- 
quent visitor and often attended the annual meetings 
of the Western Nebraska Bar Association. He will be 
missed by his friends in Western Nebraska. They were 
proud to have him as their Congressman and as the Chief 
Justice of this court. 


HoNoRABLE LOWELL W. WALKER. 
MAY IT PLEASE THE COURT: 


It was my privilege to know Robert G. Simmons and 
his wife, Gladyce, for half a century. I knew him as 
a World War I veteran, a Nebraska University alumnus, 
a member of the American Legion, a lawyer, a Congress- 
man, a candidate for United States Senator, Chief Justice 
of the Supreme Court of Nebraska and as a devoted 
husband and father and grandfather of a fine family, 
and as a valued friend. 

Early in his career, Bob, as he liked to be called, re- 
vealed his life-long dedication to education and public 
service. In 1920, he was elected the second State Com- 
mander of the American Legion, Department of Ne- 
braska, and continued a leader in developing and pro- 
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moting the organization’s pledge of service to commu- 
nity, state and nation. He was especially devoted to 
the Legion Americanism programs for youth. He was 
one of the leaders in developing the Legion Boys State, 
Girls State, Boys County and Girls County programs in 
Nebraska which became models for similar programs 
throughout the country. He was a co-author of “County 
Government in Nebraska”, the official text book for the 
latter programs. 

He also was devoted to education and in 1921 was 
elected president of the Alumni Association of the Uni- 
versity of Nebraska, where he and Gladyce received their 
degrees and their children and grandchildren were to 
continue the family scholastic honors record, with a 
total of six PBKs in the family to date. His devotion 
not only to his Alma Mater but also to continuing edu- 
cation everywhere, even half way around the world, 
continued throughout his life. 

I believe any tribute to Robert G. Simmons would be 
incomplete without reference to the dedicated help and 
inspiration throughout his career of his wife, Gladyce, 
the devoted mother of their children, who in her own 
right was honored as Nebraska’s Mother of the Year. 
Her devotion was fully reciprocated and demonstrated 
by his constant loving care during her last years in the 
hospital as an invalid. 

I salute Judge Robert G. Simmons as a great Ameri- 
can and a great Jurist. 


HoNORABLE S. E. TORGESON. 
MAY IT PLEASE THE COURT: 


As a member of this Memorial Committee, I am 
honored and grateful for the opportunity to express my 
admiration for a man I knew as a lawyer, Congressman, 
a Judge and one of the most outstanding citizens of 
Nebraska. 

I became acquainted with Bob Simmons in 1917. It 
was not until he returned from military duty that our 


xl] In Memoriam [Vou. 185 


friendship developed. We had several things in common. 
We were, first af all, from Western Nebraska, we had 
served our respective counties as prosecuting attorneys, 
we were Republicans and we shared the philosophy that 
politics was the highest and noblest of peacetime pursuits, 

In 1922 we campaigned together. He was elected to 
Congress when Moses P. Kincaid chose to retire. During 
the next ten years he served the Big Sixth District of 
Nebraska with distinction and earned the respect and 
admiration of his colleagues in the House. I recollect 
that through his influence we were successful in bring- 
ing to Kimball the opening national debate between 
Barkley of Kentucky and Tincher of Kansas relative to 
the then controversial ‘“McNary-Haugen” Bill before the 
Congress. 

In the New Deal landslide of 1932, Bob Simmons 
was retired. He was as crushed by the defeat of his 
friend, Hoover, as he was his own. But there was no 
rancor. He realized that both were victims of circum- 
stances beyond their control. A lesser character would 
have quit—but not Bob—he carried on. When his 
party called on him to seek the Senate seat, he willingly 
and enthusiastically campaigned, not once, but twice. 
For a man who had dedicated his life to public service, 
it was no surprise that in 1938 he was elected Chief 
Justice of this State. While the office was non-political, 
you can rest assured that his partisan friends were there 
in his behalf. 

To aid the helpless, the poor and the downtrodden 
was his constant aim and the record is voluminous with 
the many acts of kindness and service performed above 
and: beyond his official duties. 

While he was a confidant and advisor of President 
Coolidge, he emulated the virtue and integrity of Mc- 
Arthur, Churchill and Hoover. His was a well rounded 
life, with the essence of prudence, fortitude, temperance 
and justice. 

He was the gentlest man I ever knew. He had faith, 
courage, and all the attributes we demand of greatness, 
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but he also had compassion, patience and those distin- 
guishing qualities which denote the common man. His 
life was dedicated to his fellowman exemplified in the 
spirit of St. Francis of Assisi when he prayed: 

Lord, make me an instrument of Thy peace. 

Where there is hatred, let me sow love; 

Where there is injury, pardon; 

Where there is doubt, faith; 

Where there is despair, hope; 

Where there is darkness, light; 

Where there is sadness, joy. 

I count it a privilege and an honor to have been his 

friend. , 


HONORABLE VaARRO H. RHODES. 
MAY IT PLEASE THE COURT: 


It was in 1933 that I met Robert G. Simmons for the 
first time, although his name had long been no stranger 
to me. Within a short time the intellect, the sincerity, 
the integrity and the loyalty and dedication of the man 
captivated me and made of me just one among the 
thousands who wanted to be his friend. 

Those qualities, which so endeared him to his family, 
to this Court, to all in this room and to countless others, 
were magnificently exemplified in his long and faithful 
service in Masonry. This service carried him through 
all the bodies, marked by tireless effort, and culminated 
in 1939 in his being coroneted an Honorary 33°, the 
highest honor attainable by a Scottish Rite Mason. More 
significant than the work and the honor, however, was 
the fact that his life was built upon and lived by the 
tenets and virtues taught by God and glorified by 
Masonry. 

He was a man possessed of a mind devoid of bigotry 
and prejudice. Less than three weeks ago a revered 
former president of Creighton University, which be- 
stowed an Honorary L.L.D. degree upon him in 1963, 
said “Judge Simmons was one of God’s finest children. 
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He was a great friend of Creighton University and of all 
education.” That fact was also recognized by Hastings 
College when it honored him with an L.L.D. degree in 
1942. 

The principles of this man were manifest in his con- 
cise and meaningful opinions as a member of this Court; 
in his steadfast adherence to his keen discernment for 
right and wrong and his unadjustable sense of what was 
constitutional or unconstitutional. 

Throughout the mature life of Bob Simmons, in his 
several capacities, it fell his lot to make decisions. Never 
is it possible to please all people in such activity. Let it 
be said, however, that no one, not even one of the dis- 
pleased, was ever heard to say that he had been moti- 
vated by other than honest conviction. 

Though for so long cast in a role where his serious- 
ness was the predominant trait, recognizing that speci- 
fics would be inappropriate here, we should remember 
that Bob Simmons was a man possessed of a great wit 
and a spontaneously wholesome and hearty humor. 

To all of us who were privileged to know him, the 
memory of this man we honor today will stand always 
as an inspiration and for generations to come this will 
be a better place because he passed this way. 


HONORABLE RAyMoND G. YOUNG. 
MAY IT PLEASE THE COURT: 


Robert Glenmore Simmons, whose memory we honor, 
was Chief Justice of this Supreme Court of Nebraska 
from November 12, 1938, until January 2, 1963. During 
that period of more than 24 years, which exceeded by 
6 years the term of any of his predecessors in the office 
of Chief Justice, there were heard by him more than 
3,500 appeal cases. He was the author of Supreme Court 
decisions in more than 500 cases and participated in de- 
cisions on briefs in more than 100 others. They are con- 
tained in 40 volumes of Nebraska Reports beginning 


$ 
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with Volume 135, page 654, and running through 174 
Nebraska 584. 

In these printed records and his other writings are 
to be found the best expressions of Judge Simmons’ 
legal reasoning and, set forth in a faultless literary style, 
the results of his uniformly diligent and thorough re- 
search. 

Bespeaking his nation wide recognition by the legal 
profession, he was Chairman of the American Bar Asso- 
ciation Section on Judicial Administration, and of its 
Special Committee on Improving the Administration of 
Justice. By request of the Board of Editors he wrote 
many learned articles which were published in the 
American Bar Association Journal. They show pro- 
found scholarship and have been widely recognized as 
a part of our legal literature. 

In the life of Robert Simmons were manifest a power 
and a talent for leadership that derived naturally from 
his unyielding adherence to principles which to him were 
enduring and excellent and which he believed should 
actuate his personal effort and underlie his professional 
career. 

In all of its relationships his life was marked by the 
highest standards of moral rectitude and of intellectual 
and ethical integrity. 

He deemed it the most gratifying accomplishment to 
contribute of his great talents to the improvement of 
the Law and its processes and procedures, thereby re- 
paying to the greatest extent possible the privileges 
which had come to him from his country and its institu- 
tions. 

Some of us were associated with him in the high serv- 
ice rendered by this Supreme Court to our great Com- 
monwealth. Others of us were co-workers with him 
in the efforts of our organized profession to accomplish 
the improvement of the administration of justice, par- 
ticularly by means of the “Nebraska Plan” which has 
been widely acclaimed as a program of the cooperation 
of the Bench and Bar in the area of Bar Integration. 
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All of us, whatever the nature of our association with 
him, have been and are the beneficiaries of his sound 
wisdom, his idealism, his steadfact devotion to our 
American system and to the principle of the supremacy 
of the Law, his broadmindedness and understanding and 
all the virtues which made him beloved of all of us. 
LET US RESOLVE,— 
that we of the Bench and Bar of Nebraska, conscious 
of the many years of dedicated service which Robert 
G. Simmons, great lawyer and great Judge that he 
was, rendered in many capacities to the people of 
this state and country and mindful of the manifold 
benefits which resulted to them from his exalted 
qualities of mind and heart, will in the years to 
come honor and revere his memory and emulate 
his example. 


HONORABLE CLARENCE A. DAVIS. 
MAY IT PLEASE THE COURT: 


Bob Simmons was my friend—long before he became 
Chief Justice of this Court. 

So if I depart from the formalities this occasion would 
seem to require, in this courtroom in which for so long 
he occupied the center chair, it is only because there 
are some personal things that should be said to give a 
true picture of his life. 

What is the measure of a man’s life? Is it material 
gain? Is it political popularity? Is it professional com- 
petency? But, under all these questions lies the basic 
question “But what was he really like?” 

His legal views and record are written indelibly in 
his decisions and’ the opinions of this Court. His views 
on government and its policies are on the record in a 
hundred speeches. 

But what was he really like? 

He was a solid rock of principles from which he never 
departed and upon which his family, his friends and this 
state might build with confidence. And he had the 
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courage to defend these principles at whatever personal 
cost. Never was it necessary to ask where he stood— 
today. 

What are the words that come naturally to our lips 
as we think of him? To me they are loyalty, constancy 
and devotion. 

Loyalty to God and country, family and friends. But 
it is constancy and devotion that set him aside from too 
many of us. His constancy and devotion to his wife in 
their last few years is almost worthy of the romantic 
poets and almost unbelievable to those who did not 
witness it. 

In May 1964, while he and Mrs. Simmons (Gladyce) 
were driving between Lincoln and Fremont, he suffered 
what he called a “blackout”—possibly a very tiny stroke. 
The car went off the road, against a pole and Gladyce 
was totally paralyzed. She never spoke again. She was 
in hospitals and nursing homes for six years until she 
passed away just 44 days after him. It was during 
these long six years that his constant solicitude and de- 
votion to her knew no bounds. He blamed himself for 
her misfortune, although the cause was an act of nature 
beyond his control—an act of God if you will—but he 
never was able to put out of his mind that for which he 
blamed himself. Thereafter, his life was her life, dedi- 
cated entirely to her care and comfort, always sustained 
by a faint hope. They represent six years of the greatest 
example of devotion of man and wife that we have ever 
:known. His care and tenderness of her pulled at the 
heartstrings of all who knew, and especially because by 
nature he was plain spoken, direct and almost blunt. 

Mrs. Davis and I saw them many, many times. Day 
after day, evening after evening, never missing, although 
he quit driving, he was at the hospital trying to make 
her comfortable, taking “our evening ride”, as he called 
it, in a wheel chair through endless miles of hospital 
corridors and sometimes on summer evenings out on the 
steps of the hospital, always solicitous for her comfort, 
always outwardly bearing a cheerful demeanor, talking 
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to everyone, wheeling her in to visit friends where she 
could sometimes smile a greeting that she could not 
speak. Determined, in spite of his own illness, to take 
care of her as long as she lived. These were the last 
years of his life. Against these years of loyality and 
devotion all of the honors of Congress, of intimate friend- 
ships with Presidents, of foreign missions for the State 
Department, and the long Chief Justiceship of this 
State, perhaps seem less important than does this picture 
of a strong and positive character showing the homely 
virtues of love and tenderness in ways we all might 
emulate. 

That is what he was really like, and that is the meas- 
ure of a man. 


ASSOCIATE JUSTICE EDWARD F’, CARTER. 


It was my privilege to serve on this court with Bob 
Simmons for more than twenty-four years. While my 
close association with him predates by many years his 
service on this court, I shall limit my remarks to that 
period of time, knowing that our memorial committee 
will adequately present the other high points of his 
eventful life. 

After his election as Chief Justice in November of 
1938, he was appointed on November 12th of that year 
by Governor R. L. Cochran to complete the term of 
Chief Justice Charles A. Goss, deceased. Although he 
had not previously served in a judicial capacity, he 
stepped into the breach and quickly adjusted himself to 
the work of the court. He came without fanfare and 
without any disposition to remake the court or to change 
the law because of preconceived notions originating in 
his practice of the law. He always was ready to support 
the improvement of our practice and procedure; to sim- 
plify and make certain that which was cumbersome and 
ambiguous; to expedite and make less costly to litigants 
the rights of parties in seeking redress in the courts to 
settle their controversies. 
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Judge Simmons was a stalwart in the advocacy of 
rule by law and not of men. He was a firm believer in 
the stability of courts and the consistency of court opin- 
ions. He fully realized that a want of consistency in 
court opinions was the bane of the practicing lawyer. 
He knew full well that inconsistency of decision and 
the shifting of position by an appellate court left the 
practicing lawyer in a shadowy uncertainty in advising 
a client on matters of importance. He knew well from 
his long experience that an appellate court that did not 
speak clearly and consistently on the principles of the 
law did a disservice to the lawyer and his client. These 
things he had learned and learned them well. 

Judge Simmons was an energetic man. No case was 
too small to deserve his careful and complete attention. 
He may have had faults, as we all do, but laziness or 
indifference were not among them. I can best describe 
him by quoting a short paragraph from Piero Calaman- 
drie’s “Eulogy of Judges” wherein it is said: “The 
good judge takes equal pains with every case no matter 
how humble; he knows that important cases and unim- 
portant cases do not exist, for injustice is not one of 
those poisons which, though harmful when taken in 
large doses, yet when taken in small doses may produce 
a salutory effect. Injustice is a dangerous poison even 
in doses of homeopathic proportions.” He knew so well, 
and I have heard him express it many times, that al- 
though a case may appear unimportant to us, it is 
usually of utmost importance to the litigant. 

Without integrity, a judge, no matter how energetic 
and wise, lacks much in qualifications for the bench. I 
merely desire to point out here that Judge Simmons’ 
integrity was beyond reproach. One might disagree 
with him, but one always felt his sincerity and a feeling 
that his position was objective and honest. He may have 
made mistakes, but I have no hesitancy in saying that 
they were of the head and not the heart. 

I can say without fear of contradiction that he was a 
man of principle. He believed in our system of govern- 
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ment and its principles. He had the courage to express 
his views in public in its support and to resist all attempts 
to subvert the American system. He was uncompro- 
mising on fundamental concepts and expediency was 
foreign to his thinking where governmental principle was 
concerned. 

I had known him for fifty years and have had the 
greatest admiration and respect for the attributes that 
he possessed. I know of no yardstick to measure his in- 
fluence, but I can honestly say that we can use more 
men of his breed in these troublesome times. His un- 
questioned integrity, his complete honesty, his unim- 
peachable character, his loyalty to his friends, his dedi- 
cation to this court, and, above all, his incomparable 
devotion to his family, marked him as a man entitled to 
the admiration of all who knew him. 

As I have previously said, I had been closely associated 
with Robert G. Simmons for many, many years. The 
firmness of his ideals and the integrity with which he 
acted during his eventful life makes me feel proud to 
acknowledge him as a valued friend. He evidenced many 
signs of greatness as a citizen in a constitutional republic. 
Neither expediency, selfishness, nor greed could dent the 
armor of honest conviction that he wore. While we ex- 
press our sincere regrets at his passing, we can be thank- 
ful that he lived among us for the many years that he 
did. His life was an example that others could safely 
emulate. I shall always revere the memory of Bob 
Simmons. 


CHIEF JUSTICE PAUL W. WHITE. 


There is little that I can add to what has already been 
said. It must be said that there is a multitude of other 
citizens across the breadth and length of this great state 
besides the distinguished gathering here this morning, 
who are of the same attitude and disposition. Continu- 
ously, for over 24 years, serving over twice the period 
of time of any other Chief Justice of this state, Chief 
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Justice Simmons symbolized the ideals and the traditions 
of a Judge in the State of Nebraska. We idealize a 
government of law rather than men, but revelation must 
come from the lips and the character and the ability of 
an individual human, and the personification of our 
ideals, be they religious, ethical, or legal, is of the essence 
of humanness. The law becomes a jeering cacophony of 
tongues unless it has its cultural transmission and in- 
vites the respect of the people in the integrity and 
character of the individual Judge. 

Judge Robert G. Simmons was intensely human and 
intensely considerate. He had the wisdom to know that 
the independence of judges, so cherished a part of the 
American tradition, does not mean that a judge should 
dwell like a soul apart. The poet bespoke the spirit of 
Bob Simmons when he said that there are hermit souls 
who live withdrawn in the place of their self content, 
but as for me, let me live in a house by the side of the 
road and be a friend to man. He knew, dispassionate 
and as detached as a Judge’s job requires him to be, 
that in the end our government under law, our respect 
for the judiciary, and our very existence as free people, 
depend upon communication with and respect by the 
people and public opinion for all of our institutions and 
particularly the judiciary. 

The strength and quality of Judge Simmons’ char- 
acter and belief as succinctly illustrated in the remarks 
that he made less than one year ago before this court 
in the memorial services for another Judge. He said: 
“Over half a century ago Jim Chappell was a part-time 
barber in the city of Lincoln. I was a dishwasher in a 
local boarding house. We were doing that work in 
order to earn a living while attending law school. No 
one told us that we were underprivileged. A beneficent 
government did not pay us for the cost of our going to 
school. The people of this state offered us the privi- 
lege of going to law school. That opportunity was good. 
It was up to us to make use of it.” 

Judge Simmons’ scholarship, his industry, and his 
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contributions to the law of the State of Nebraska are 
written immortally in the pages of the printed records 
and the decisions of this court. But even more im- 
portant, his character as a man, his character as a Judge, 
and his communication to the people in this state of the 
great principles of Americanism and of our independent 
judicial system have carried forth a tradition that we 
hope will last forever in this state and in this nation. 

Every new Judge in America received at the outset of 
his career a book entitled “Handbook for Judges,” which 
contains all of the classical statements of the qualities 
of a Judge, the importance of the courts, and the basic 
principles of our American judicial system. One of the 
speeches Judge Simmons made is contained in this book. 
In it, he said: “The maintenance of free government in 
America is dependent upon the maintenance of an in- 
dependent and strong fully functioning system of courts. 
Whatever we do to strengthen the courts strengthens 
America. Whatever we fail to do to that end weakens 
our system and strengthens the hands of those who would 
change or destroy it. By the very nature of our pro- 
fession as lawyers we must meet the challenge to free 
government that is made by those who would abolish 
the courts or supplant their functions by transferring 
them to dependent agencies of the Executive or Legis- 
lative departments.” This statement is exemplary of 
Bob Simmons’ life-long devotion to the law and to the 
principles of our American judicial system. 

Bob Simmons, as a Judge and as a man, had the wis- 
dom of knowing that the majesty of the law lies not 
alone in the principles it applies and expounds, but in 
the certainty that furnishes a guide to the people in the 
security of law and order. He knew that only the majes- 
ty of the law could transcend the dictator, the monarch, 
or the whims of a transient innovating oligarchy. In 
Judge Simmons we find the personification of the tradi- 
tions of the law that in some way we must transmit to 
each generation if ordered liberty is to survive. 

. Judge Simmons was a real physician of applied lib- 
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erty. With intellect, dispassionate temperament, and 
a courageous resolution, he spelled out in his record a 
clear concept of the law and of the judicial power. His 
hallmark was the same as Cokes, “that when the case 
should be, he would do that which should be fit for a 
judge to do.” 

The resolutions offered this morning are adopted by 
the Court. The resolutions, together with the statements 
of counsel, will be extended at length on the journal and 
printed in the official reports of this Court. The mem- 
bers of his family will be advised of the high regard of 
the Bench and the Bar for Chief Justice Simmons, and 
of the expressions of sympathy made this day. Copies 
of the resolutions and statements of counsel will be sent 
to them. The court stands adjourned. 
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Jack L. BUSH, APPELLEE, v. Mary ANNE WHITTAKER 
KRAMER, APPELLANT. 
173 N. W. 2d 367 


Filed December 19, 1969. No. 37253. 


1. Contracts: Payment. Where services are furnished by one par- 
ty to another, and knowingly accepted by him, the law implies 
a promise on his part to pay the reasonable value of the services. 
2. Contracts. A quasi contract is a contract implied in law and 
usually has its origin in the principle that a person shall not 
be allowed to enrich himself unjustly at the expense of another. 
3. Contracts: Payment. Where benefits have been received and 
retained under such circumstances that it would be inequitable 
and unconscionable to permit the party receiving the benefits 
to avoid payment therefor, the law requires the party receiving 
and retaining the benefits to pay the reasonable value of them. 


Appeal from the district court for Cherry County: 
Rosert R, Moran, Judge. Affirmed. 


Spittler & O’Kief, for appellant. 
Michael V. Smith and John C. Coupland, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newton, JJ. 


BOSLAUGH, J. 

This is an action to recover the fair and reasonable 
value of pasturage which the plaintiff claims was fur- 
nished to the defendant and William H. Whittaker, her 
late husband. A jury was waived and the action tried 


(Ie on. 
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to the court. The trial court found that the plaintiff 
should recover judgment in the amount of $2,984.40 
together with interest and costs. The defendant’s motion 
for new trial was overruled and she has appealed. 

The evidence shows that the plaintiff and Whittaker 
entered into a written agreement on October 18, 1965, 
for the pasturing of cattle upon the plaintiff’s land. 
Whittaker agreed to deliver between 400 and 600 yearling 
steers to the plaintiff between March 15 and May 1, 1966. 
The plaintiff agreed to keep the cattle until called for 
and furnish all labor except trucking labor, salt, water, 
and fly rubs necessary for the sum of $3 per month per 
animal. 

The plaintiff testified that the defendant was present 
during one or two of the conversations between the 
plaintiff and Whittaker that led up to the execution of 
the written contract and that she took an active part 
in the conversations. 

On March 11, 1966, the defendant negotiated a loan 
from the First National Bank of Valentine, Nebraska, 
for the purchase of cattle. The cattle which were pas- 
tured on the plaintiff’s land were purchased by Whittaker 
in Wyoming on March 31, 1966. The cattle were paid for 
with a check drawn on a joint bank account in the First 
National Bank of Valentine, Nebraska, owned by the 
defendant and Whittaker. On the same day the de- 
fendant signed a financing statement and security agree- 
ment to the Valentine bank. 

The cattle which were delivered to the plaintiff for 
pasturing were branded with a brand owned by the 
defendant and her husband. Ownership of the brand is 
prima facie evidence of ownership of the animal. § 
54-109, R. R. S. 1943. 

On the day the cattle were delivered to the plaintiff’s 
pasture, Whittaker delivered a check to the plaintiff in 
the amount of $1,800 drawn on the Valentine bank and 
signed by the defendant. In October Whittaker de- 
livered a similar check injthe amount of $2,772. 
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The cattle were sold during October 1966, and the 
bank loan was paid off. 

Whittaker died on March 11, 1967. This action was 
filed November 17, 1967. 

The plaintiff's theory of the case is that the defendant 
and her husband were engaged in a joint venture. The 
defendant testified that she had no agreement with her 
husband concerning the purchase or ownership of the 
cattle; that she and her husband did not at any time 
agree to be partners with regard to the cattle; and 
that she had loaned some of her separate funds to her 
husband which were to be repaid when the cattle were 
sold. 

We find it unnecessary to determine whether the evi- 
dence is sufficient to support the judgment upon the 
theory of a joint venture because it is sufficient to sup- 
port the judgment on the theory of quasi contract. 

Where services are furnished by one party to an- 
other, and knowingly accepted by him, the law implies 
a promise on his part to pay the reasonable value of the 
services. Comstock v. Evans, 159 Neb. 739, 68 N. W. 
2d 351. A quasi contract is a contract implied in law 
and usually has its origin in the principle that a person 
shall not be allowed to enrich himself unjustly at the 
expense of another. 17 C. J. S., Contracts, § 6, p. 566. 
Where benefits have been received and retained under 
such circumstances that it would be inequitable and 
unconscionable to permit the party receiving the bene- 
fits to avoid payment therefor, the law requires the 
party receiving and retaining the benefits to pay the 
reasonable value of them. . 

Under the defendant’s theory of the case, the plain- 
tiff was entitled to a lien for the feed and care furnished 
to the cattle. § 54-201, R. R. S. 1943. As between the 

plaintiff and the defendant, the plaintiff should have a 
better right to the proceeds from the sale of the cattle 
for the payment of the balance due for pasturage. 

The evidence in this case shows substantial participa- 
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tion by the defendant in the cattle transaction. The 
bank loan for the purchase and maintenance of the cattle 
‘was negotiated by the defendant and secured by a 
security agreement executed by her. The cattle were 
_paid for with funds from the joint bank account and 
were branded with a brand which was jointly owned. 
When the cattle were sold, the proceeds of the sale were 
used to pay off the bank loan, resulting in a direct 
benefit to her. Under these circumstances, the defend- 
ant should be required to pay the balance due the plain- 
‘tiff for the reasonable value of the pasturage furnished. 
The judgment of the district court is affirmed. 
AFFIRMED. 
WuiteE, C. J., dissenting. 


‘FARMERS .ELEVATOR MutTuaL INSURANCE COMPANY, A 
‘CORPORATION, ET AL., APPELLANTS, V. AMERICAN MUTUAL 
LiaBILITY INSURANCE CoO., A CORPORATION, ET AL., 
APPELLEES, 

173 N. W. 2d 378 


Filed December 19, 1969. No. 37254. 


-1. Insurance. Where an insurance company issues a comprehen- 
sive liability policy to a contractor insuring against injury by 
accident, a contract for construction work is incidental to the 
business and within the insuring clause although not specifically 
mentioned in the policy. 

The insuring clause in an insurance policy issued to 
a building contractor covers a nondescribed contract incidental 
to the business entered into subsequent to the issuance of the 
policy without the payment of a premium where classifications 
of work and premium rates are fixed by the policy and payment 
of premiums are determined at the close of the policy year by 
audit of the insured’s records. 

An exclusionary provision in a general liability policy 

which provides for no coverage for bodily injury to any em- 

ployee of the insured arising out of and in the course of his 
employment by the insured provides no coverage to an employee 
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of the insured injured by a fall from a defective ladder fur- 
nished by the employer. 

4. Judgments: Damages: Indemnity. Where a party obtains aie 
ment against another for damages for tort on specified grounds 
of negligence and such judgment debtor then seeks indemnity 
against another on specified and different grounds of negligence, 
which are sustained, such parties are joint tort-feasors and 
each is liable as such. 

5. Indemnity. Generally joint tort-feasors have no right of con- 
tribution or indemnity, one against the other. 

6. Negligence: Indemnity. The rule that one of two negligent 
persons in causing injury to a third where the negligence of 
one is active and primary and the other passive and secondary, 
and permitting contribution or indemnity against the one guilty 
of active negligence, has no application where the negligence 
of each is founded on separate and distinct acts of negligence 
and no way exists to determine the relative degrees of negli- 
gence of each. Such joint tort-feasors have no right to con- 
tribution or indemnity, the one against the other. 

7. Indemnity: Contracts. Joint tort-feasors have no right of con- 
tribution or indemnity among themselves except by contract or 
some other legal relation giving rise to it. 

8. Insurance. Where two insurance companies have issued gen- 
eral liability insurance policies to the same insured, each ob- 
ligated to defend the insured for the same injury, if one affords 
a defense, no damage ordinarily results to the insured from the 
failure of the other to defend. 


The duty to defend an insured is for the purpose of 
protecting the insured’s interests and from the costs and ex- 
penses of litigation. Its purpose operates as a shield for the 
protection of the insured and not as a sword to impose liability 
where none otherwise exists. 


Appeal from the district court for Douglas County: 
Joun E. Murpny, Judge. Affirmed. 


William B. Craig of Craig, Woodruff & Hanley, Jack 
E. Horsley and Fred Kelly of Craig & Craig, and Jess C. 
Nielsen of Crosby & Nielsen, for appellants. 


Walsh, Walentine, Miles & Katskee and Knapp, Tar- 
rell & State, for appellees. 


Heard before WuITE, C. J., CARTER, SPENCER, BoSLAUGH, 
SmitH, McCown, and Newron, JJ. 
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CarTER, J. 

This is a declaratory judgment action brought by the 
Farmers Elevator Mutual Insurance Company and the 
Farmers Cooperative Association of Big Springs, Ne- 
braska, against the American Mutual Liability Insurance 
Company, the Empire Fire and Marine Insurance Com- 
pany, and the Wilmac Construction Company to deter- 
mine the insurance coverage of Empire Fire and Marine 
Insurance Company and to recover from the latter the 
full amount of a judgment in the federal district court 
of Nebraska against Wilmac Construction Company, in- 
cluding the amount of the judgment in excess of policy 
limits. The trial court found that there was a contract of 
insurance between the Wilmac Construction Company 
and the Empire Fire and Marine Insurance Company, 
that adequate notice of the accident and injury giving 
rise to the litigation was given to the Empire Fire andi 
Marine Insurance Company, and that, under exclu- 
sionary provisions of the policy, there was no coverage. 
Judgment was entered for the defendants and the plain- 
tiffs have appealed. 

For convenience we shall hereafter refer to the Farm- 
ers Elevator Mutual Insurance Company as Farmers Ele- 
vator Mutual; to Farmers Cooperative Association as 
Farmers Co-op; to American Mutual Liability Insurance 
Company as American Mutual; to Empire Fire and 
Marine Insurance Company as Empire; and to the Wil- 
mac Construction Company as Wilmac. 

Farmers Co-op was the owner of a grain elevator 
facility at Big Springs, Nebraska. In the fore part of 
1960, it entered into a written contract with Wilmac for 
the remodeling of the existing elevator and for the reno- 
vation of other portions of the facility. After the con- 
tract was entered into and on October 19, 1960, one 
Arthur C. Strand, an employee of Wilmac, was seriously 
injured by a fall from a defective ladder. American 
Mutual had in force a workmen’s compensation and lia- 
bility policy of insurance with Wilmac. Workmen’s com- 
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pensation was adjusted and paid by a lump sum settle- 
ment. Wilmac contended that it had a comprehensive 
general liability policy with Empire which the latter 
denied. However, in the course of the trial, Empire ad- 
mitted in open court, and later by an amended pleading, 
that it had a policy of insurance in force, but denied 
there was any coverage under the terms of the policy. 

The litigation in this case originated as the result of a 
fall from a defective rung in a ladder furnished by 
Farmers Co-op to Wilmac. Wilmac contributed to the 
accident by removing the defective rung and permitting 
its use by Strand with the missing rung. American 
Mutual paid its liability as the compensation carrier. On 
January 14, 1964, Strand filed an action in the federal 
district court against Farmers Co-op and American 
Mutual in which action a third party complaint was 
filed against Wilmac by Farmers Co-op. The original 
action and the third party complaint were separately 
tried. On October 28, 1965, Wilmac filed an answer to 
the Strand complaint setting up the right of subrogation 
to the amounts paid under the workmen’s compensation 
law. In the original action, the jury returned a verdict 
for $200,000 and a judgment was entered thereon on 
May 16, 1966, which was affirmed on appeal. In the 
suit of Strand v. Farmers Co-op in the federal district 
court, neither Wilmac nor Empire was a party. In the 
third party complaint, Wilmac, but not Empire, was a 
party. 

The third party complaint was filed by Farmers Co- 
op, the third party plaintiff, against Wilmac, the third 
party defendant. An answer to the third party com- 
plaint was filed on behalf of Wilmac on August 21, 1964. 
On May 8, 1968, a settlement was made between Farmers 
Co-op and American Mutual in which American Mutual 
paid Farmers Co-op $5,000 for an agreement that Farmers 
Co-op would not prosecute any claims against it on any 
judgment rendered on the third party claim, American 
Mutual having included a general liability provision in 
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the workmen’s compensation policy. On May 27, 1968, 
Wilmac, by its president, consented to the entry of a 
judgment against it in the amount of $272,955.74. On 
May 28, 1968, Empire upon discovery of the entry of 
the consent judgment moved to intervene asserting an 
understanding with counsel that the case would not be 
called up prior to the trial of the instant case in the 
district court for Douglas County without notice. On 
June 5, 1968, the consent judgment was vacated. On 
June 14, 1968, the consent judgment was again entered in 
the federal district court which was after the trial of the 
present case in the state district court. 

On October 15, 1965, this action for a declaratory 
judgment was filed in the district court for Douglas 
County which, after hearing, found that Empire’s policy 
of general liability insurance contained no coverage for 
the accident to Strand. 

No policy of insurance issued by Empire to Wilmac 
was in existence at the time of the trial of this case. The 
evidence shows that Empire suffered a fire which de- 
stroyed its old storage file area, including any insurance 
policies or records pertaining to Wilmac. The soliciting 
agent for Empire testified that he destroyed his files 
after 4 years in accordance with his custom. Wilmac 
filed a petition in bankruptcy in 1962 and appears to have 
been unable to produce an insurance policy. It was 
established, however, that a policy issued in 1961 con- 
tained the same coverage, conditions, and exclusions as 
the 1960 policy. 

The insuring clause of the policy applicable here pro- 
vided: “To pay on behalf of the insured all sums which 
the insured shall become legally obligated to pay as 
damages because of bodily injury, sickness or disease, 
including death at any time resulting therefrom, sus- 
tained by any person and caused by accident.” The 
exclusionary provisions relied upon state: “This policy 
does not apply: (a) to liability assumed by the insured 
under any contract or agreement except under coverages 
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B and D, (1) a contract as defined herein or (2) as 
respects the insurance which is afforded for the Products 
Hazard as defined, a warranty of goods or products; 
* * * (h) under coverage B, except with respect to lia- 
bility assumed by the insured under a contract as de- 
fined herein, to bodily injury to or sickness, disease or 
death of any employee of the insured arising out of 
and in the course of his employment by the insured; 
** *” Tt is the contention of Empire that the foregoing 
provisions exclude liability in the instant case. It is 
the contention of Farmers Co-op and Wilmac that the 
provisions provide coverage but, in any event, liability 
attaches as a matter of law and that the exclusions are 
wholly immaterial to the resolution of the instant case. 

Attached to the policy of insurance is a rider which 
defines a contract within the meaning of the contract of 
insurance as follows: “The word ‘contract’ means, if in 
writing (1) any easement agreement, except in connec- 
tion with a railroad grade crossing, (2) any agreement 
required by municipal ordinance, except in connection 
with work for the municipality, (3) any elevator or 
escalator maintenance agreement or (4) any lease of 
premises agreement.” With reference to the coverage 
of independent contractors and contracts as defined in 
condition 3, the policy in each instance stated: “None 
At Inception—Premium—If Any—To Be Determined by 
Audit.” As to products hazards, the policy stated: “Ex- 
cluded—L6355a Attached.” 

We point out that Wilmac was in the construction 
business in which it contracted to construct, repair, and 
maintain business facilities. Ofttimes contracts for such 
work were not in existence when the insurance policy 
was issued and consequently no basis existed for deter- 
mining the premium rate on the issuance of the policy. 
In such cases the classification of work and the premium 
rate therefor were shown. Such work is covered by 
the policy and the premium rate for such work deter- 
mined at the end of the policy year. Hence the signifi- 
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cance of the description of the hazards covered and the 
rating classification therefor, although they do not have 
the effect of modifying the exclusions in the policy. The 
definition of “contract” contained in the policy does not 
purport to exclude such work from the coverage of the 
policy. It did not state that it was excluded as it did 
in the case of products and completed operations which 
was admittedly intended to be excluded. Instead of 
excluding such coverage, it stated there was none at the 
inception of the policy by clearly indicating if contracts 
or independent contractors came into being after the 
issuance of the policy, they would be covered and the 
additional premium would be paid after audit at the 
close of the policy year. The president of Wilmac and 
the soliciting agent for Empire each testified that this 
is what they intended the insurance policy to mean and 
we find that this is what it does mean. 

The evidence is that the coverage was audited and 
premium paid. Since coverage is found to exist, no 
reason exists for any discussion of the right to reform 
the policy. The meaning of the policy is to afford cov- 
erage under the insuring clause of the policy for all 
damages because of accident chargeable to the insured. 
The construction of the policy is consistent with the in- 
tention of the parties and it should be so construed in 
establishing its meaning where the language used is 
subject to such interpretation. Stephens v. Allied Mut. 
Ins. Co., 182 Neb. 562, 156 N. W. 2d 133; Koehn v. Union 
Fire Ins. Co., 152 Neb. 254, 40 N. W. 2d 874; Rathbun v. 
Globe Indemnity Co., 107 Neb. 18, 184 N. W. 903, 24 | 
A. L. R. 191. 

It is contended by Empire that the employee exclu- 
sion contained in paragraph (h) heretofore quoted ex- 
cludes any liability for injury, sickness, disease, or death 
of any employee of Wilmac, the pertinent exclusionary 
language being: “except with respect to liability * * * 
to bodily injury to or sickness, disease or death of any 
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employee of the insured arising out of and in the course 
of his employment by the insured.” 

In 12 Couch on Insurance (2d Ed.), § 44:477, p. 47, it is 
said: “Where a contractor executed an agreement with 
his customer which provided that the contractor should 
maintain such accident and liability insurance as would 
protect the contractor and the customer from claims for 
damage for personal injuries arising from the operations 
under the agreement, and subsequently two of the con- 
tractor’s employees were injured on the job and recov- 
ered judgments against the customer on the basis of 
negligence, there was no coverage afforded the con- 
tractor when the customer sought recovery of such 
judgments under the contractor’s general liability policy, 
which excluded coverage as to liability assumed by the 
insured under any contract or agreement and for in- 
juries to employees of the insured.” In 1 Long, The 
Law of Liability Insurance, § 10.17, pp. 10-26 and 10-27, 
it is said on the same question: “The exclusion in the 
first paragraph is intended to relieve the insurer of 
any liability under the laws mentioned therein; while the 
second exclusion is broader in scope and is calculated 
to preclude any claim against the insurer for damages 
for bodily injuries sustained by an employee of the 
insured arising out of and in the course of employment, 
except with respect to the assumption of liability by 
the insured under a contract as defined in the policy.” 

In Davis v. Liberty Mutual Ins. Co., 308 F. 2d 709 (8th 
Cir., 1962), Van Pelt, J., speaking for the court in a 
similar case said: “Reading the entire policy we con- 
clude that it is clear that the policy did not include 
within its protection either injury to or death of appel- 
lant’s husband when injured in the course of his em- 
ployment with the insured employer.” See, also, Mary- 
land Cas. Co. v. Waumbec Mills, 102 N. H. 200, 152 A. 
2d 619. 

It is contended by Empire that the Nebraska Work- 
men’s Compensation Law is an exclusive remedy for the 
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injuries sustained by an employee and that such ex- 
clusiveness of remedy insulates the employer from lia- 
bility from contribution or indemnity in favor of a 
third person against whom the employee has recovered 
a judgment for injuries sustained while in the course 
of his employment. Wilmac carried compensation in- 
surance with American Mutual and it paid the com- 
pensation liability due Strand in the amount of $36,480. 
This liability was not based on the negligence of Wilmac, 
it is one imposed by law with or without fault. In addi- 
tion to carrying compensation insurance with American 
Mutual and a general comprehensive liability provision 
as well, Wilmac had a general comprehensive liability 
policy with Empire. The policy contained no express 
provision for indemnity covering Farmers Co-op or its 
liability insurance carrier. The basis of the tort liability 
of Farmers Co-op seems important here in view of the 
claim of Farmers Co-op for indemnity for the judg- 
ment obtained against it by Strand in the federal dis- 
trict court. The evidence on which the judgment against 
Farmers Co-op was obtained supported findings that it 
was dark in the headhouse at the time of the accident; 
that Farmers Co-op failed to provide adequate light; 
that the elevator was being used on the day of the acci- 
dent resulting in the accumulation of dust making the 
ladder slippery; that the dust was inadequately con- 
trolled; and that Farmers Co-op had control of the 
premises, failed to provide a place of safety, and made no 
effort to correct the defective condition of the ladder. 
The evidence supported the allegations of Farmers Co- 
op’s negligence and dissipates the claim that the negli- 
gence of Farmers Co-op was technical, constructive, 
vicarious, or passive and not active and primary. 

The contract for the construction and repair work en- 
tered into between Farmers Co-op and Wilmac pro- 
vided: “Contractor shall further save and hold harm- 
less the owner from any claim, liability, action, or cause 
of action arising out of the performance of this contract 
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based upon the negligence of the contractor, his agent or 
employees. Said contractor shall save and hold harm- 
less the owner from payment of any and all taxes, 
workmen’s compensation, and any other amount due 
workmen or other persons employed by the contractor 
either as employees or sub-contractors.” The hold 
harmless provision appears to impose liability on Wilmac 
to indemnify Farmers Co-op for any damages accruing 
to it caused by Wilmac’s negligence. But Empire re- 
fused to assume this obligation assumed by Wilmac by 
specifically excluding any such coverage in the insur- 
ance policy issued to Wilmac irrespective of Wilmac’s 
agreement with Farmers Co-op. 

Considering first the above-quoted provision of the 
contract between the contractor and the owner, assum- 
ing the inapplicability of the exclusionary clause in 
Wilmac’s policy, the proper interpretation of this pro- 
vision places Wilmac in one of two categories: Either 
Wilmac is free from negligence, or it is a joint tort-feasor 
with Farmers Co-op as regards the accident. If Wilmac 
is free from negligence, there is, of course, no liability 
under the contractual provision. If Wilmac is a joint 
tort-feasor, the law governing joint tort-feasors controls 
the disposition of the case. The consent judgment in 
the federal district court, which has become final, and 
the evidence which supports it shows that Wilmac and 
Farmers Co-op are joint tort-feasors and joint wrong- 
doers. In any event, the assumed liability of Wilmac 
is excluded by the exclusionary provision excepting 
from its coverage any liability assumed by any contract 
not specified in the policy, as provided by exclusion 
(a) thereof. 

It is the contention of Empire that there can be no 
contribution or indemnity among joint tort-feasors. Em- 
pire cites Slattery v. Marra Bros., Inc., 186 F. 2d 134, 
wherein it is said: “Therefore, the right of Marra 
Bros., Inc., to indemnity from the Spencer Company 
cannot rest upon any liability of that company to Slat- 
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tery; and, if it exists at all, it is hard to see how it can 
arise in the absence of some legal transaction between 
the two corporations, other than that of joint tortfeasors: 
** * Yet it is true, at least when the putative in- 
demnitor is not protected by a compensation act, that 
courts have at times based indemnity merely upon a 
difference between the kinds of negligence of the two 
tortfeasors; as for instance, if that of the indemnitee 
is only ‘passive,’ while that of the indemnitor is ‘active.’ 
Such cases may perhaps be accounted for as lenient ex- 
ceptions to the doctrine that there can be no contribu- 
tion between joint tortfeasors, for indemnity is only an 
extreme form of contribution. When both are liable to 
the same person for a single joint wrong, and contribu- 
tion, stricti juris, is impossible, the temptation is strong 
if the faults differ greatly in gravity, to throw the whole 
loss upon the more guilty of the two. * * * We cannot, 
however, agree that that result is rationally possible 
except upon the assumption that both parties are liable 
to the same person for the joint wrong. If so, when 
one of the two is not so liable, the right of the other to 
indemnity must be found in rights and liabilities arising 
out of some other legal transaction between the two. 
However, in the case at bar, not only was the Spencer 
Company not liable to Slattery, but it had no contract 
with Marra Bros., Inc., or any other legal relation with 
it except that of joint tortfeasor. Unless therefore there 
be some controlling authority to the contrary, the 
amended complaint was rightly dismissed.” 

Whether or not a technical, constructive, or passive 
joint tort-feasor is entitled to contribution or indemnity 
from an active and primary joint tort-feasor is not of 
importance here in view of our holding that both tort- 
feasors were active wrongdoers. This court does not 
appear to have passed on the question of indemnity to a 
passive joint tort-feasor against an active one and we 
find no reason to decide that question here. Both joint 
tort-feasors being active wrongdoers, contribution or in- 
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demnity cannot be maintained by one against the other. 
See, United States Fidelity & Guar. Co. v. Virginia Eng. 
Co., 213 F. 2d 109; Ryan Stevedoring Co., Inc. v. Pan- 
Atlantic Steamship Corp., 350 U. S. 124, 76 S. Ct. 232, 
100 L. Ed. 133; Shell Oil Co. v. Hercules Const. Co., 
74 Ill. App. 2d 166, 219 N. E. 2d 392. This conclusion 
makes it unnecessary to determine the effect of the 
workmen’s compensation act as it applies to the present 
situation. 

It is contended by Wilmac that Empire refused to 
defend the third party complaint brought in the federal 
court by Farmers Co-op. It will be observed that Strand 
was not a party to the third party complaint. The third 
party complaint was filed on June 24, 1964. Demand 
was subsequently made by the president of Wilmac on 
Empire to defend the action for Wilmac. On January 
14, 1965, Empire informed the trustee in bankruptcy of 
Wilmac that it would defend the action if the trustee 
would execute a reservation of rights agreement pro- 
tecting Empire against a waiver of its defense of non- 
coverage under its comprehensive liability policy with 
Wilmac. The trustee refused to execute a reservation of 
rights agreement. The record shows that an answer 
was filed in the case for Wilmac by an attorney pro- 
cured by American Mutual. The record shows that 
immediately following the taking of the first consent 
judgment, Empire sought to intervene in the case. This 
was evidently permitted as is indicated by the vacation 
of the consent judgment of May 27, 1968. On June 14, 
1968, the consent judgment was reentered, Wilmac con- 
senting thereto by its president although it was a dis- 
solved and bankrupt corporation. 

It should be noted here that Wilmac offered to settle 
the third party claim with Farmers Co-op for $272,955.74, 
evidently the amount then due on the $200,000 judgment 
in the federal district court and indicating a willingness 
to confess judgment for this amount. Farmers Co-op 
accepted the offer. This resulted in the consent judg- 
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ment heretofore mentioned. The authority of the pres- 
ident of Wilmac to confess judgment in the amount of 
$272,955.74 against the dissolved and bankrupt Wilmac 
corporation is not an issue in the case. 

Two agreements between Farmers Co-op and Amer- 
ican Mutual appear in this record in which it is stated 
that Empire and American Mutual each had a liability 
policy with Wilmac in which each had an obligation to 
defend Wilmac. It was stated that each had a liability to 
pay any amount recovered against Wilmac on the third 
party complaint. For a consideration of $5,000, Farmers 
Co-op agreed in effect to relieve American Mutual from 
liability in the case at bar. Farmers Co-op’s contract 
was not to release or satisfy its claim, but to not pursue 
or make claims against American Mutual on account 
of any judgment on the third party complaint filed and 
then pending in the federal district court. 

It is on the foregoing facts that counsel for Empire 
contends that the transactions enumerated constitute an 
attempt to cast the burden of the $272,955.74 judgment 
on Empire because of the alleged breach of the con- 
tract to defend contained in Empire’s general compre- 
hensive liability policy. 

The policy issued by Empire to Wilmac contained the 
following provision: “With respect to such insurance 
as is afforded by this policy, the company shall: (a) 
defend any suit against the insured alleging such injury, 
sickness, disease or destruction and seeking damages 
on account thereof, even if such suit is groundless, false 
or fraudulent; but the company may make such investi- 
gation, negotiation and settlement of any claim or suit 
as it deems expedient; * * *.” 

The duty to defend under such a provision has been 
recently stated by this court as follows: “An insurer’s 
duty to defend an action against the insured is meas- 
ured in the first instance by the allegations of the plead- 
ings in the action against the insured, and if such plead- 
ings state facts bringing the injury within the coverage 
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of the policy, insurer must defend irrespective of. the 
insured’s ultimate liability to the plaintiff.” National 
Union Fire Ins. Co. v. Bruecks, 179 Neb. 642, 139 N. W. 
2d 821. See, also, Lee v. Aetna Casualty & Surety Co., 
178 F. 2d 750; Danek v. Hommer, 28 N. J. Super. 68, 100 
A, 2d 198, affirmed in 15 N. J. 573, 105 A. 2d 677. 

There is evidence in the record that demand was 
made upon Empire by Wilmac to defend Farmers Co-op 
in the action brought against it by Strand. But we fail 
to see how Empire had any duty to defend Farmers Co-op 
since the latter was not an insured under Empire’s policy. 
The demand by Wilmac that Empire defend Wilmac in 
the third party complaint in which Farmers Co-op was 
the third party plaintiff and Wilmac the third party 
defendant is an altogether different question. While 
we have found that Farmers Co-op is not entitled to 
be indemnified by Wilmac’s insurer, Empire, the de- 
mand of Wilmac to be defended by Empire rests on the 
policy agreement to defend Wilmac, “even if such suit 
is groundless, false or fraudulent.” 

The general liability policy issued to Wilmac by Am- 
erican Mutual contained the following provision relat- 
ing to its duty to defend: “As respects the insurance 
afforded by the other terms of this policy the company 
shall: (a) defend any proceeding against the insured 
seeking such benefits and any suit against the insured 
alleging such injury and seeking damages on account 
thereof, even if such proceeding or suit is groundless, 
false or fraudulent; but the company may make such 
investigation, negotiation and settlement of any claim or 
suit as it deems expedient; * * *.” 

It is apparent that both American Mutual and Empire 
had a mutual obligation to defend Wilmac on the third 
party complaint on each of the general liability provi- 
sions in their respective policies. Empire did offer to 
defend Wilmac if Wilmac’s trustee in bankruptcy would 
sign a reservation of rights protecting Empire against 
any waiver of its claim that there was no coverage 
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under its policy. The trustee in bankruptcy refused to 
sign such proposed reservation agreement. The evidence 
shows, however, that American Mutual did defend Wil- 
mac as shown by the following: American Mutual’s 
legal counsel employed an otherwise disinterested attor- 
ney to file an answer for Wilmac to the third party com- 
plaint. Counsel for American Mutual approved the 
form of the consent judgment which was signed by 
Wilmac and its president, Wilson. The consent judg- 
ment was entered the day that the trial in the declara- 
tory judgment action was commenced in the district 
court for Douglas County. This judgment was vacated 
and reentered on June 14, 1968, as hereinbefore recited. 
This gives substance to the contention of Empire’s coun- 
sel that Wilmac was defended by American Mutual as 
its policy required and that Wilmac suffered no damage 
because of its failure to defend. It gives substance, also, 
that the manner of defending Wilmac by American 
Mutual was nothing more than an attempt to provide a 
fund from which Farmers Co-op and American Mutual 
could recover by subrogation the amounts of compensa- 
tion paid and any loss under its general liability provi- 
sions by indemnity from Empire. 

The duty of an insurance company to defend pursu- 
ant to its policy contract requires the utmost good faith 
on its part. Likewise, a demand that an insured be de- 
fended under such a contract provision requires that 
the demand be in good faith. Its purpose is to protect 
the insured from the expenses and costs of the litigation 
as well as other liabilities for which it could be held. It 
operates as a shield for the protection of the insured 
and not as a sword to impose liability where none other- 
wise exists. The failure of Empire to defend caused no 
damage because Wilmac was defended by American 
Mutual which was obligated to so do. It is plain that 
Empire had no duty to defend when a defense was sup- 
plied by another having the same obligation. If Wilmac 
suffered any loss, it was due to the failure of American 
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Mutual to fulfill its duty to defend in good faith. Under 
the situation here, it would be unconscionable to im- 
pose liability on Empire to the advantage of American 
Mutual for a claimed damage which it was obligated, if 
possible, to avoid. We find no merit in the contention 
that any damage resulted from Empire’s failure to de- 
fend the third party complaint. 

We have examined other claimed errors and find that 
they have no merit. The judgment of the district court 
is correct and it is affirmed. 

AFFIRMED. 


County or LINCOLN, APPELLEE, V. ELorsk H. EVANS ET AL., 


APPELLANTS. 
173 N. W. 2d 365 


Filed December 19, 1969. No. 37811. 


1. Taxation: Foreclosure. Resolution of County Board of Com- 
missioners directing foreclosure of tax sale certificates need not 
identify each tax sale certificate individually. 

The affixing of a county treasurer’s official 

seal to a tax sale certificate is not essential to its validity. 


Appeal from the district court for Lincoln County: 
Hucu Sruart, Judge. Affirmed. 


Jess C. Nielsen of Crosby & Nielsen, for appellants. 
W.R. Mullikin and Donald V. Lowe, for appellee. 


Heard before WuitTez, C. J., CARTER, SPENCER, BOSLAUGH, 
Smitu, McCown, and Newron, JJ. 


NEWTON, J. 

This is an action to foreclose tax sale certificates pur- 
chased by plaintiff county at a private tax sale on March 
4, 1964. Subsequent to the sale, tax sale certificates 
were executed and issued by the county treasurer. The 
property sold was that of defendants. After retention 
of the certificates for 2 years from the date of sale, an 
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action of foreclosure was commenced. On discovery 
of the fact that the county treasurer had not affixed his 
official seal to the certificates, the action was dismissed 
without prejudice. The county treasurer’s official seal 
was thereafter affixed to the certificates and this action 
was commenced on November 22, 1966. Decree of fore- 
closure was entered on March 6, 1969, in the district 
court. The judgment of the district court is affirmed. 

In their appeal, defendants urge two grounds of er- 
ror. Their first contention is that the county attorney 
of plaintiff county was not authorized to bring the fore- 
closure action. The record discloses that on September 
8, 1964, and again on May 9, 1966, a resolution was 
adopted by the county board of commissioners of plain- 
tiff county authorizing and directing the county attor- 
ney “* * * to foreclose, in the name of said county, all 
Certificates of Tax Sale, the real estate for which and 
the subsequent taxes for which were heretofore pur- 
chased in the name of said county at private sale * * *.” 
It is apparent that the certificate upon which the present 
action is based was one of those referred to in these 
resolutions and that the resolutions conferred sufficient 
authority upon the county attorney to bring this action. 

The second ground upon which defendants challenge 
the judgment of the trial court is that the county treas- 
urer’s seal not having been affixed to the tax sale 
certificates at the time of issuance, the certificates are 
void and unenforceable. In this regard, defendants call 
attention to section 77-1857, R. R. S. 1943, which provides 
in part: “Each county treasurer shall attach an im- 
pression of such seal to every certificate of tax sale and 
tax deed made by him.” On its face, this provision 
of the statute appears to be clear. Yet, statutes in pari 
materia must be considered together. Section 77-1838, 
R. R. S. 1943, provides that a tax deed shall be given 
under the official seal of the county treasurer and ac- 
knowledged by the treasurer, that when so executed 
and acknowledged, it shall be recorded and when re- 
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corded, such deed shall vest title in the grantee. Sec- 
tion 77-1839, R. R. S. 1943, sets out the form of the tax 
deed and concludes with a statement that it is given 
under the “hand and official seal” of the county treas- 
urer. (Emphasis supplied.) It is apparent that in the 
case of a tax deed, the affixing of the county treasurer’s 
official seal is necessary to the validity of the tax deed. 

A different situation and a different legislative intent 
are evidenced by the provisions dealing with tax sale 
certificates. Section 77-1818, R. R. S. 1943, provides 
that a tax sale certificate: ‘‘* * * shall be signed by the 
treasurer, in his official capacity, and shall be presump- 
tive evidence of the regularity of all prior proceedings. 
The purchaser acquires a perpetual lien of the tax on 
the land, and if, after the taxes become delinquent, he 
subsequently pays any taxes levied on the same, whether 
levied for any year or years previous or subsequent to 
such sale, he shall have the same lien for them, and 
may add them to the amount paid by him in the pur- 
chase.” Section 77-1819, R. R. S. 1943, sets out the form 
of the tax sale certificate to be issued and concludes 
with the following language: “In witness whereof, I 
have hereunto set my hand this __--__ day of _____- 
A.D. 19___-. ” There is no requirement in these statutes 
that the treasurer’s official seal be affixed to the certifi- 
cate. Indeed, there is not even a reference in these 
statutes to such official seal, but it does state that after 
it has been signed by the treasurer in his official capacity, 
it is presumptive evidence of the regularity of all prior 
proceedings and the purchaser has acquired the tax 
lien on the land sold. It appears that this statute is 
somewhat contradictory of section 77-1857, R. R. S. 1943. 
However, the direction by the Legislature that a county 
official shall perform a certain act and the effect of his 
failure to perform such act are two different things. The 
Legislature has directed the affixing of a county treas- 
urer’s official seal on tax sale certificates, but it is evi- 
dent that unlike tax deeds, the Legislature has not made 
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the validity of a tax sale certificate dependent upon the 
affixing of the county treasurer’s official seal. We find 
that the omission from a tax sale certificate of such 
seal is simply an irregularity and does not render the 
tax sale certificate void or unenforceable. 
The judgment of the district court is affirmed. 
AFFIRMED. 


THE FLAMINGO, INCORPORATED, A CORPORATION, APPELLANT, 
v. NEBRASKA LIQUOR CONTROL COMMISSION, APPELLEE. 
178 N. W. 2d 369 


Filed December 19, 1969. No. 37318. 


1. Words and Phrases: Statutes: Licenses and Permits. The words 
“suspension” and “revocation” are not synonymous. Suspen- 
sion normally means a temporary cessation but with an expec- 
tation or purpose of resumption. Revocation implies a perma- 
nent termination and when used within a statute it imports 
finality. 


: Since it is not a revocation, a suspen- 

sion is not governed by section 53-1,116, R. R. S. 1943. 

3. Administrative Law: Statutes: Licenses and Permits. The Ne- 
braska Liquor Control Commission is an administrative agency 
within the meaning of the term as defined in section 84-901, 
R. R. S. 1948, and it is therefore governed by the rules of 
administrative agencies. 

4. Appeal and Error: Statutes: Licenses and Permits. The right 
to appeal is statutory and the requirements of the statute are 
mandatory and must be complied with before the appellate court 
acquires jurisdiction of the subject matter of the action. 


Appeal from the district court for Dakota County: 
JosEPH E, Marsu, Judge. Affirmed. 


Leamer & Galvin, for appellant. 


Clarence A. H. Meyer, Attorney General, and Robert 
R. Camp, for appellee. 


Heard before Wurtz, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newton, JJ. 
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Wuite, C. J. 

The question involved in this case is the proper venue 
of an appeal from a license suspension order of the Ne- 
braska Liquor Control Commission. On July 19, 1968, 
as a result of the hearing at the Commission’s office in 
Lincoln, Nebraska, the appellant’s liquor license was 
suspended for a period of 10 days. This action was 
taken and the order entered at the Commission’s office 
in Lincoln, Nebraska. Appellant filed a petition on 
appeal in the district court for Dakota County, Nebraska. 
The Commission filed a special appearance, objecting 
to the Dakota County district court’s jurisdiction, which 
was sustained by the district court. This ruling is be- 
fore us on this appeal. We affirm the judgment of the 
district court sustaining the special appearance and dis- 
missing the purported appeal. 

The appellant contends that an appeal from the sus- 
pension of a liquor license may and must be brought in 
the district court for the county where the licensee re- 
sides. It relies upon section 53-1,116, R. R. S. 1943, which 
provides: ‘“* * * (3) Within twenty days after the 
service of any * * * decision of the commission upon any 
party to the proceeding, * * * such party may apply 
for a rehearing in respect to any matters determined 
by the commission. * * * No appeal shall be allowed from 
any decision of the commission, except as is provided 
for in subsection (5) of this section. * * * (5) Any 
decision of the commission * * * revoking * * * a license 
or permit for the sale of alcoholic liquors, * * * may 
be reversed, vacated, or modified by the district court 
of the county where * * * the licensee resides * * *.” 
(Emphasis supplied.) Appellant contends that “revok- 
ing” is synonymous with “suspension” under the statute. 
We disagree. 

The words “suspension” and “revocation” are not 
synonymous. United Air Lines v. Civil Aeronautics 
Board, 198 F. 2d 100, 108 (7th Cir., 1952); Martinka v. 
Hoffmann, 214 Minn. 346, 9-N. W. 2d 13 (1943). “Sus- 
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pension” normally means a temporary cessation. Gaston 
v. Pittman, 285 F’. Supp. 645, 649 (N. D., Fla., 1968); Hild 
v. Polk County, 242 Iowa 1354, 49 N. W. 2d 206 (1951); 
Orme v. Atlas Gas & Oil Co., 217 Minn. 27, 13 N. W. 2d 
757 (1944). It infers an expectation or purpose of 
resumption. State ex rel. Currie v. McCready, 238 Wis. 
142, 297 N. W. 771 (1941). On the other hand, “revo- 
cation” implies a permanent termination. Vogulkin v. 
State Board of Education, 194 Cal. App. 2d 424, 427, 15 
Cal. Rptr. 335, 337 (1961). When used within a statute 
it imports finality. Winokur v. Michigan State Board of 
Dentistry, 366 Mich. 261, 114 N. W. 2d 233 (1962). 

The semantical distinction, although sufficient alone 
to decide this case, reveals a balanced legislative policy 
designed to expedite the day-to-day necessities of disci- 
pline and control by the Commission. Clearly temporary 
suspensions are an effective weapon to discipline licen- 
gees and insure compliance with the law. The swiftness 
and certainty of the execution of the disciplinary orders 
are vital to any law enforcing mechanism. A routine 
appeal by a licensee to district courts in outlying coun- 
ties in the state might easily emasculate the effective 
enforcement by the Commission of its temporary sus- 
pension and disciplinary order. On the other hand, it 
is clear the statute contemplates that when a revocation 
is ordered, and the life of the licensee’s business is at 
stake, together with his investment, equipment, etc., then 
he is entitled to a hearing in the jurisdiction where the 
witnesses may be summoned and the evidence more 
conveniently produced. 

Since it is not a revocation, a suspension is not gov- 
erned by section 53-1,116, R. R. S. 1943. The Commission 
is an administrative agency within the meaning of the 
term as defined in section 84-901, R. R. S. 1943. Terry 
Carpenter, Inc. v. Nebraska Liquor Control Commis- 
sion, 175 Neb. 26, 28, 120 N. W. 2d 374, 376 (1963). It 
is therefore governed by the rules of administrative 
agencies. Section 84-917, R. R. S. 1943, is controlling in 
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this case. It provides: “(1) Any person aggrieved 
by a final decision in a contested case, * * * is entitled 
to judicial review under sections 84-917 to 84-919. * * * 
(2) Proceedings for review shall be instituted by filing a 
petition in the district court of the county where the 
action is taken * * *.” (Emphasis supplied.) Since the 
petition was filed in Dakota County it is clear that ap- 
pellant has not complied with the requirements of this 
section. The “action (was) taken” in Lancaster County, 
and thus the petition should have been filed in the dis- 
trict court for Lancaster County. ‘The right to appeal 
is statutory and the requirements of the statute are 
mandatory and must be complied with before the appel- 
late court acquires jurisdiction of the subject matter of 
the action.” Radil v. State, 182 Neb. 291, 293, 154 N. 
W. 2d 466, 468 (1967), citing Brown v. City of Omaha, 
179 Neb, 224, 137 N. W. 2d 814 (1965). 

' The judgment of the district court is correct and is 
affirmed. 

AFFIRMED. 
SMITH, J., dissenting. 


DonaLp F. ALBERS ET AL., APPELLEES AND CROSS-APPELLANTS, 
v. RAyMonD KOCH ET AL., APPELLANTS AND CROSS- 
APPELLEES, IMPLEADED WITH Mipwest LaND COMPANY, 

APPELLEE AND CROSS-APPELLEE. 
173 N. W. 2d 2938 


Filed December 19, 1969. No. 37327. 


1. Contracts: Specific Performance. The remedy of restitution for 
breach of contract is available to plaintiff only in case defend- 
ant’s breach is total. A slight breach does not terminate the 
duty of the injured person unless nonperformance of an express 
condition requires that result. 

Specific performance may properly be decreed 

in spite of a minor breach by plaintiff, the breach involving neo 

substantial failure of the exchange for the performance to be 
compelled. 
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8. Contracts: Specific Performance: Payment. The fact that a 
contract provides for payment of liquidated damages for breach 
of promise is not a bar to specific enforcement of the promise. 
Where a contract provides for such payment as a true alterna- 
tive performance, the promisor’s election to pay this price will 
prevent specific enforcement of the alternative against him. 


Appeal from the district court for Cedar County: 
JOSEPH E. Marsu, Judge. Affirmed in part, and in part 
reversed and remanded. 


Olds & Reed, for appellants. 
Ryan & Scoville, for appellees Albers. 


Heard before WuiTrE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newton, JJ. 


SMITH, J. 

Donald F. Albers and wife sued for $4,500, which they 
had paid down on the purchase price of farmland. They 
contended that sellers, Raymond Koch and wife, had 
breached contractual provisions for possession. Kochs 
cross-petitioned for specific performance and for $160, 
which they had paid for fall plowing. After trial the 
district court rendered judgment against Kochs for 
$2,841 as partial restitution. The cross-petition was 
dismissed. Kochs have appealed. Alberses have cross- 
appealed. 

Alberses had paid Kochs the $4,500 upon making the 
agreement in May 1968, promising to pay $4,500 on De- 
cember 1, $14,000 on March 1, 1969, and the balance of 
the $87,000 purchase price in 20 annual installments. 
Actual possession was to be delivered on March 1, 1969. 
Time was to be of the essence. The agreement also pro- 
vided: “...in case... defects in the title, .. . cannot 
be cured ... (the $4,500 down payment) is to be re- 
funded, and in the event of the refusal or failure of 
the Buyer to consummate the purchase, to be retained by 
the Seller as liquidated damages .... Buyers shall have 
the privilege, . . . to fix fences, remove trees and to fall 
plow after the 1968 crop is harvested. The Buyers shall 
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not disturb the Tenants growing crops or fall grazing 
privileges.” ; 

Grazing on part of the tract, 240 acres which included 
47 acres of trees and roads, were cattle of Raymond 
Koch’s brother Herman, a subtenant. Another brother, 
Donald, was in possession of the tract under a year-to- 
year tenancy from March 1. Raymond had orally notified 
brother Donald in April 1968 that Raymond was listing 
the tract for sale with possession on March 1, 1969. 

On September 4, 1968, Raymond, a California resident, 
in a letter with copy to Alberses, who lived 17 miles from 
the tract, informed Donald Koch of the sale: “I agreed 
... that he can fall plow after the 1968 crop is harvested. 
I don’t know how many acres you had into small grain 
or soil bank but I understood that Mr. Albers would 
like to fall plow close to 60 acres . . . I also said that 
Mr. Albers can fix fence or remove trees if it doesn’t 
disturb your fall grazing.” 

Donald Albers visited Raymond’s brothers after Sep- 
tember 4, 1968, about entering on the land that fall. 
The gate was padlocked, and “no trespassing” signs 
were posted. Donald Koch left the entry decision to 
Herman, whose language was unequivocal: Albers had 
no right there; should he trespass, Herman would shoot 
him. 

The situation brought Raymond to Nebraska, where 
Alberses on October 21, 1968, notified him that the 
tenant’s refusal constituted a breach of the contract. 
Restitution was demanded. On October 23 an order in 
a suit by Raymond restrained his brothers from inter- 
ference with performance of the purchase agreement. 
On the same day Donald Koch signed this consent: 
“| . Raymond Koch, his agents or assigns will have 
immediate right to fall plow the 40 acres from which 
the crop has been harvested or which has been summer 
fallowed ..., the undersigned also agrees to permit 
... (them) to remove trees, to repair fences, as long as 
they do not disturb his crops or grazing privileges on 
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the balance of the land... not fall plowed. The... 
lease terminates February 28, 1969.” 

Shortly after October 23, 1968, Donald Miller, Ray- 
mond’s agent, engaged Valgene.Stratman, a custom 
farmer, to plow 40 acres of the tract. Raymond’s attor- 
ney promptly notified Alberses in a letter enclosing 
copies of the restraining order and Donald Koch’s con- 
sent. The plowing was completed that month, and the 
$160 charge was paid by Donald Koch. There is testi- 
mony of Miller to authority from Alberses in August to 
engage Stratman. Testimony of Donald Albers to a 
meeting with Stratman that month is that “we didn’t 
ask him to... plow for sure.” Testimony of Donald 
Albers’ father to an August meeting with Miller is: 
“Q ... did either you or your son agree to pay the 
cost of fall plowing? A No. ...Q Did your son agree 
to have Valgene Stratman plow the ground? A Well, 
he said if anybody would plow it he thought Valgene 
would be the best.” 

Until the trial Alberses did not complain that the num- 
ber of acres plowed was only 40. After October 23, 
1968, no one denied them entry. On November 29, 1968, 
they again demanded restitution for refusal of entry and 
for sellers’ “failure to .. . obtain or be assured of ob- 
taining possession . . . on March 1, 1969.” Holding 
over as tenant after February 28, 1969, had been the 
subject of three separate conversations between Donald 
Koch and Donald Albers. The latter had requested a 
written statement of intention to hold over. Donald 
Koch refused. He and Herman were still occupying the 
Jand at the time of trial in April 1969. 

The remedy of restitution for breach of contract is 
available to a plaintiff only in case defendant’s breach 
is total. A slight breach does not terminate the duty 
of the injured person unless nonperformance of an ex- 
press condition requires that result. Restatement, Con- 
tracts, § 347, Comment e, p. 587. See Klapka v. Shrauger, 
135 Neb. 354, 281 N. W. 612 (1938). 
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Specific performance may properly be decreed in spite 
of a minor breach by plaintiff, the breach involving no 
substantial failure of the exchange for the performance 
to be compelled. Restatement, Contracts, § 375 (2), 
p. 691. 

The fact that a contract provides for payment of liqui- 
dated damages for breach of promise is not a bar to 
specific enforcement of the promise. Where a con- 
tract provides for such payment as a true alternative 
performance, the promisor’s election to pay this price 
will prevent specific enforcement of the alternative 
against him. Restatement, Contracts, § 378, p. 700. See, 
Adams v. Adams, 156 Neb. 778, 58 N. W. 2d 172 (1953); 
Ruzicka v. Saylor, 107 Neb. 631, 186 N. W. 968 (1922); 
Edmiston v. Hupp, 98 Neb. 84, 152 N. W. 296 (1915); 
Hickey v. Brinkley, 88 Neb. 356, 129 N. W. 553 (1911). 
To the extent of conflict Boehmer v. Wellensiek, 107 Neb. 
478, 186 N. W. 326 (1922), is disapproved. 

We find neither total breach of contract by defendants 
Koch nor nonperformance of a condition that terminated 
Alberses’ duty of performance. Existence of the tenancy 
to March 1, 1969, under the circumstances afforded 
Alberses no excuse for refusing to proceed with the con- 
tract. See 6 Williston on Contracts (3d Ed., 1962), 8§ 
878 and 879, pp. 357 and 366. Liquidated damages were 
not to be a true alternative performance. Alberses did 
not contract to pay the $160 charge for fall plowing. 
They were not entitled to restitution. Defendants Koch 
were entitled to a decree of specific performance. 

That part of the judgment dismissing the cross-claim 
for fall plowing is affirmed. The other parts are re- 
versed and the cause remanded for proceedings consistent 
with this opinion. Costs on appeal are taxed to Alberses. 

AFFIRMED IN PART, AND IN PART 
REVERSED AND REMANDED. 


CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


JANUARY TERM, 1970 


NICKERSON TOWNSHIP, THE COUNTY OF DODGE ET AL, 
APPELLEES, V. WALTER ADAMS, APPELLANT. 
173 N. W. 2d 887 


Filed January 6, 1970. No. 37270. 


Waters. Diffused surface waters may be used in such manner 
as the owner of the land sees fit, provided that he does not 
concentrate them and dump them unlawfully on the land of 
another to his damage. He may change their course, store 
them, or reuse them, but he may divert them on the land of 
another only through depressions, draws, or other drainways 
as they were wont to flow in the state of nature. 


Appeal from the district court for Dodge County: 
Rosert L. Fiory, Judge. Affirmed as modified and re- 
manded with directions. 


Lyle B. Gill, for appellant. 
Sidner, Svoboda & Schilke, for appellees. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmiTH, McCown, and NewrTon, JJ. 


McCown, J. 

This is an action for an injunction involving the course 
of drainage of surface waters. The district court en- 
joined the defendant from allowing any water that for- 
merly drained easterly on defendant’s land from draining 
westerly through an excavation made by the defendant, 
and required the defendant to restore the excavation 


(31) 
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to its former level. The defendant has appealed. 

The defendant, Walter Adams, is the owner of a farm 
located principally on the Southwest Quarter of Section 
17, Township 18, Range 8, Dodge County, Nebraska. A 
township road runs north and south along the west side 
of defendant’s land. Plaintiff, Nickerson Township, is 
responsible for the construction and maintenance of the 
road; and plaintiff, Dodge County, is responsible for the 
maintenance of bridges on township roads. The plaintiff, 
Stena Lueken, owns the quarter section of land im- 
mediately across the road west of defendant Adams’ land. 

There is a drainage basin of approximately 147 acres 
located largely on defendant’s land, and all in the south 
half of Section 17. The perimeter of the drainage basin 
is irregular. The contour of the land in the basin rough- 
ly resembles a saucer, slightly tipped to the southeast. 
The western rim of the drainage basin at the point in- 
volved here is roughly parallel to and some 300 or 400 
feet east of the township road. Before the work done 
by the defendant, the elevation in this area of the 
perimeter was 1051.2 to 1053 feet. The lowest elevation 
on the perimeter of the basin was 1047.5 feet. That 
point was on the southeast portion of the rim and in 
the southeast quarter of Section 17. The natural drain- 
age inside the basin is to the east and south. There is 
an area outside the basin on the west side of defendant’s 
land. Approximately five acres of this area immedi- 
ately west of the point involved here drains to the west 
to a ditch along the east side of the township road. 
Water then drains south in the road ditch near a 15-inch 
culvert to the southwest corner of defendant’s land; 
under the township road; and over the plaintiff Lueken’s 
land to reach a small creek to the west. 

' The lowest part of the 147 acres within the drainage 
basin was an area of approximately 30 acres somewhere 
roughly in the center of the basin. The whole area of 
‘the drainage basin drained into this inner basin both 
before and after the construction done by the defendant. 
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‘The exact location of this inner basin was not shown, 
nor is there any evidence as to the quantity of water it 
could or did contain. In general, it ran approximately 
2700 feet east and west and was approximately 200 to 
500 feet wide. In prior years, rain falling into the 
147-acre drainage basin drained and collected in the 
inner 30-acre basin in what are referred to as lakes, 
potholes, or low spots in the basin. The size of the 
water area remaining for more than brief periods of 
time varied from two lakes of 3 or 4 acres each, to a 
single area of 15 acres. The depth of the water, pre- 
sumably at the deepest point, was estimated by various 
witnesses as being from 214 feet to 4 feet. The water 
in the low areas ultimately disappeared and the land 
there was replanted each year except for one year when 
one lake remained all summer. Replanted crops were 
harvested on the low areas in some years. 

In times of excessive rainfall, witnesses testified that 
water in the drainage basin flowed east and south onto 
adjoining land, presumably over the low elevation in 
the southeast portion of the perimeter rim of the basin. 
There is no evidence as to how often this occurred, nor: 
as to the amount of water which drained from the basin 
when it did occur. There is no evidence that any such 
water ever reached a natural watercourse. No water ever 
drained out of the basin to the west. 

In the spring of 1968, the defendant hired an earth- 
moving contractor. He removed earth from the western 
perimeter of the drainage basin for a width of 70 ta 
100 feet and lowered the elevation at that point to 1046.3 
feet. The defendant also made a ditch from that point 
on to the east, a distance of approximately 2900 feet. 
The ditch was approximately 18 feet wide, 1 foot deep 
at the center, and sloped up at the sides. The earth 
removed from the excavation on the west edge was 
used to fill some of the low spots or potholes in the 
inner basin. The elevation in the bottom of the ditch 
-from the excavation in ‘the perimeter..on eastward fol- 
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lowed the general slope of the drainage basin, dropping 
to an elevation of 1045.5 feet at a point 900 feet east of 
the perimeter cut and on down to the low point of 1045 
feet 1600 feet east of the cut. Elevations then rose 
again, reaching 1045.5 feet at a point 2400 feet east of 
the cut and again reached 1046.3 feet, the level of the 
perimeter cut, at a point 2600 feet east of the excavation. 
The elevation at the end of the ditch, 2900 feet east of 
the cut, was 1047.2 feet. 

The fundamental differences here arise from the 
parties’ differing interpretation of the evidence as to 
future damage. There is no evidence of any present 
damage. In fact, the evidence is that after a 214-inch 
rain on August 9, 1968, the water in the drainage basin 
did not even come close to going through the excavation 
to the west. The plaintiffs’ engineer did not know what 
the run-off in the drainage basin would be; how much 
water the 30-acre inner basin would hold; nor how much 
of a rain would be required before the inner basin 
would overflow to the west through the excavated rim 
of the 147-acre outer basin. The evidence was clear that 
no water could drain to the west until the level of the 
water in the 30-acre inner basin reached the level of 
the excavation. The evidence of the highway super- 
intendent and the township clerk was that if the en- 
tire drainage from the 147-acre drainage basin was di- 
verted to the west, the 15-inch culvert under the town- 
ship road would be inadequate and that it would require 
a 42 or 48-inch culvert to carry the water, or that the 
water might wash out the road. There was no evidence 
of damage to the Lueken’s land other than the fact that 
any water draining to the west would drain across it. 

The defendant’s engineer testified that the average 
rainfall in the area was 23 inches a year; that the normal 
run-off coefficient would be .25 or .35 depending upon 
soil and vegetation; and that the 30-acre inner basin 
would hold the run-off from 4 inches of rain in one 
hour without spilling over the excavation in the west 
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rim of the outer basin. He conceded, however, that if 
the water got high enough, it would go out the ditch 
in the west rim before it went to the east. 

The evidence is clear that in the past water flowed out 
of the basin to the southeast in times of excessive rain- 
fall. It is undisputed that if the water gets high enough 
in the basin it will now drain out to the west before it 
goes to the east because the excavation made by the 
defendant in the west rim of the basin is about 1 foot 
lower than the southeast rim. We conclude that the 
evidence established that damage will probably occur 
in the future, even though the evidence as to the fre- 
quency or extent of the anticipated damage may be 
speculative. 

The water involved here is surface water. Diffused 
surface waters may be used in such manner as the owner 
of the land sees fit, provided that he does not concen- 
trate them and dump them unlawfully on the land of 
another to his damage. He may change their course, 
store them, or reuse them, but he may divert them on 
the land of another only through depressions, draws, or 
other drainways as they were wont to flow in the state 
of nature. See, Nichol v. Yocum, 173 Neb. 298, 113 N. 
W. 2d 195; Muff v. Mahloch Farms Co., Inc., 184 Neb. 
286, 167 N. W. 2d 73. It should be noted that the ele- 
ment of injury or damage has been an essential part of 
the rule at least since Clare v. County of Lancaster, 

160 Neb. 622, 71 N. W. 2d 190. There is also statutory 
authority for landowners to drain land by constructing 
open ditches under specified conditions without liability 
for damages. See § 31-201, R. R. S. 1943. 

The decree here made no finding as to any damage, 
present or future. The first numbered paragraph of 
the decree enjoins and restrains the defendant from 
allowing any water from the drainage basin, which for- 
merly drained easterly, from draining westerly through 
the low place in the westerly rim of the drainage basin. 
The decree is not limited to drainage which results in 
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damage or injury, nor does it make any exception for 
drainage lawful by statute without liability for damage. 

The second numbered paragraph of the decree requires 
the defendant to restore the low point on the westerly 
rim of the basin “to its former level as it existed prior 
to the excavation conducted by the defendant.” That 
elevation was 1051.2 to 1053 feet. The evidence is clear 
that if the elevation on the west rim were even slightly 
higher than the 1047.5 elevation on the east rim, no water 
would drain from the basin to the west nor any damage 
occur. The decree, therefore, went further than was 
required and unduly interfered with the defendant’s use 
of his own land. 

The decree should be modified to provide that the 
defendant be enjoined and restrained from allowing any 
‘water from the basin or low areas on the southwest 
quarter of Section 17, Township 18, Range 8, that for- 
‘merly drained easterly, from draining westerly through 
the low place in the westerly rim of the basin, to the 
damage or injury of the land owned or controlled by 
plaintiffs; except in a lawful manner as authorized by 
statute. The decree should be further modified to re- 
quire the defendant to restore the low point on the 
westerly rim of the basin, in the full area excavated, toa 
firm, settled elevation of not less than 1048 feet. 

In this case also, the defendant testified that he in- 
tended to irrigate his farm and that if there should ever 
be a flow of water to the west out of the drainage 
basin, he intended to dig a pit which would catch it. 
There was also testimony that the work done by the 
defendant here was in accordance with good conservation 
practices, but there was no finding by the trial court 
with respect to the effectiveness of any such proposed 
plan in protecting plaintiffs from injury or damage. 
Jurisdiction of the trial court should be retained to per- 
mit the defendant to apply for a modification of the 
decree conditional upon the completion of required and 
‘specified work by the defendant which will effectively 


VoL. 185] JANUARY TERM, 1970 37 


Plantz v. Armbrust 


arpa plaintiffs from injury and damage. See Muff 

. Mahloch Farms Co., Inc., supra. 

The cause is remanded to the district court for entry 
of a decree modified in accordance with this opinion. 
Costs in this court are taxed to the appellee. 

AFFIRMED AS MODIFIED AND REMANDED 
WITH DIRECTIONS. 


ANN PLANTZ, A MINOR, BY CLAIRE PLANTZ, MOTHER, 
NATURAL GUARDIAN, AND NEXT FRIEND, APPELLANT, V. 
HERBERT J. ARMBRUST ET AL., APPELLEES. 

173 N. W. 2d 377 


Filed January 6, 1970. No. 37319. 


J. Actions: Venue. Where an action is dismissed as to the resi- 
dent defendant before trial, jurisdiction over nonresident de- 
fendants is lost. 

2. Actions: Pleadings: Venue. An objection to the jurisdiction of 
the court over the person of nonresident defendants is timely 
made if asserted after the dismissal of the action as to the 
resident defendant and before any further appearance has been 
made. 


Appeal from the district court for Douglas County: 
Patrick W. Lyncu, Judge. Affirmed. 


Monen, Seidler & Ryan, for appellant. 


Joseph H. McGroarty, Bernard F. Schafersman, and 
Larry E. Welch, for appellees. 


Heard before WuitTe, C. J., CARTER, SPENCER, BOSLAUGH; 
SmuirH, McCown, and Newron, JJ. 


BoSLAuGH, J. 

The plaintiff, Ann Plantz, was oe on February 
15, 1967, when her clothing caught fire while she was 
standing next to a wall heater in an apartment in Fre- 
mont, Nebraska. The property was owned by the de- 
fendant Herbert J. Armbrust. The wall heater had been 
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serviced by the defendant Lambert Coufal, an employee 
of the defendant Ray O. Buckridge. 

This action was brought in Douglas County, Nebraska, 
to recover damages for the injuries the plaintiff sus- 
tained in the accident in Dodge County, Nebraska. The 
defendant Armbrust is a resident of Douglas County 
and was served in that county. The defendants Coufal 
and Buckridge are residents of Dodge County and were 
served in that county. 

After the defendants had answered but before trial 
the plaintiff and the defendant Armbrust entered into 
a settlement agreement which resulted in a payment 
of $95,000 to the plaintiff and a dismissal of the ac- 
tion as to the defendant Armbrust only. The defend- 
ants Coufal and Buckridge then moved to dismiss 
the action on the ground that the court had lost juris- 
diction over them. The trial court sustained the motion 
and dismissed the action without prejudice as to the 
defendants Coufal and Buckridge. The plaintiff has 
appealed. 

The case turns on the interpretation to be placed on 
section 25-504, R. R. S. 1943, which provides: “When 
the action is rightly brought in any county, according 
to the provisions of this code, a summons shall be issued 
to any other county, against any one or more of the de- 
fendants at the plaintiff’s request.” The plaintiff con- 
tends that the action was “rightly brought” in Douglas 
County because the resident defendant Armbrust was 
a bona fide defendant. The plaintiff argues that the 
settlement with Armbrust demonstrates that the plain- 
tiff could have recovered against that defendant. The 
plaintiff cites decisions from Ohio and Oklahoma under 
similar statutes holding that a pre-trial settlement with 
the resident defendant does not establish that the action 
was not “rightly brought.” 

We believe that the following decisions of this court 
are controlling. In Cobbey v. Wright, 23 Neb. 250, 36 
N. W. 505, the plaintiff dismissed the action as to the 
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resident defendant and took a default judgment against 
the nonresident defendant. This court held that juris- 
diction over the nonresident defendant depended upon 
the continued presence of the resident defendant as a 
party, and that the court lost jurisdiction over the non- 
resident defendant when the resident defendant ceased 
to be a party to the record. 

In Lippincott v. Wolski, 147 Neb. 930, 25 N. W. 2d 
747, 169 A. L. R. 1236, in discussing section 25-504, R. 
R. S. 1948, this court said: “In other words, plaintiff’s 
right, under this statute, to have service upon a defend- 
ant in a foreign county, is entirely dependent upon his 
alleging, and finally proving, a cause of action against 
the defendant served in the county of the forum.” 

The plaintiff further contends that the defendants 
cannot now object to the jurisdiction of the court over 
their persons because they did not preserve such an 
objection in their answer. The objection did not exist 
until the action had been dismissed as to the defendant 
Armbrust. The objection was timely made and the plain- 
tiff’s contention is without merit. 

The judgment of the district court is affirmed. 

AFFIRMED. 


Lois GAYLE RUBOTTOM, APPELLEE, Vv. Max ORIN RUBOTTOM, 
APPELLANT. 
173 N. W. 2d 447 


Filed January 6, 1970. No. 373822. 


1. Divorce: Parent and Child. In determining the provisions to 
be made for the support of minor children in a divorce pro- 
ceeding, their status and situation, and all other attendant 
circumstances, should be considered, and an amount determined 
in accordance with the best judgment and sound discretion of 
the court. 

Where there has been a change of circum- 

stances, the same rule applies in determining whether child 

support payments should be increased or decreased. 
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A decree of the district court in a divorce 
action, insofar as minor children are concerned, is never final 
in the sense that it cannot be changed. Such decree is at all 
times subject to review and adjustment in the light of changed 
conditions regardless of the particular language of the award. 
. The allowance made for the support and main- 
tenance of a minor child in a divorce proceeding should be 
fair and reasonable under the circumstances of each particular 
case. 


Appeal from the district court for Scotts Bluff County: 
TED R. FEIDLER, Judge. Affirmed as modified. 


Holtorf, Hansen, Kortum & Kovarik and David C. 
Nuttleman, for appellant. 


Lyman & Meister, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BoSLAUGHR, 
SmitH, McCown, and NEwTon, JJ. 


CARTER, J. 

This is an appeal from a judgment of the district court 
finding that changed conditions warranted a modification 
of a divorce decree increasing the amount of child sup- 
port payable by the husband to the wife. 

The parties were divorced on November 5, 1954. At 
that time the parties had four children, Richard and 
Delmer, twins age 7 years; Lee, age 4 years; and Ray, 
age 8 months. On the date of the hearing of this case, 
Richard and Delmer were 21 years of age, Lee was 19, 
and Ray was 15. Under the divorce decree, Richard and 
Delmer were no longer entitled to support by their 
father, Lee had passed his nineteenth birthday and was 
no longer entitled to support by his father under the 
terms of the original divorce decree, and Ray was en- 
titled to support until his nineteenth birthday. Richard 
and Delmer were attending Chadron State College, Lee 
was attending Nebraska Western, and Ray was in junior 
high school. The application for increased child sup- 
port on the ground of changed conditions was for in- 
creased and extended support for Lee until he reached 
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his majority at 20 years of age and for Ray until he 
also reached the age of 20 years. 

The original decree provided that after Richard and 
Delmer reached the age of 19 years, defendant should 
pay child support for Lee and Ray in the sum of $75 
per month until Lee reached the age of 19 years after 
which defendant was to pay $40 per month for the 
support of Ray. In the order appealed from, dated April 
2, 1969, defendant was ordered to pay $75 per month 
for the support of Lee until he reached the age of 20 
years on December 11, 1969, and $100 per month for 
Ray until he reached the age of 20 years on March 8, 
1974. 

The asserted changes of conditions relied on to sus- 
tain a modification of the decree of divorce are as 
follows: Each of the parties has remarried and each 
has a child resulting from the second marriage. Each 
has a moderately valued home and each appears to en- 
joy about the same standard of living. The cost of 
supporting the children is alleged by the wife to have 
materially increased, which is undoubtedly true, al- 
though the evidence as to the extent of the increase is 
in conflict. The wife has been employed the last 2 
years, her income in 1968 being approximately $4,000. 
Plaintiff and her husband have an automobile and some 
stock in a local family corporation of questionable value. 
She makes a contribution of $70 per month to each of 
the two older boys to aid them while attending Chadron 
State College. The four boys have been claimed as ex- 
emptions for income tax purposes by plaintiff and her 
husband. During 1968, Lee earned $1,200 and used the 
money to buy an automobile and for personal expenses 
with little or no contribution towards his living expenses. 

In 1954, defendant received $3,900 for the year from 
his employment and in the year following, it increased 
to $4,200. In 1968, his income was $10,850 which in- 
cluded a bonus of $3,500. In 1969, his base income is 
$7,800 with little chance of any substantial bonus. He 
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has paid promptly all child-support payments due under 
the divorce decree, including insurance premiums to 
protect his four sons amounting over the years to an 
alleged total cost of more than $3,557.25, all of which has 
been paid as shown by a sworn answer to a previous 
application for modification of the decree. The record 
shows that defendant has voluntarily paid $25 per month 
to each of the two oldest boys to help with their educa- 
tion. It also shows that he paid Lee $25 in December, 
January, and February following his reaching age 19 
to aid in his schooling which was evidently terminated 
after the filing of the present application to modify the 
decree. 

The subsequent marriages of the parties, the rising 
costs of supporting minor children over the past 15 
years, and the corresponding increase in the husband’s 
annual income constitute changed conditions authorizing 
a modification of the child-support order. This conclu- 
sion is supported by the following authorities: Phillips 
v. Phillips, 162 Neb. 649, 77 N. W. 2d 152; Walters v. 
Walters, 177 Neb. 731, 131 N. W. 2d 166. 

It is contended here that there are no changed con- 
ditions and that the findings as to the allowance of 
child support in the original decree are res judicata. 
This is a correct statement of the law where changed 
circumstances are not found to exist. But where changed 
circumstances are found to exist, a child-support decree 
or order is at all times subject to review and adjustment 
in the light of such changed conditions regardless of the 
language of the allowance previously made. Caporale 
v. Hale, 169 Neb. 751, 100 N. W. 2d 847; Gibson v. 
Gibson, 147 Neb. 991, 26 N. W. 2d 6. 

Under the decree of divorce, defendant was required 
to pay $75 per month for the support of Lee and Ray 
after the support for the two older boys was terminated. 
After the support for Lee terminated, he was required 
to pay $40 per month for Ray’s support until he reached 
the age of 19. The order from which this appeal is 
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taken provides that defendant shall pay support for Lee 
in the amount of $75 per month until he reaches age 
20 and the amount of $100 per month for Ray until he 
likewise reaches age 20. In determining the reason- 
ableness of the trial court’s last award, all the circum- 
stances must be considered and placed in proper 
perspective. 

The evidence shows that the cost of supporting Lee 
and Ray is greater now than it was when the decree 
of divorce was entered in 1954. The defendant’s income 
in 1954 was $3,900. In 1969, his basic pay is $7,800 per 
year. In 1968, it was approximately $10,850 which in- 
cluded a bonus of $3,500, the basis for which does not 
appear to exist in 1969. The plaintiff had an income 
of $4,000, although not a controlling factor, it is a cir- 
cumstance to be considered. The defendant has made 
every payment required for the support of his children, 
including the cost of insurance for the children and a 
life policy on himself with the children as beneficiaries. 
In addition thereto, he has voluntarily contributed to 
the cost of educating the children both before and after 
termination of child support under the court’s order. As 
to Lee, the evidence shows that he is able to contribute 
to his own support, a benefit that is legally available to 
the plaintiff if she chooses to exercise it. Under the 
circumstances set forth in this opinion, we think the 
modification of the child support decree exceeded the 
bounds of reasonableness. 

We hereby modify the court’s order under the date of 
April 2, 1969, for child support in the following re- 
spects: Defendant shall pay for the support and main- 
tenance of Lee the sum of $60 per month commencing 
April 1, 1969, until he reaches his majority on December 
11, 1969. Defendant shall pay for the support and main- 
tenance of Ray the sum of $60 per month commencing 
April 1, 1969, until Lee reaches his majority on December 
11, 1969, and thereafter defendant shall pay for the 
support and maintenance of Ray the sum of $75 per 
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month until he reaches his majority on March 8, 1974. 
See Trautman v. Trautman, 184 Neb. 202, 166 N. Ne 2d 
415. 
The costs of this appeal, including an aytoeney s fee of 
$250, are taxed to the defendant. 
AFFIRMED AS MODIFIED. 


STATE oF NEBRASKA, APPELLEE, Vv. EDwarp D. WALLEN, 
APPELLANT. 
173 N. W. 2d 372 


Filed January 6, 1970. No. 37852. 


1. Automobiles: Public Officers and Employees. A police officer, 
when there is just cause, must not only impound a vehicle 
from a public highway for its own protection, but should in- 
ventory the contents to safeguard the owner and protect against 
false claims of loss. 

2. Automobiles: Evidence: Criminal Law. When the evidence 
shows a lawful arrest followed by an inventory of the contents 
of defendant’s automobile following its impoundment, and there 
is reasonable justification for such impoundment, the taking of 
an inventory for the purpose of protecting defendant’s prop- 
erty during defendant’s detention and of protecting law en- 
forcement officers from false claims of loss, such inventory is 
reasonable and lawful, and evidence of crime found while mak- 
ing such inventory will not be suppressed. 

If during the proper inventory of the 
contents of an impounded vehicle, evidence of crime is discovered, 
such evidence may be used to support a charge for the crime 
indicated. 

4. Automobiles: Searches and Seizures: Arrest: Criminal Law. If 
the arrest of an automobile owner or impoundment of his ve- 
hicle was resorted to as a device and pretext for making a 
general exploratory search of the automobile without a re- 
quired search warrant, evidence of crime found during the 
taking of the inventory will be suppressed. 

5. Constitutional Law: Searches and Seizures. Whether or not an 
inventory of the contents of an impounded automobile of a per- 
son in custody was a reasonable and lawful inventory procedure 
or an unauthorized exploratory search is a factual question to 
be determined by the court on a motion to suppress. 
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6. Gambling Devices: Evidence. Only unreasonable searches are 
prohibited by the Fourth Amendment to the Constitution of 
the United States. 

In a prosecution for keeping gaming devices 

adapted, devised, and designed for the purpose of playing a 

game of chance for money under section 28-945, R. R. S. 1948, 

the evidence must sustain a finding that the gambling devices 

in evidence were adapted, designed, and kept for the purpose 
of playing games of chance for money. Possession alone is 
not enough. 


Appeal from the district court for Dodge County: 
Rosert L. Fiory, Judge. Affirmed. 


Kerrigan, Line & Martin, for appellant. 


Clarence A. H. Meyer, Attorney General, and Chaun- 
cey C. Sheldon, for appellee. 


Heard before Wuire, C. J., CARTER, SPENCER, BOSLAUGH, 
SmiTH, McCown, and Newton, JJ. 


CARTER, J. 


Defendant was charged with the offense of keeping 
gaming devices for the purpose of playing a game of 
chance for money. A jury was waived and defendant 
was found guilty by the court and sentenced to pay a 
fine of $400 and costs. Defendant has appealed. 

The evidence shows that on August 14, 1968, guards 
at the Scribner Air Base reported to the Nebraska State 
Patrol that an intoxicated motorist with a stalled auto- 
mobile was found outside the entrance to the air base. 
A state patrolman arrived at the scene at 11:10 pm, 
and the stalled automobile was found in a highway in- 
tersection with the intoxicated defendant standing near 
the car. The car could not be moved by its own power. 
Defendant was arrested and lodged in jail. The patrol- 
man called the Fremont Gas Market and directed it to 
remove the automobile to its lot in Fremont. There was 
clothing hanging in the back of the car and suitcases also 
on the floor in the rear section, all of which were 
plainly visible. 
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The automobile was towed to the fenced lot of the 
Fremont Gas Market. After placing the defendant in 
jail, the patrolman went to the Gas Market and pro- 
ceeded to inventory the contents of the automobile for 
the purpose of protecting the defendant against loss of 
the personal property in the automobile and to protect 
himself against false claims of loss upon their return to 
the defendant. It was during the course of making the 
inventory that the trunk of the car was opened with 
the key found in the switch. Upon opening the trunk 
and the checking of the contents of a vanity box five 
pairs of dice were found as well as other recognized 
gambling paraphernalia. Other dice were found in 
the glove compartment, some of which were observable 
through the plastic bag in which they were contained. 
About the time the inventory was completed, another 
patrolman appeared on the scene with a search warrant. 
It is on this evidence that defendant contends that the 
search and seizure of the gambling devices and para- 
phernalia was unlawful and that they should have been 
rejected as evidence against the defendant. 

In this case, the defendant was arrested for intoxica- 
tion. He was standing beside his stalled automobile in 
a highway intersection. On the defendant being lodged 
in jail, the duty devolved upon the patrolman to clear 
the highway by removing the automobile. This he did. 
The fact that the removal of the automobile was not done 
pursuant to some state law is not a material factor. His 
duty to cause the automobile to be removed because of 
the inability of the defendant to do so is in itself rea- 
son enough to support the action taken. Also, in re- 
moving the automobile necessary steps are required to 
be taken to protect the contents of the car for the bene- 
fit of the defendant. Taking an inventory of the con- 
tents of the automobile to insure the return of all the 
personal property to the defendant and to protect the 
patrol against false claim of loss while in the custody of 
law enforcement officers is a salutary practice whether 
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required by rule or common practice. There is no evi- 
dence in this record that the taking of the inventory 
was a subterfuge for an unlawful search for evidence to 
convict for crime. The evidence shows that the inven- 
tory was taken for the reasons heretofore stated and 
not to obtain evidence to convict the defendant of any 
crime. In fact, the evidence shows that defendant was 
not suspected of any offense, other than intoxication, 
until the dice and other gaming paraphernalia were dis- 
covered during the course of making the inventory. 
Such a situation does not support any claim of unlaw- 
ful search or seizure. The taking of the inventory, 
even if it could properly be defined as a search, is not 
an unreasonable search and seizure within the consti- 
tutional prohibition against ‘unreasonable searches and 
seizures.” 

In Heffley v. State, 83 Nev. 100, 423 P. 2d 666 (1967), 
the court in a similar case said: “The police officer, 
when there is just cause, has a duty not only to impound 
a car from the public highway for its own protection, 
but also to inventory the contents so that they may be 
safeguarded for the owner. Such practice is deemed 
necessary to defeat dishonest claims of theft of the car’s 
contents and to protect the temporary storage bailee 
against false charges. * * * If, however, the policing 
conduct indicates that the intention is exploratory rather 
than inventory the fruits of that search are forbidden. 
* * * Unfortunately, distinguishing inventory from ex- 
ploration may prove to be ambitious and unprecise. We 
can only say that each case must be determined upon its 
own facts and circumstances.” 

In a similar case the Supreme Court of Washington 
stated: ‘When, however, the facts indicate a lawful 
arrest, followed by an inventory of the contents of the 
automobile preparatory to or following the impound- 
ment of the car, and there is found to be reasonable 
and proper justification for such impoundment, and 
where the search is not made as a general exploratory 
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search for the purpose of finding evidence of crime but 
is made for the justifiable purpose of finding, listing, and 
securing from loss, during the arrested person’s deten- 
tion, property belonging to him, then we have no hesi- 
tancy in declaring such inventory reasonable and law- 
ful, and evidence of crime found will not be suppressed.” 
State v. Montague, 73 Wash. 2d 381, 438 P. 2d 571 (1968). 
Other cases to the same effect are: St. Clair v. State, 
1 Md. App. 605, 232 A. 2d 565 (1967); Cooper v. Cali- 
fornia, 386 U.S. 58, 87 S. Ct. 788, 17 L. Ed. 2d 730 (1967). 

The defendant relies on Preston v. United States, 
376 U. S. 364, 84 S. Ct. 881, 11 L. Ed. 2d 777 (1964). 
In that case three suspicious men were arrested for 
vagrancy while in a parked car. They were taken to 
jail and their automobile was taken to the police station 
and then towed to a garage. The police then went to 
the garage and searched the car for evidence of crime 
which they found. The search was made because of 
the failure of any of the three men to have a title to the 
car and the evasive answers given to questions pro- 
pounded by the police at the time of their arrest. The 
court held that the search without a warrant at a remote 
time and place under the circumstances was unreason- 
able. In the case before us, the search of the car was not 
to procure evidence of crime. The patrol had no sus- 
picion of crime by the defendant other than the offense 
of intoxication. The evidence of crime was discovered 
incidental to the inventory of the contents of the car. 
The taking of the inventory, a reasonable precaution, 
did not constitute an unreasonable search any more than 
in any other case where the police stumble on to evidence 
of crime in the pursuance of duty. The facts in the 
instant case are distinguishable from Preston and re- 
quire a contrary result. 

‘The broad statements in Preston that a search and 
seizure in connection with an arrest must be at the time 
and place of the arrest is subject to some limitations. In 
State v. Omo, 199 Kan. 167, 428 P. 2d 768 (1967), the 
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court said: “The ‘place of arrest’ in cases involving a 
search of an automobile over which an accused has im- 
mediate control at the time of arrest has reference to 
the vehicle itself rather than its geographical location. 
An automible, because of its mobility, requires applica- 
tion of rules in the search thereof different from those 
governing the search of a house. * * * In Arwine v. 
Bannan, 346 F. 2d 458 (6th Cir. 1965), where the auto- 
mobile in which the defendant had been arrested was 
moved to the police station before it was searched, the 
court stated: ‘* * * The place of arrest, in this case, 
must be considered the automobile in which Arwine was 
sitting when he was arrested; it was the automobile 
over which he had control, or in which he was legiti- 
mately present, that was the place of search. The 
place where the arrest was made was not the geo- 
graphical area in which the car was parked; * * *,.’ * * * 
The question of reasonableness of a search must be re- 
solved from the facts and circumstances of each par- 
ticular case. Our view of the evidence in the instant 
case is that the arrest of the defendant, the removal of 
the automobile and its search were a series of events 
constituting one continuous happening. Under such cir- 
cumstances, the search occurred substantially contempo- 
raneous with and incidental to the arrest. The fact de- 
fendant was not present did not prevent the search 
from being incidental to his arrest.” See, also, Fuqua 
v. State, 246 Miss. 191, 145 So. 2d 152 (1962), certiorari 
denied 372 U. S. 709, 83 S. Ct. 1018, 10 L. Ed. 2d 125 
(1963); DiMarco v. Greene, 385 F. 2d 556 (1967); Boyden 
v. United States, 363 F. 2d 551 (1966); United States 
v. Blackburn, 389 F. 2d 93 (1968). 

In the instant case, the evidence shows that the patrol- 
man was not making a search at all. There was no 
reason to search; the sole reason for entering the car 
was to inventory its contents. There was not even a 
suspicion that defendant had committed any offense 
other than intoxication. As we see it, there was not 
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even a basis existing for obtaining a search warrant: 
There is no basis for a contention that the patrolman 
made any search of the car and it cannot therefore be 
said that there was an unreasonable search and seizure 
within the prohibition of the Constitution of the United 
States or the Constitution of this state. 

Defendant assigns as error the failure of the trial court 
to acquit the defendant for the reason that the evidence 
shows only the possession of gaming devices and fails 
to show the keeping of gaming devices adapted, devised, 
and designed for the purpose of playing any game of 
chance for money or property as provided by section 
28-945, R. R. S. 1943. In Glasgow v. State, 147 Neb. 279, 
22 N. W. 2d 842, it was said: “From an examination 
of section 28-945, R. R. S. 1943, it appears that one 
of the essential elements is that gambling devices set 
up and kept be adapted, devised, and designed for the 
purpose of playing games of chance for money or prop- 
erty and the information so charges. In the submission 
of the defendant’s guilt or innocence of the crime 
charged this essential element was left out of the in- 
structions submitting that issue.” In the instant case, a 
jury was waived and the only question is whether or not 
the evidence sustains a finding of guilt. 

In the instant case, the dice found in the possession of 
the defendant were crooked. Some of the dice were 
rigged. There is evidence also that among the para- 
phernalia found was an “emergency ace supplier” by 
which a playing card could be passed down the sleeve 
for a fraudulent use in winning at cards. Such gambling 
devices have no lawful use and afford indisputable evi- 
dence that they were designed for use as a gambling 
device. 

We think this case is controlled by the reasoning in 
People v. Hall, 56 Ill. App. 2d 7, 204 N. HE. 2d 824 
(1965), wherein it is said: “It is no evidence of erudi- 
tion on our part to observe that these dice vary con- 
siderably in structure, design and numbering from the 
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normal dice utilized for either lawful or unlawful pur- 
pose. It is patent that we here deal with abnormal 
rather than normal dice. We think it abundantly clear 
that normal dice are not iniquitous per se nor within 
the legislative condemnation although they may become 
contraband if used with, a necessary part of or indubi- 
tably connected or associated with other gambling para- 
phernalia when seized. In short, normal dice may lose 
their virginity through immediate and present associa- 
tion. * * * Our Supreme Court supplies the principle 
that devices which are made or kept for gambling pur- 
poses and have no potential for lawful use are gambling 
devices per se and are not lawful subjects of property 
which the law protects. * * * We therefore conclude that 
they were ‘designed primarily for use in a gambling 
place’ and have no discernable potential for lawful use. 
As such, they are contraband and subject to seizure on 
sight as an incident to an otherwise lawful search.” 

The purpose or the intent for which an article is 
to be used is normally hidden within the recesses of 
the mind and can rarely be proved by direct evidence, 
but such purpose or intent may be gathered or inferred 
from the circumstances surrounding the case. The evi- 
dence here is sufficient for the trier of fact to find that 
the gaming devices were kept for illegal gambling pur- 
poses within the purview of section 28-945, R. R. S. 
1943. 

We find no error in the record and the judgment of 
the district court is affirmed. 

AFFIRMED. 


E. M. Burney, APPELLEE, V. LINDA EHLERS, APPELLANT. 
173 N. W. 2d 398 


Filed January 9, 1970. No. 37305. 


1. Automobiles: Damages. When a damaged automobile can be 
repaired and restored substantially to its original condition, the 
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reasonable cost of the repair is a proper measure of damage. 

2. Evidence. Opinion evidence as to value is generally not bind- 
ing on the trier of fact, even when it is not met by opposing 
proof. 


Appeal from the district court for Seward County: 
JoHN D. ZEILINGER, Judge. Affirmed. 


Blevens and Bartu, for appellant. 
Healey & Healey and Kenneth A. Legg, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newton, JJ. 


BosLavuGH, J. 


The plaintiff’s 1960 Dodge automobile was damaged 
when it collided with a truck operated by the defendant, 
Linda Ehlers. This action was brought to recover the 
damages resulting from the accident. 

A jury was waived and the trial court found that the 
plaintiff should recover $206.91. The defendant’s motion 
for new trial was overruled and she has appealed. 

The accident happened on U. S. Highway No. 34 just 
west of Utica, Nebraska, at about 4 p.m., on October 
21, 1967. The weather was clear and the sun was shin- 
ing. The plaintiff was traveling west and driving about 
35 or 40 miles per hour. When the plaintiff was 2 or 3 
blocks east of the main entrance to Utica he saw the 
truck operated by the defendant drive onto the highway 
and turn west. The truck was traveling about 10 miles 
per hour. 

About 1 block west of the main entrance to Utica, 
as the plaintiff started to pass the truck, the defendant 
turned left into a private driveway. The plaintiff turned 
onto the shoulder and applied his brakes but was unable 
to stop. The right front of the plaintiff's automobile 
collided with the left front of the truck. 

The plaintiff testified that he saw no turn signal of 
any kind. The defendant testified that she turned the 
signal lights on ‘“‘almost immediately” after she entered 
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the highway. She also testified that she had seen the 
plaintiff’s automobile behind her but did not look to 
the left or to the rear as she started to turn. 

The trial court found “that plaintiff was contributorily 
negligent but that his negligence was slight in com- 
parison with gross negligence of defendant under the 
circumstances.” 

The plaintiff alleged that his damages were $275.88 
and introduced a written estimate or statement of re- 
pairs in that amount which was received without ob- 
jection. In offering the exhibit, plaintiff’s counsel stated! 
that if the repairman were called “he would testify this 
was the amount of the damage.” 

The defendant contends that the trial court found 
that the plaintiff’s contributory negligence was 25 per- 
cent in a comparative degree and that this should bar 
the plaintiff's recovery as a matter of law. The argu- 
ment assumes that the amount of the plaintiff’s recovery 
was reduced 25 percent because of contributory 
negligence. 

When a damaged automobile can be repaired and re- 
stored substantially to its original condition, the rea- 
sonable cost of the repair is a proper measure of dam- 
age. Wylie v. Czapla, 168 Neb. 646, 97 N. W. 2d 255. 
The estimate or statement of repairs introduced by the 
plaintiff in this case was some evidence of the cost of 
repairs. The parties did not stipulate as to the fair and 
reasonable value of the labor and material necessary 
to repair the damaged automobile or as to the amount 
of the plaintiff's damages. The record shows only no 
objection to the offer of the exhibit. 

Opinion evidence as to value is generally not binding 
on the trier of fact, even when it is not met by opposing 
proof. Grimminger v. Cummings, 176 Neb. 142, 125 N. 
W. 2d 613. The trial court in this case was not bound to 
accept the plaintiff’s evidence as conclusive of the value 
of the repairs to the plaintiff's 1960 Dodge automobile. 

Under the comparative negligence statute, section 25- 
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1151, R. R. S. 1943, the negligence of the parties is to 
be compared, and the plaintiff cannot recover unless the 
contributory negligence of the plaintiff is slight and the 
negligence of the defendant is gross in comparison there- 
with. Morrison v. Scotts Bluff County, 104 Neb. 254, 
177 N. W. 158. Any contributory negligence of the 
plaintiff is to be considered in the mitigation of damages 
in proportion to the amount of contributory negligence 
attributable to the plaintiff. § 25-1151, R. R. S. 1943. 

A comparison of the negligence of the two parties in- 
volved in an accident cannot be easily translated into 
a mathematical ratio. This court has never adopted a 
rule that contributory negligence of more than a cer- 
tain percent will bar recovery as a matter of law. The 
statute does not contemplate such a rule and we do not 
believe that the adoption of such a rule would further 
the administration of justice. 

The evidence sustains the judgment of the district 
court and it is affirmed. 

AFFIRMED. 


Purr G. SCHMER, APPELLANT, v. RILEY C. GILLELAND, 
APPELLEE. 
173 N. W. 2d 391 


Filed January 9, 1970. No. 37308. 


1. Limitations of Actions: Time. A demurrer on the ground of 
the statute of limitations opens the record pertaining to the 
time the action was commenced. 

2. New Trial: Appeal and Error. A motion for new trial on the 

: ground of newly discovered evidence is addressed to the sound 
judicial diseretion of the trial court. A ruling on the motion 
will not be disturbed unless an abuse of discretion is shown. 


Appeal from the district court for Madison County: 
Merritt C. WARREN, Judge. Affirmed. 


Moyer & Moyer and James F. Brogan, for appellant. 
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Jewell, Otte & Pollock, for appellee. 


Heard before WuiTE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newton, JJ. 


SMITH, J. 

Defendant demurred on the ground that the statute 
of limitations barred the common law remedy of plain- 
tiff for negligence. Plaintiff’s petition not disclosing the 
date of commencement of the action, the district court 
concluded that the demurrer searched the record for the 
date. The demurrer was accordingly sustained and the 
petition dismissed. Plaintiff moved for new trial on the 
ground of newly discovered evidence—an affidavit like 
a return of service. The court overruled the motion. On 
appeal, plaintiff assigns for error both the reach given 
the demurrer and the denial of new trial. 

The clerk of the district court at plaintiff’s request 
issued 4 summonses respectively dated February 19, 
1966, four years after the accident; October 13, 1966; 
February 3, 1967; and March 14, 1968. The summonses 
were duly served on the Secretary of State pursuant to 
the nonresident motorist statute, section 25-530, R. R. 
S. 1943. No affidavit of notification to defendant in 
compliance with the statute was filed until March 25, 
1968. The one then filed related only to the fourth 
summons. 

In April 1968, defendant filed a special appearance 
to each summons. One ground was failure of plaintiff 
to file the statutory affidavit. In June the court sus- 
tained the special appearances to all except the fourth 
summons. 

Defendant’s demurrer was filed June 21, 1968, argued 
August 22, and sustained October 3. The court on Feb- 
ruary 7, 1969, ordered dismissal of the petition unless 
plaintiff should file a good amended petition within 10 
days. Plaintiff having taken no action, the court dis- 
missed the petition February 20. On March 25, for the 
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first time, plaintiff filed a notification affidavit of his 
former counsel. The affidavit, made in Madison County 
on March 24, related to the original summons. It was 
the basis for plaintiff’s motion for new trial. No ex- 
cuse for delay appears. 

A criterion of commencement of action for limitation 
purposes is the date of the summons served on defend- 
ant. § 25-217, R. R. S. 1943. Where the record dis- 
closes that an action was not commenced within the time 
required by statute, the petition is subject to demurrer. 
Gorgen v. County of Nemaha, 174 Neb. 588, 118 N. W. 
2d 758 (1962). The rule that a demurrer searches the 
record has been limited to pleadings. See In re Estate 
of McCleneghan, 145 Neb. 707, 17 N. W. 2d 923 (1945). 

Plaintiff’s objection to the demurrer is technical. Al- 
though considerable support for it may exist elsewhere, 
it is in our opinion unacceptable. See, Smith v. Day, 
39 Ore. 531, 64 P. 812, 65 P. 1055 (1901); Dolan v. Bald- 
ridge, 165 Wash. 69, 4 P. 2d 871 (1931); Atkinson, 
“Pleading the Statute of Limitations,” 36 Yale L. J. 914 
(1927); Clark on Code Pleading (2d Ed., 1947) 522; 
Annotation, 61 A. L. R. 2d 300 (1958). A demurrer on 
the ground of the statute of limitations opens the record 
pertaining to the time the action was commenced. 

A motion for new trial on the ground of newly dis- 
covered evidence is addressed to the sound judicial dis- 
cretion of the trial court. A ruling on the motion will 
not be disturbed unless an abuse of discretion is shown. 
Markey v. Hunter, 170 Neb. 472, 103 N. W. 2d 221 (1960). 
There was no abuse here. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, Vv. STANLEY ANTONIO 
WHITAKER, APPELLANT. 
173 N. W. 2d 397 


Filed January 9, 1970. No. 37812. 


Criminal Law: Sentences. Where a sentence has been imposed 
by the district court within statutory limits it will not be dis- 
turbed in the absence of an abuse of discretion. 


Appeal from the district court for Douglas County: 
RupotpH Tesar, Judge. Affirmed. 


Dennis B. Smouse, for appellant. 


Clarence A. H. Meyer, Attorney General, and Harold 
Mosher, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newron, JJ. 


SPENCER, J. 

Defendant had been sentenced by the municipal court 
of the city of Omaha to 6 months in the county jail and 
fined $500 for indecent exposure. After a short period 
in the county jail, defendant, who was 26 years of 
age and married, was assigned by the Douglas County 
sheriff’s office to the Clearview Rehabilitation Center, a 
minimum security institution. Defendant walked away 
from that institution and left the state. He was appre- 
hended at Des Moines, Iowa. 

Defendant pled guilty to an information drawn under 
section 28-736, R. R. S. 1943, charging unlawfully break- 
ing custody and escape. After a presentence investiga- 
tion, he was sentenced to imprisonment in the Ne- 
braska Penal and Correctional Complex for a period of 
not less than 2 years nor more than 4 years. The penalty 
provided by section 28-736, R. R. S. 1943, is confinement 
in said complex for a period of not less than 1 year nor 
more than 10 years. Defendant in this appeal is attack- 
ing only the propriety of the sentence levied, contending 
that it is excessive under the circumstances. 
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This court has often said that where the punishment 
of an offense created by statute is left to the discretion 
of the district court, to be exercised within certain pre- 
scribed limits, a sentence imposed within such limits 
will not be disturbed where there is no abuse of such 
discretion. See Nicholson v. Sigler, 183 Neb. 24, 157 N. 
W. 2d 872. 

Defendant’s record, going back to 1963, involves dis- 
turbing the peace and disorderly conduct; violation of 
auto laws; open and gross lewdness; and lewd and 
lascivious behavior. 

Under the circumstances, we cannot say that the trial 
court abused its discretion in the imposition of the sen- 
tence herein. The judgment is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. WILLIE NEVELLS, JR., 
APPELLANT, 
173 N. W. 2d 395 
Filed January 9, 1970. No. 37326. 


Criminal Law: Probation and Parole: Evidence. Where the viola- 
tion of a probation order is established or admitted, in deter- 
mining whether or not to set aside the probationary order and 
to impose the penalty which it might have imposed before 
placing the defendant on probation, the trial court is not limited 
to a consideration of probative evidence of matters arising sub- 
sequent to the order of probation. 


Appeal from the district court for Douglas County: 
DonaLD BropKeEy, Judge. Affirmed. 


William Stillmock and Bennett G. Hornstein, for ap- 
pellant. 


Clarence A. H. Meyer, Attorney General, and James 
J. Duggan, for appellee. 


Heard before WuiTE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmityH, McCown, and Newton, JJ. 


Vou. 185] JANUARY TERM, 1970 59 
State v. Nevells 


Waite, C. J. 

The district court, on a plea of guilty to the violation 
of conditions of probation, revoked its previous order 
of probation, and on the original charge of grand lar- 
ceny, sentenced the defendant to imprisonment in the 
Nebraska Penal and Correctional Complex for a period 
of 5 years. On appeal we affirm the judgment of the 
district court. 

It appears indisputably in the record that the defendant 
pleaded nolo contendere to the original charge of grand 
larceny. At all stages of the proceedings recited herein 
the defendant was represented by counsel. Prior to 
pleading nolo contendere to the original charge of grand 
larceny, he was advised of the consequences of such a 
plea. At that time he was also advised of the various 
pleas he could make and what would be the effect of 
each. The defendant with counsel entered his plea of 
nolo contendere and the district court found him guilty 
of the charge of grand larceny based thereon and de- 
ferred sentencing. This occurred on May 17, 1967. On 
June 29, 1967, the district court entered an order, with- 
out pronouncing sentence, suspending further proceed- 
ings, and placing defendant on probation for 2 years. 
At this time the record reveals that he was given re- 
peated warnings and admonitions by the trial court and 
was told that if he did not live up to the conditions of 
probation, he would be brought back to court. The court 
advised him, “* * * and at that time (the court) can enter 
any sentence for this offense which he could on this date, 
regardless how long you have been on probation, and 
you may not get any credit for efforts made at all. I 
told you before that the penalty for the offense you are 
charged with, and pled guilty to, is from one to seven 
years in the Nebraska Penal and Correctional Complex.” 
On March 21, 1969, an information was filed charging 
the defendant with probation violation in that he vio- 
lated the laws of the State of Nebraska on November 
4, 1968. This is a specific charge of a violation of para- 
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graph No. 7 of the written order of probation. Subse- 
quently, on March 28, 1969, prior to taking the defend- 
ant’s plea on the charge of violation of probation, the 
district court refreshed the defendant’s memory relative 
to the effect of the consequences of a violation of proba- 
tion which had previously been given him. The defend- 
ant then entered a plea of guilty to violating the terms of 
his probation. The record reveals that he reaffirmed his 
guilt after admonitions by the court. The record also 
reveals that he talked the matter over with his attorney 
and thereafter again entered his voluntary plea of guilty 
to violation of the conditions of probation. The court 
thereupon sentenced him to a term of 5 years in the 
Nebraska Penal and Correctional Complex. 

It is somewhat difficult to understand the defendant’s 
contention. The gist of his argument seems to be that 
he was denied a hearing on the charge of violation of 
probation and that therefore it should be set aside. To 
support this contention he cites only cases which involve 
a plea of not guilty to the charge of violation of proba- 
tion. That he would be entitled to a hearing in this 
situation we are in full agreement, but that is not the 
issue involved in this case. The record reveals that he 
was represented by counsel at every stage of the pro- 
ceedings and that the district court, in an exhaustive 
and repetitive manner, did everything it could to advise 
him of all of his rights, the nature of the charge, and the 
consequences that could follow a plea of guilty or nolo 
contendere and a violation of the terms of his probation. 
The defendant seems to contend that the information 
did not contain enough details or a specific charge 
against him. The defendant is confusing the require- 
ments of the original information, to which he pleaded 
guilty, with the requirements of his order of probation 
and the complaint of that order. His complaint for vio- 
lation of probation contained a specific charge of a 
violation of paragraph No. 7 of that order which re- 
quired him to be law abiding and not to violate any 
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laws of the State of Nebraska. The issue before the 
court was whether he violated his probation and not 
whether he had committed the original offense of grand 
larceny. 
_ Bearing on the question here is the case of Young 
v. State, 155 Neb. 261, 51 N. W. 2d 326, where this court 
had before it a case of violation of probation. The de- 
fendant, Young, stood mute and a plea denying the 
charge was entered for him. The court held a hearing 
and he was found guilty of violation of his probation. 
This court said as follows: “Accordingly we hold that 
where the violation of a probation order is established 
or admitted, in determining whether or not to set aside 
the probationary order and to impose the penalty which 
it might have imposed before placing the defendant on 
probation, the trial court is not limited to a considera- 
tion of probative evidence of matters arising subse- 
quent to the order of probation.” (Emphasis supplied.) 
A case almost directly in point is the case of People ex 
rel. Ambrose v. Combs, 33 Misc. 2d 360, 224 N. Y. S. 
2d 874. In that case on being arraigned for violating his 
probation, the accused pleaded guilty. He was then 
sentenced. Afterwards on habeas corpus proceedings, 
he alleged that the information charging him with a 
probation violation was insufficient and that he was 
therefore denied a hearing or right to be heard. The 
court dismissed the writ substantially on the grounds 
and rationale that we have discussed herein. 

The judgment and sentence of the district court are 
correct and are affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. LEONARD LEO FRANKLIN, 
APPELLANT. 
173 N. W. 2d 393 


Filed January 9, 1970. No. 37342. 


1. Criminal Law: Trial. An in-court identification by a witness to 
whom the accused was exhibited before trial in the absence of 
defense counsel may be admissible if an independent origin of 
the identification is established. 

2. Witnesses: Trial. The scope of cross-examination of a witness 
rests largely in the discretion of the trial court, and its ruling 
will be upheld unless an abuse of discretion is shown. 


Appeal from the district court for Douglas County: 
Rupo.tpH TEsAR, Judge. Affirmed. 


A. Q. Wolf and Lynn R. Carey, Jr., for appellant. 


Clarence A. H. Meyer, Attorney General, and Bernard 
L. Packett, for appellee. 


Heard before WuITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and NEwrTon, JJ. 


BosLAuGuH, J. 

The defendant was convicted of robbery and sen- 
tenced to 4 to 6 years imprisonment. His motion for 
new trial was overruled and he has appealed. 

The complaining witness, Dallas Petersen, testified 
that he met Josephine Parker at Fifteenth and Cass 
Streets in Omaha, Nebraska, at about 10 p.m., on Janu- 
ary 3, 1969, and invited her to go riding with him in 
his automobile. Petersen drove around for awhile and 
then stopped and bought two six-packs of beer. 

At the request of Parker, Petersen drove to Twenty- 
fifth and Patrick Streets. Petersen, Parker, and an In- 
dian male identified as William Phillips, then entered 
an apartment house at 2434 Patrick Street and went to 
the second floor. The defendant followed them into the 
building and the robbery took place in the hallway on 
the second floor of the apartment house. 

Petersen had left part of his money in the automobile, 
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so Phillips and the defendant took Petersen out to the 
automobile to get the rest of his money. After they had 
located the rest of the money, the defendant struck 
Petersen in the face and he and Phillips left. 

After Petersen had reported the robbery he was taken 
to the police station and shown about 200 photographs. 
He also appeared at two lineups at the police station and 
identified the parties who had robbed him. 

At the trial Petersen positively identified the defend- 
ant as the man who had robbed him. The defendant 
contends that this identification of the defendant by 
Petersen should have been excluded because the de- 
fendant did not have the assistance of counsel at the 
lineups. See United States v. Wade, 388 U. S. 218, 87 
S. Ct. 1926, 18 L. Ed. 2d 1149. 

Petersen testified that his identification of the de- 
fendant at the trial was based upon his independent 
recollection of seeing the defendant at the time of the 
robbery. The identification had an origin independent 
of the lineups and was admissible. See, State v. Cannito, 
183 Neb. 575, 162 N. W. 2d 260; State v. Beasley, 183 Neb. 
681, 163 N. W. 2d 783. Although the hallway in the 
apartment house was dimly lighted, Petersen had a good 
view of the defendant while the defendant and Phillips 
were locating the money that Petersen had left in his 
automobile. 

During the cross-examination of Phillips, who testi- 
fied for the defendant, the State was allowed to inquire 
as to whether the defendant and Phillips had been in 
jail at the same time and whether Phillips had seen and 
talked to the defendant in jail. Phillips volunteered that 
he had been in jail during the summer of 1968. The de- 
fendant contends that the evidence as to the defendant 
having been in jail should have been excluded because 
it tended to show that the defendant had committed an- 
other crime before the robbery. 

The State cross-examined Phillips in regard to the 
extent of his acquaintance with the defendant before the 
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robbery. The evidence in question had some relevance 
to that issue. The scope of the cross-examination of a 
witness rests largely in the discretion of the trial court. 
State v. Sukovaty, 178 Neb. 779, 185 N. W. 2d 467. 
We find no abuse of discretion here. 

At the request of his counsel, we have considered a 
statement filed by the defendant personally in this court 
and find it to be without merit. 

The judgment of the district court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. ENOCH ROBINSON, 
APPELLANT. 
173 N. W. 2d 443 


Filed January 9, 1970. No. 37348. 


1. Criminal Law: Evidence. The question of the admissibility of 
photographs of a gruesome nature rests largely in the discre- 
tion of the trial court. 


2. The test is whether the evidence is relevant 
and in determining relevancy, the court is to weigh and balance 
the probative value of the picture as against its possible preju- 
dicial effect. 

3. A photograph proved to be a true representa- 


tion of the person, place, or thing which it purports to represent 
is ordinarily proper evidence of anything of which it is compe- 
tent and relevant for a witness to give a verbal description, 

4. Criminal Law: Homicide: Evidence. In a homicide case, photo- 
graphs of the victim, upon proper foundation, may be received 
in evidence for purposes of identification, to show the condition 
of the body, the nature and extent of wounds or ilies and 
to establish malice or intent. 

5. Criminal Law: Constitutional Law. Safeguards ieaetibel by 
the United States Supreme Court decision of Miranda v. State of 
Arizona are applicable only in instances of “custodial interro- 
gation” which is questioning initiated’ by law enforcement offi- 
cers after a person has been taken into custody or, otherwise 
deprived of his freedom of action in any significant way. 


Appeal from the district court for ‘Thurston’ County: 
JosePH E. MarsuH, Judge. Affirmed. ~ 
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Mark J. Ryan, for appellant. 


Clarence A. H. Meyer, Attorney General, and Melvin 
K. Kammerlohr, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newton, JJ. 


NeEwrTon, J. 

The defendant Enoch Robinson appeals from his con- 
viction of murder in the first degree in the district court 
for Thurston County, Nebraska. In accordance with 
the finding of the jury, he was sentenced to imprison- 
ment for life. We affirm the judgment and sentence of 
the trial court. 

The defendant, the deceased, and several of the wit- 
nesses are Omaha Indians. All of the Indians involved 
were residents of or staying temporarily in the vicinity 
of Macy, Thurston County, Nebraska. They were drink- 
ing, primarily beer, throughout the afternoon and even- 
ing of Sunday, January 12, 1969. The deceased Norman 
Grant was a physically strong man, about 5 feet 9 inches 
in height, weighing in excess of 200 pounds, and 32 
years of age, but his left arm had been amputated above 
the elbow. His party ran out of beer and several of 
them drove to Homer, Nebraska, to replenish their sup- 
ply. As Norman Grant entered a Homer tavern about 
4 or 4:30 p.m., he was accosted by the defendant who 
had a knife in his sleeve and placed it against Norman’s 
neck informing Norman that: ‘“* * * he had a knife to 
his neck.” Norman knocked the defendant’s arm up 
and then knocked him down. Defendant was ejected. 
A short time later Norman Grant’s brother Donald 
was assaulted by defendant outside the tavern. In the 
struggle, defendant dropped the knife which was picked 
up by another member of the party and left with the 
bartender. 

Later that night, at approximately 1 a.m. on January 
13, 1969, Norman Grant and another brother Mathew 
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Grant left the home of friends in Macy and walked 
toward their own home in that village. They were 
overtaken by the defendant and a sister of the defend- 
ant. Defendant asked them: ‘“* * * if we wanted to 
settle it now.” He had an object in his hand and swung 
at Mathew Grant who backed away. He then went 
after Norman who kept backing away for a considerable 
distance but was steadily pursued by defendant. In the 
meantime, defendant’s sister struck Mathew with a 
club of some nature, inflicting a cut on his scalp. Mathew 
ran away but returned when defendant and his sister 
left the scene. He found Norman injured and bleeding; 
and helped him walk to the house of an acquaintance 
who was aroused and conveyed them to the hospital 
at Winnebago, Nebraska. There a nurse examined Nor- 
man, found he was dead, and called a doctor who verified 
that fact. The doctor also sutured Mathew’s scalp 
wound. 

The county sheriff was called. After viewing the body 
and talking with the doctor and Mathew Grant, he met 
an investigating officer of the Nebraska State Patrol at 
the hospital and they proceeded to Macy. On arriving 
at Macy about 4 a.m., they checked the scene of the 
crime and found numerous blood stains in the snow and 
a bloodstained knife blade broken in three parts. 

On the afternoon of January 13, 1969, defendant went 
to the home of a teacher in a local churchschool and 
asked to use the phone saying: ‘“My name is Enoch 
Robinson and I want to turn myself in, I want to call 
the police.” The teacher then called for the sheriff. De- 
fendant remained there until the arrival of the sheriff. 
While waiting, defendant was asked by the teacher what 
had happened. Defendant said: ‘“* * * he had been in 
a fight, he guessed he had used a knife * * *.” 

Defendant testified in his own behalf. He indicated 
he was drunk and his memory very hazy about events 
occurring on January 12 and 13, 1969, but denied having 
injured Norman Grant. 
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An autopsy was performed on the body of Norman 
Grant. The examining physician found lacerations on 
the right ear and cheekbone, the chin, and below the 
left eye. He also found stab wounds below the sternal 
notch, below the breastbone, and on the left side of the 
neck above the clavicle. The neck wound which was 
3 inches in depth appears in photographs to have been 
at least 1 inch in length. He indicated the wounds 
were made with a pointed, narrow instrument such as 
a screwdriver or sharp paring knife. He also found that 
the left carotid artery and the left jugular vein had been 
severed as a result of the wound in the neck. Death 
was caused by bleeding from the neck wound. 

Two colored photographs of the blood covered face, 
head, and torso of deceased and one full length photo- 
graph were received without objection. One full length 
colored picture taken after the body had been washed 
was also admitted without objection. Defendant ob- 
jected strenuously to the admission of a colored photo- 
graph taken during the course of the autopsy. Part of 
the flesh over the left chest, shoulder, and neck had 
been folded back and a forceps inserted through the 
wound in the neck to show its size and location. The 
picture was admitted as exhibit 13. 

Defendant assigns the admission of exhibit 13 as preju- 
dicial error. The question of the admissibility of photo- 
graphs in evidence rests largely in the discretion of the 
trial court. See 23 C. J. S., Criminal Law, § 852 (1), 
p. 345. A photograph proved to be a true representa- 
tion of the person, place, or thing which it purports to 
represent is ordinarily proper evidence of anything of 
which it is competent and relevant for a witness to give 
a verbal description. Davis v. State, 171 Neb. 333, 106 
N. W. 2d 490. For many years the courts of this country 
have held that evidence of a gruesome nature and which 
may tend to inflame the passions of jurors should be 
excluded unless it has some probative value which out- 
weighs its possible prejudicial effect. See State v. Morris, 
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245 La. 175, 157 So. 2d 728. Such evidence is generally 
admitted for purposes of identification to show the con- 
dition of a body and to indicate the nature and extent 
of wounds or injuries. See Reizenstein v. State, 165 Neb. 
865, 87 N. W. 2d 560. It is also admitted to establish 
malice and intent. See State v. Blackwell, 184 Neb. 
121, 165 N. W. 2d 730. 

In the present instance, the photograph was offered to 
show the size and location of the neck wound which was 
in the nature of a slit, about 1 inch in length. In view 
of the doctor’s testimony that the wounds were made 
by “a pointed narrow instrument such as maybe a screw- 
driver, maybe a sharp paring knife,” this evidence ap- 
pears to be pertinent and particularly so when the 
broken and bloodstained knife found at the scene of 
the crime has a blade at least 1 inch wide and about 
7 inches long. It is definitely not a screwdriver or what 
is commonly referred to as a paring knife, but it ob- 
viously is the weapon used and of a type which could 
inflict a wound such as the one that resulted in death. 
The picture served to indicate the nature and extent of 
the wound. 

In People v. Harrison, 59 Cal. 2d 622, 30 Cal. Rptr. 
841, 381 P. 2d 665, the court stated: “The test is whether 
the evidence is relevant, and in determining the rel- 
evancy the trial court is to weigh and balance the pro- 
bative value of the pictures as against their possible 
prejudicial effect.” In another case, People v. Brommel, 
56 Cal. 2d 629, 15 Cal. Rptr. 909, 364 P. 2d 845, in- 
volving photographs taken during an autopsy, the photo- 
graphs were found to be relevant and admissible. Photo- 
graphs of this nature were also found acceptable in 
People v. Arguello, 65 Cal. 2d 768, 56 Cal. Rptr. 274, 
423 P. 2d 202. See, also, State v. Hanna, 150 Conn. 
457, 191 A. 2d 124; State v. Bucanis, 26 N. J. 45, 138 
A. 2d 739, 73 A. L. R. 2d 760. 

The State has the burden of going forward with the 
evidence. It cannot anticipate the nature of the defense 
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which will be subsequently advanced by the defendant 
and which it will be required to meet. It must prove 
all elements of the crime charged beyond a reasonable 
doubt and also combat all possible defenses. Under 
such circumstances, evidence is frequently advanced 
which appears unnecessary after the trial has been con- 
cluded. Nevertheless, if such evidence were to be omitted, 
it could well leave an opening for a successful defense 
on the part of a defendant. This is true in most crim- 
inal prosecutions and this case was not an exception. 

There is reason to doubt the inflammatory effect of 
such a picture. It is understandable that a picture of a 
body horribly mutilated or dismembered might well in- 
fluence a jury against a person accused of such mutila- 
tion. Yet, such pictures are often properly received in 
evidence. In the present age when crime is rampant, 
when we are at war, and when the news media often 
describes and supplies pictorial evidence of the violent 
results, those members of the public who serve as jurors 
are not likely to be greatly influenced by such evidence. 
In the present instance, it was clearly understood by the 
jury that the violence done to the body during the 
autopsy was the work of the physician and not of the 
defendant. 

The evidence adduced in this case clearly establishes 
murder in the first degree resulting from the per- 
sistently aggressive acts of defendant. The only ex- 
tenuating circumstance was the possible drunken con- 
dition of defendant at the time. The jury, rather than 
recommending a death sentence, found defendant should 
be imprisoned for life. This was not the act of jurors 
whose passions and prejudices had been aroused. On 
the contrary, the jury treated the defendant as leniently 
as the law permits. 

We do not find that there was an abuse of discretion. 
requiring a reversal of the judgment in this case. Never- 
theless, it is, under prevailing rules, a borderline case, 
and our trial courts should be ever vigilant and guarded. 
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in dealing with such evidence. Except in cases of ab- 
solute necessity, prosecuting attorneys should avoid the 
use of doubtful evidence of this character. 

Exception is taken to the admission in evidence of 
the knife with which defendant earlier in the day threat- 
ened Norman Grant. The knife and the incidents oc- 
curring at the time mentioned were pertinent. They 
demonstrated the malice and ill will of the defendant 
toward Norman Grant and the motive for the final as- 
sault. Defendant also excepts to the reception in evi- 
dence of the bloodstained clothes worn by the de- 
ceased. They perhaps had little evidentiary value, but 
it is difficult to see how defendant could have been preju- 
diced by their reception, especially so in view of the 
pictures of the body coated with blood which were in- 
troduced without objection. These contentions are with- 
out merit. 

Defendant challenges the sufficiency of the evidence. 
The outline of the evidence given above belies the valid- 
ity of this complaint. 

Defendant asserts that the admission alleged to have 
been made by defendant to the schoolteacher when 
“turning himself in” was not admissible because defend- 
ant had not been warned of his constitutional rights. 
The teacher had no connection with law enforcement 
officers but was acting solely as a private citizen. Fur- 
thermore, defendant was not then in custody. Under 
the circumstances, such warning was not required. See, 
State v. O’Kelly, 181 Neb. 618, 150 N. W. 2d 117. See, 
also, Evans v. United States, 377 F. 2d 535 (5th Cir., 
1967), wherein it is stated: “The Miranda safeguards 
are applicable only in instances of ‘custodial interroga- 
tion’ which the Court defines as: ‘* * * questioning 
initiated by law enforcement officers after a person has 
been taken into custody or otherwise deprived of his 
freedom of action in any significant way.’ ” 

Several other assignments of error are set out in de- 
fendant’s brief. Although not argued, they have been 
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considered and are found to be without merit. 
The judgment of the district court is affirmed. 
AFFIRMED. 


EvELYN Lock, APPELLANT, Vv. PACKARD FLYING SERVICE, 
INC., A CORPORATION, APPELLEE. 
173 N. W. 2d 516 


Filed January 16, 1970. No. 37218. 


1. Negligence. Foresight, not retrospect, is the standard of neg- 
ligence. An act which prudent men, exercising reasonable care 
under the circumstances, would not foresee or anticipate might 
endanger or injure another is not negligent. 

The causal connection is broken if between the de- 
fendant’s negligent act and the plaintiff’s injury there has 
intervened the negligence of a third person who had full con- 
trol of the situation and whose negligence was such as the de- 
fendant was not bound to anticipate and could not be said to 
have contemplated, which later negligence resulted directly in 
the injury to the plaintiff. 
An injury that could not have been foreseen or rea- 
sonably anticipated as the probable result of the negligence 
is not actionable, nor is an injury that is not the natural con- 
sequence of the negligence complained of, and would not have 
resulted from it, but for the interposition of some new, inde- 
pendent cause that could not have been anticipated. 


Appeal from the district court for Chase County: 
VictoR WESTERMARK, Judge. Affirmed. 


Cobb, Swartz & Wieland, for appellant. 


Luebs, Tracy & Huebner, Vincent L. Dowding, and 
James A. Beltzer, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newron, JJ. 


NEwTON, J. 
Plaintiff seeks to recover for personal injuries received 
in an airplane accident. Defendant operated a repair 
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service at the city of Imperial, Nebraska, municipal air- 
port. Plaintiff’s husband, with three other persons, 
constituted the Chase County Flying Club which owned 
the airplane involved in the accident. One member of 
the club damaged the rudder of the plane and arranged 
' for defendant to repair the rudder. Defendant’s em- 
ployees removed the rudder for the purpose of repairing 
it. The plane was left in its hangar with the ignition 
key left in the plane and no warning given of the re- 
moval of the rudder. Plaintiff’s husband failed to 
note the absence of the rudder, took off with plaintiff 
as a guest passenger, crashed, and plaintiff was injured. 
The case was submitted to a jury which found for de- 
fendant and judgment was entered accordingly. We af- 
firm the judgment of the trial court. 

The rudder is essential as a vertical stabilizer and a 
plane without a rudder is not airworthy. The rudder, 
together with the elevator, the flaps, and the ailerons, 
constituted the control surfaces on the airplane. All 
are connected by cables to controls in the pilot’s com- 
partment and are fastened to the plane by means of 
hinges, bolts, nuts, and cotter pins. In the present in- 
stance, the rudder varied in width from 1 foot 8 inches 
to 2 feet and was 414 feet high. The control cables were 
loosely hooked together when disconnected from the 
rudder and were open to inspection. The rudder controls 
were also attached to the front wheel to facilitate turn- 
ing when taxiing on the ground and the fact the plane 
could be turned while taxiing did not indicate the rud- 
der was present or functioning. 

' Applicable Federal Aviation Regulations forbid the 
operation of aircraft not in an airworthy condition and 
hold the pilot responsible for determining if a plane was 
safe to fly. The regulations also make the pilot pri- 
marily responsible for maintaining the aircraft in an 
airworthy condition. In complying with these regula- 
tions, it is necessary and customary for a pilot to make 
a preflight inspection of the plane. This includes check- 
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ing the engine oil, draining accumulated moisture from 
the gas tanks, and checking all control surfaces together 
with their connecting cables, hinges, and fastenings to 
ascertain that they are in safe operating condition. 

Plaintiff has assigned several grounds of alleged error. 
We find it unnecessary to consider these assignments. 
Her right to recover is dependent upon two fundamental 
propositions. First, was the defendant guilty of negli- 
gence in failing to give warning of the removal of the 
rudder? Second, was the removal of the rudder and the 
failure to give warning of its removal a proximate cause 
of the accident and of plaintiff’s injury? We resolve 
both questions in favor of the defendant. Under such 
circumstances, any error assigned by plaintiff is neces- 
sarily harmless and not prejudicial. 

The aircraft in which the plaintiff was injured was 
the property of her husband and three other persons. 
Under existing regulations, no one except a licensed 
pilot is authorized to fly a plane. Licensed pilots, such 
as plaintiff’s husband, are charged with making preflight 
inspections and ascertaining that the plane is airworthy 
before they take off. All experienced airmen, including 
mechanics and repairmen, are familiar with these re- 
quirements. Defendant could not reasonably be ex- 
pected to anticipate that the plane would be flown by 
cther than experienced and licensed pilots. Neither 
could defendant, or any prudent person under similar 
circumstances, be reasonably expected to anticipate that 
a duly qualified pilot would neglect to make a reasonable 
preflight inspection or fail to notice such an open and 
obvious defect as a missing rudder. If there was no 
reasonable apprehension of danger, there was no duty 
to warn of the removal of the rudder. In Kolar v. Divis, 
179 Neb. 756, 140 N. W. 2d 658, it is stated: ‘“Fore- 
sight, not retrospect, is the standard of diligence. It is 
nearly always easy, after an accident has happened, to 
see how it could have been avoided. But negligence is 
not a matter to be judged after the occurrence. It is 
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always a question of what reasonably prudent men under 
the same circumstances would or should, in the exercise 
of reasonable care, have anticipated.” In Schild v. 
Schild, 176 Neb. 282, 125 N. W. 2d 900, it is stated: 
“ “There is negligence only where no care is exercised 
to avert a risk to others which reasonably should be ap- 
prehended.’” See, also, Shupe v. County of Antelope, 
157 Neb. 374, 59 N. W. 2d 710; Anderson v. Mosher, 169 
Neb. 134, 98 N. W. 2d 703, 81 A. L. R. 2d 956; Clouse v. 
County of Dawson, 161 Neb. 544 74 N. W. 2d 67, 55 A. 
L. R. 2d 991. 

The evidence discloses that the pilot of the plane was 
clearly negligent in failing to ascertain that it was air- 
worthy and in flying a craft that was obviously disabled. 
This is not a case of a concealed or hidden defect or of 
one which the pilot might reasonably have been ex- 
pected not to discover. The negligence of the pilot oc- 
curred subsequent to the removal of the rudder by de- 
fendant. Defendant’s removal of the rudder and fail- 
ure to give warning of the consequent disabling of the 
aircraft was not the proximate cause of the accident. 
“Two acts of independent source are not concurrent in 
causing an injury if one of them merely furnishes a con- 
dition by which such injury is made possible, and later 
such injury occurs through the efficient, self-acting, and 
independent operation of the other.” Johnson v. Metro- 
politan Utilities Dist., 176 Neb. 276, 125 N. W. 2d 708. 
“Ordinarily, where the negligence of one party is merely 
passive and potential causing only a condition while 
that of the other is the moving and effective cause of the 
accident, the latter is the proximate cause.” Jarosh v. 
Van Meter, 171 Neb. 61, 105 N. W. 2d 531, 82 A. L. R. 
2d 714. ‘Where a second actor has or should have be- 
come aware of the existence of a potential danger cre- 
ated by the negligence of an original tort-feasor, and 
thereafter, by an independent act of negligence, brings 
about an accident, the first tort-feasor is relieved of 
liability, because the condition created by him was 
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merely a circumstance of the accident and not its proxi- 
mate cause.” 65 C. J. S., Negligence, § 111 (2), p. 1210. 
See, also, Jarosh v. Van Meter, supra. “ “The causal con- 
nection is broken if between the defendant’s negligent 
act and the plaintiff’s injury there has intervened the 
negligence of a third person who had full control of the 
situation and whose negligence was such as the defend- 
ant was not bound to anticipate and could not be said to 
have contemplated, which later negligence resulted di- 
rectly in the injury to the plaintiff.” Shupe v. County 
of Antelope, supra. ‘“‘An injury that could not have 
been foreseen or reasonably anticipated as the probable 
result of the negligence is not actionable, nor is an in- 
jury that is not the natural consequence of the negligence 
complained of, and would not have resulted from it, but 
for the interposition of some new, independent cause 
that could not have been anticipated.” Kroeger v. 
Safranek, 161 Neb. 182, 72 N. W. 2d 831. 

Defendant did nothing that in and by itself could have 
resulted in plaintiff’s injuries. The plane could only be 
used by licensed, experienced pilots familiar with the 
plane and the dangers of flying a plane that was not 
airworthy. Such a pilot is aware of the necessity of a 
rudder on the aircraft and that without it it would not 
be airworthy or manageable. He is charged at all times 
with making a preflight inspection of the aircraft with 
a view to determining its safety and airworthiness. The 
absence of the rudder was an obvious, not a concealed, 
defect which any reasonable examination by the pilot 
would have disclosed. Under such circumstances, de- 
fendant could not be required to anticipate injury from 
the absence of the rudder. It had no reason to antici- 
pate the grossly negligent acts of the pilot. In accord- 
ance with the foregoing rules, it is apparent that the 
intervening acts of negligence on the part of the pilot 
were of such nature as to relieve defendant of any pos- 
sible liability and constituted the sole proximate cause 
of the accident. 
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The judgment of the district court is affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. RICHARD JAMES LEARY, 
APPELLANT. 
173 N. W. 2d 520 


Filed January 16, 1970. No. 37271. 


1. Criminal Law: Evidence: Trial. The credibility of witnesses 
and the weight of the evidence are for the jury to determine in 
a criminal case, and the verdict of the jury may not be dis- 
turbed by this court unless it is clearly wrong. 

Evidence is sufficient to sustain a 

verdict of guilty in a criminal prosecution only when the jury 

could properly find guilt beyond a reasonable doubt. 


Appeal from the district court for Douglas County: 
JoHNn E. Murpny, Judge. Affirmed. 


A. Q. Wolf and Thomas D. Carey, for appellant. 


Clarence A. H. Meyer, Attorney General, and Harold 
Mosher, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newton, JJ. 
SPENCER, J. 


Defendant was convicted under an information charg- 
ing robbery, and was sentenced to the Nebraska Penal 
and Correctional Complex. He has perfected an appeal 
to this court, attacking the sufficiency of the evidence 
to sustain a conviction. 

At approximately 6 p.m., October 16, 1968, Simon 
Green and his wife were at their place of business, a 
grocery store, when two unmasked men walked in and 
one of them announced, “This is a stickup.”’ One of the 
two men carried a sawed-off shotgun, the other a chrome- 
plated revolver. They ordered the Greens to lie down 
in the aisle. Mr. Green lay down on his stomach, but 
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Mrs. Green, who had arthritis, could not bend her knees. 
She was helped to a chair by the man with the sawed- 
off shotgun, who was identified as the defendant. De- 
fendant tied her legs to the chair and also tied her hands. 
The two men rifled the cash register, and later searched 
Mr. Green. His hands were then tied with tape. 

Jerry Manzer, a 17-year-old youth, was also in the 
store at the time and was made to lie down in the aisle. 
During the course of the robbery, Robert Combs, a 15- 
year-old youth, entered the store and was also directed 
to lie down in the aisle. 

All of the witnesses identified the defendant and one 
Mathis as the participants. Separate informations had 
been filed against them, but the two cases were consoli- 
dated for trial. They were represented by different at- 
torneys. The defendant herein was convicted, and 
Mathis was acquitted. 

The sole complaint of the defendant is that Mathis was 
found innocent and he was convicted on substantially 
identical evidence. He argues that if the identification 
of Mathis is corroded by his alibi, how can the same wit- 
nesses be reliable against him? 

The identification of the defendant by all four wit- 
nesses was positive as the man who carried the sawed- 
off shotgun. The identification of Mathis was equally 
positive by three of the witnesses, but rather uncertain 
on the part of Mrs. Green who was tied in the chair 
and should have had the best opportunity to observe the 
participants. Mathis produced strong alibi evidence, 
consisting of the testimony of his employer supported 
by a timecard indicating that at the time of the robbery 
he was employed several miles from the site of the 
robbery. If the jury believed this evidence it could 
find Mathis was not a participant, or that the evidence 
was not sufficient to find him guilty beyond a reason- 
able doubt. 

The credibility of witnesses and the weight of the 
evidence are for the jury to determine in a criminal 
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case, and the verdict of the jury may not be disturbed 
by this court unless it is clearly wrong. State v. Knecht, 
181 Neb. 149, 147 N. W. 2d 167. 

Evidence is sufficient to sustain a verdict of guilty in 
a criminal prosecution only when the jury could prop- 
erly find guilt beyond a reasonable doubt. State v. 
Houp, 184 Neb. 206, 166 N. W. 2d 117. 

The defendant was unable to establish his whereabouts 
at the time of the robbery. The evidence against him 
was sufficient if believed by the jury to find him guilty 
of the crime charged beyond a reasonable doubt. The 
only point urged by the defendant is that his alleged ac- 
complice was found innocent, but even defendant ad- 
mits that Mathis had a very strong alibi, whereas he 
could not produce evidence of his presence elsewhere. 
The fact that Mathis was found innocent has no bearing 
herein. The judgment and sentence of the trial court 
are affirmed. 

AFFIRMED. 


JEAN JOHNSON, BY HER NEXT FRIEND AND FATHER, WILLIAM 
JOHNSON, APPELLANT, V. BERNARD J. RIECKEN, ADMINISTRA- 
TOR OF THE ESTATE oF HaroitD A. RIECKEN, DECEASED, 
APPELLEE, 

173 N. W. 2d 511 


Filed January 16, 1970. No. 37274. 


1. Automobiles: Words and Phrases: Statutes. The phrase “with- 
out giving compensation therefor’ (§ 39-740, R. R. S. 1943) 
indicates an intention not to limit compensation to persons 
specifically paying for transportation in cash or equivalent, 
or to require that it pass exclusively from the passenger to 
the driver. 

2. Automobiles. A person riding in a motor vehicle is a guest if 
his carriage confers only a benefit upon himself and no benefit 
upon the owner or operator except such as is incidental to 
hospitality, social relations, companionship, or the like, as 
a mere gratuity. 
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3. Automobiles: Evidence. If the evidence is undisputed, or such 
that minds of men could not reasonably arrive at any other con- 
clusion, the question of whether or not a person riding in a 
motor vehicle is a guest is one for decision by the court as a 
matter of law. 

4. Negligence: Evidence: Juries. When evidence with relation to 
negligence is such that minds may reasonably reach different 
conclusions therefrom with regard to its existence, the issue 
should be submitted to the jury for its determination. 

When the evidence is in conflict as to 
what negligence, if any, constituted the proximate cause of the 
injury, the determination of the proximate cause is for the jury. 

6. Pleadings: Evidence. As a general rule, pleadings containing 
an admission are admissible against the pleader in another 
action on behalf of a stranger to the former action. 

7. Pleadings: Evidence: Infants. Admissions made by a_ next 
friend or guardian ad litem in pleadings filed for an infant are 
not ordinarily admissible against the infant. 

8. Evidence: Trial. If a party desires to limit the purpose and 
application of evidence properly admitted, he must request such 
specific instruction. 


Appeal from the district court for Dodge County: 
Rosert L. Fiory, Judge. Affirmed. 


Sidner, Svoboda & Schilke, for appellant. 
Ray C. Simmons, for appellee. 


Heard before Wuits, C. J., CARTER, SPENCER, BOSLAUGH, 
Smitu, McCown, and Newron, JJ. 


NEwrTow, J. 

Plaintiff seeks to recover for personal injuries sus- 
tained in an automobile accident. The accident oc- 
curred on paved U.S. Highway No. 275, between Beemer 
and West Point, Nebraska, at about 8:30 am. on July 
18, 1967. It was a clear morning, with good visibility. 
Plaintiff was an occupant of an automobile operated 
in a westerly direction by defendant’s decedent, Harold 
Riecken. They intended to attend a horse show at 
Beemer, Nebraska, and were pulling a trailer contain- 
ing two horses. It was preceded by two vehicles also 
going west. Defendant’s decedent attempted to pass 
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the nearer vehicle and collided head-on with an auto- 
mobile operated in an easterly direction by Duane R. 
Beckman. At the time Harold Riecken pulled into the 
south lane to pass, the Beckman automobile was visible 
approximately 14 to 34 mile to the west. The collision 
occurred on the south edge of the paving. Duane R. 
Beckman, Harold Riecken, and one other were killed 
and plaintiff was very seriously injured. On trial to 
a jury, verdict and judgment were rendered for de- 
fendant. We affirm the judgment of the district court. 

The case was submitted on the theory that plaintiff 
was a guest in the Wiechman automobile. The jury 
was charged that it must find Harold Riecken guilty of 
gross negligence before it could return a verdict for 
plaintiff. In her petition, plaintiff alleged that: “Jean 
Johnson paid for the transportation of her horse and 
herself.” The court determined that the evidence on 
this point was insufficient to justify its submission to the 
jury. This action of the court is assigned as error. 

The primary evidence bearing upon this point is un- 
disputed. Harold Riecken, 18 years of age, was a 
younger brother of Herb Riecken who operated a horse 
stable and made a business of caring for horses owned 
by other people. The Wiechmans were customers of 
his and he kept and cared for the horses of Debra Wiech- 
man. Debra’s parents usually provided transportation 
for Debra when attending horse shows. On the occa- 
sion of the Beemer show, Debra’s father could not at- 
tend. Her mother agreed to take Debra to the show 
and pull a trailer belonging to Herb Riecken as a means 
of transporting Debra’s horse. Mrs. Wiechman had 
never driven with a trailer and was reluctant to do so. 
As a result, Debra prevailed upon Harold Riecken to 
drive the Wiechman car with the trailer. Herb Riecken 
had nothing to do with this arrangement, it being a 
voluntary decision on the part of Harold Riecken who 
had intended to attend the Beemer show in any event. 

Plaintiff and her parents were not patrons of the Rieck- 
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en stable. Jean Johnson’s horse was kept on the John- 
son farm and her parents habitually transported both 
Jean and her horse to horse shows in the Johnson truck. 
On this occasion, the Johnsons were not sure that they 
could follow this custom. Mr. Johnson asked Herb 
Riecken “* * * if he knew somebody else was going 
that would have an empty stall in their trailer * * *” and 
was told that Debra Wiechman was going and would 
probably have room for another horse in the trailer. 
The evening before the show, Jean made arrangements 
with Debra for transportation. In this regard Mr. John- 
son stated: ‘Well, I think that she visited with Debbie 
about both she and the horse probably the night be- 
fore or morning of the show. The night before, prob- 
ably.” There is no evidence of either Harold or Herb 
Riecken participating in this arrangement. Plaintiff 
made a direct approach to Debra Wiechman to secure 
transportation for herself and her horse. 

Debra Wiechman testified that the evening before 
the show, she prevailed upon Harold Riecken to drive. 
She stated: ‘Well, it was kind of late, because my mom 
couldn’t take us so he gave in and said he would take 
us.” She did not talk to Herb Riecken about it and 
there was no understanding that Harold Riecken was to 
be paid. She never had paid for transportation except 
sometimes paying for gasoline and, in this instance, her 
parents were providing the automobile. 

It is intimated that Harold Riecken was an employee 
of his brother Herb. This is not supported by the evi- 
dence. The undisputed evidence indicates that Harold 
liked to work with horses and when not otherwise oc- 
cupied often helped out around the Riecken stable. There 
was no understanding that he was to be paid for such 
services, but when he needed money, his brother Herb 
occasionally gave him some. Assuming that Harold did 
get paid for such services, the most that can be said 
is that he was a part-time employee. On this occasion, 
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as pointed out above, he was acting on his own account 
and clearly not as an employee. 

Jean Johnson’s father, after the departure of the 
Wiechman automobile, asked Herb Riecken what he 
owed and paid Herb $4. The evidence on this is con- 
flicting. Herb Riecken maintains the payment was for 
the use of the trailer and said he had told the girls 
there would be a charge for its use. Mr. Johnson under- 
stood that the payment was for the use of the trailer, 
the Wiechman automobile, and the services of the driver. 
Since the automobile did not belong to Herb Riecken, 
but was provided by Debra Wiechman’s parents, a fact 
known to Mr. Johnson, it would appear that his con- 
clusion was unfounded. In any event, assuming that 
Herb Riecken did accept pay for Harold Riecken’s serv- 
ices as a driver, he could not bind Harold by such ac- 
tion. As heretofore pointed out, Harold was a free 
agent in this transaction, not an employee, but a volun- 
teer and gratuitous operator of the Wiechman vehicle. 
Any action of Herb Riecken would be ineffective to 
change the established relationship existing between 
his brother and the occupants of the Wiechman auto- 
mobile. 

It is not contended that any agreement between the 
Johnsons and Harold Riecken was ever arrived at di- 
rectly. The existing relationship is dependent entirely 
on the understanding arrived at between Harold Riecken 
and the Wiechmans. 

The rules governing a situation of this kind arising 
under the motor vehicle guest statute, section 39-740, 
R. R. S. 1948, are found in Van Auker v. Steckley’s Hy- 
brid Seed Corn Co., 143 Neb. 24, 8 N. W. 2d 451. “The 
phrase ‘without giving compensation therefor’ indicates 
an intention not to limit compensation to persons specif- 
ically paying for transportation in cash or equivalent, 
or to require that it pass exclusively from the passenger 
to the driver. 

“A person riding in a motor vehicle is a guest if his 
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carriage confers only a benefit upon himself and no 
benefit upon the owner or operator except such as is 
incidental to hospitality, social relations, companionship, 
or the like, as a mere gratuity. However, if his carriage 
contributes such tangible and substantial benefits as 
to promote the mutual interests of both the passenger 
and the owner or operator, or is primarily for the at- 
tainment of some tangible and substantial objective or 
business purpose of the owner or operator, he is not a 
guest.” See, also, Hansen v. Lawrence, 149 Neb. 26, 30 
N. W. 2d 63; Snelling v. Pieper, 178 Neb. 818, 1385 N. W. 
2d 707. In what manner can it be inferred that the 
presence of Jean Johnson in the Wiechman automobile 
conferred any benefit upon Harold Riecken? His posi- 
tion would have been unchanged had she elected not 
to ride along. If the evidence is undisputed, or such 
that minds of men could not reasonably arrive at any 
other conclusion, the question of whether or not a person 
riding in a motor vehicle is a guest is one for decision by 
the court as a matter of law. See Paxton v. Nichols, 157 
Neb, 152, 59 N. W. 2d 184. 

In his answer, defendant alleged that the sole proxi- 
mate cause of the accident was the negligence of Duane 
R. Beckman in driving at an excessive rate of speed; 
failing to keep a proper lookout; failing to keep proper 
control of his automobile; and failing to stop, slow down, 
or turn onto the shoulder of the highway in time to avoid 
the collision. In view of this contention, the court 
charged that plaintiff must prove not only that Harold 
Riecken’s gross negligence was a proximate cause of 
the accident and that if it found that the proximate cause 
of the accident was the concurrent negligence of de- 
fendant’s decedent and Beckman, the verdict should 
be for plaintiff, but also that if it was found that the 
sole proximate cause was the negligence of Beckman, 
plaintiff could not recover. Plaintiff takes exception to 
the latter instruction. The instructions mentioned are 
standard instructions set forth in Nebraska Jury Instruc- 
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tions. It is plaintiff's contention that under the evidence 
in this case, the negligence, if any, of Beckman could 
not have been the sole proximate cause and was preju- 
dicial. Without recapitulating the evidence, suffice it 
to say it is clear that the situation warranted a submis- 
sion to the jury of the question of negligence on the 
part of both Beckman and defendant’s decedent. 

We have consistently held that: “When evidence with 
relation to negligence is * * * such that minds may rea- 
sonably reach different conclusions therefrom with re- 
gard to its existence, the issue should be submitted to 
the jury for its determination.” Welstead v. Ryan Con- 
struction Co., 160 Neb. 87, 69 N. W. 2d 308. “When the 
evidence is in conflict as to what negligence, if any, 
constituted the proximate cause of the injury, the deter- 
mination of the proximate cause is for the jury.” War- 
ren v. Bostock, 170 Neb. 203, 102 N. W. 2d 55. In any 
event, the plaintiff necessarily had the burden of prov- 
ing that a proximate cause of the accident was the gross 
negligence of defendant’s decedent. Such an instruction 
was required and properly negates a finding that the sole 
cause of the accident was the negligence of the third 
party. The instruction complained of did not increase 
plaintiffs burden of proof and it is difficult to ascertain 
how it could have prejudiced plaintiff. We find no er- 
ror in the submission of this instruction. 

Defendant offered in evidence excerpts from the orig- 
inal claim executed and filed by William Johnson as 
next friend of Jean Johnson against the estate of Duane 
R. Beckman, deceased. The portions offered contained 
charges of negligence against Beckman, allegations of 
fact pertaining to circumstances attendant upon the acci- 
dent, and an allegation that Beckman’s negligence was 
the sole proximate cause of the accident. They were 
admitted over objection. Plaintiff maintains this was 
prejudicial error. As a general rule, pleadings contain- 
ing an admission are admissible against the pleader in 
another action on behalf of a stranger to the former ac- 
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tion. See, Zimmerman v. Lindblad, 154 Neb. 453, 48 
N. W. 2d 415; Annotation, 63 A. L. R. 2d 417. An excep- 
tion to the rule is made in the case of infants. Admis- 
sions made by a next friend or guardian ad litem in 
pleadings filed for an infant are not ordinarily admis- 
sible. See, Annotation, 14 A. L. R. 87; 42 Am. Jur. 2d, 
Infants, § 184, p. 169, § 210, p. 187. It is therefore clear 
that admissions contained in pleadings filed in the 
Beckman case should not ordinarily have been admitted. 

In the present case, the father and next friend of 
Jean Johnson assigned to her his claim against defend- 
ant for medical and other expenses incurred in her be- 
half. This constituted the second cause of action in 
plaintiff's petition. The assignee of such a claim stands 
in the shoes of the assignor and accepts it subject to 
all available defenses. See Hansen v. E. L. Bruce Co., 
162 Neb. 759, 77 N. W. 2d 458. The pleading would have 
been admissible as against the father had he brought 
action on his claim. It can be no less admissible for 
this purpose when he assigns his claim to his minor 
daughter and she seeks to collect on it. Plaintiff would 
have been entitled to an instruction limiting the con- 
sideration of such evidence to the assigned claim, but 
no such instruction was requested. If a party desires 
to limit the purpose and application of evidence properly 
admitted, he must request such specific instruction. See, 
Berggren v. Hannan, O’Dell & Van Brunt, 116 Neb. 18, 
215 N. W. 556; Gable v. State, 176 Neb. 789, 127 N. W. 
2d 475. 

No error appearing, the judgment of the district court 
is affirmed. 

AFFIRMED. 
McCown and SPENCER, JJ., dissenting. 
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Larry URWIN, APPELLANT, V. JAMES R. DICKERSON, 
APPELLEE, 
173 N. W. 2d 874 


Filed January 16, 1970. No. 37370. 


1. Courts: Judgments. A district court has inherent power to 
vacate or modify its own judgment at any time during the term 
at which it was rendered. 

2. Courts: Judgments: Trial. Ordinarily, where a judgment has 
been entered by default and a prompt application is made at 
the same term to set it aside, with a tender of an answer dis- 
closing a meritorious defense, the court should, on reasonable 
terms, sustain the motion and permit the cause to be heard upon 
the merits. 

8. Courts: Judgments. An application to vacate a default judg- 
ment is a matter of discretion for the trial court. The burden 
of showing an abuse of discretion is upon the party adversely 
affected by the court’s order. 

i The facts and circumstances in each case, as 

shown by the record, determine whether there has been an 

abuse of discretion. 

5. Judgments. Ordinarily, opposing counsel should be notified be- 
fore a default is taken. 


Appeal from the district court for Douglas County: 
DoNnALD BropkeEy, Judge. Affirmed. 


Charles Ledwith, for appellant. 
No appearance for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newron, JJ. 


BosLauGu, J. 

This action was commenced in the municipal court to 
recover the cost of repairs to the plaintiff’s automobile 
which was damaged in an accident with the automobile 
of the defendant on January 3, 1969. The municipal 
court found for the defendant and the plaintiff appealed. 

The petition on appeal was filed in the district court 
on April 7, 1969. The defendant made no appearance 
in the district court and a default judgment in the amount 
of $117.40 was entered on May 13, 1969. 
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On May 22, 1969, the defendant moved to set aside the 
default judgment. On May 27, 1969, the district court 
set aside the judgment of May 13, 1969. The plain- 
tiff’s motion for new trial was overruled and he has 
appealed. 

_The default judgment was entered and set aside dur- 
ing the January 1969 term of the district court. A dis- 
trict court has inherent power to vacate or modify its 
own judgment at any time during the term at which it 
is rendered. Jones v. Nebraska Blue Cross Hospital Serv- 
ice Assn., 175 Neb. 101, 120 N. W. 2d 557; Barney v. Platte 
Valley Public Power & Irr. Dist., 147 Neb. 375, 23 N. 
W. 2d 335. 

Ordinarily, where a judgment has been entered by 
default and a prompt application is made at the same 
term to set it aside, with a tender of an answer disclos- 
ing a meritorious defense, the court should, on reason- 
able terms, sustain the motion and permit the cause to 
be heard upon the merits. Lacey v. Citizens Lumber & 
Supply Co., 124 Neb. 813, 248 N. W. 378. There was 
no answer tendered with the defendant’s motion in this 
case. The plaintiff contends that it was error for the 
district court to set aside the default judgment since 
no answer was tendered with the motion. 

The tender of an answer is required so that the istrict 
court may judge the sufficiency of the defense upon 
which the defendant is expected to rely in the event 
that the judgment is vacated. Anthony & Co. v. Kar- 
bach, 64 Neb. 509, 90 N. W. 243, 97 Am. S. R. 662. It is 
not an absolute requirement. See, Bigler v. Baker, 40 
Neb. 325, 58 N. W. 1026, 24 L. R. A. 255; Barney v. 
Platte Valley Public Power & Irr. Dist., supra. In this 
case the transcript of the proceedings in the municipal 
court was some indication that there was a meritorious 
defense to the action. 

On June 5, 1969, while the action was still pending 
in the district court upon the plaintiff’s motion for new 
trial, the defendant filed an answer which denied, gen- 
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erally, the allegations of negligence. This supplied the 
missing requirement so that after June 5, 1969, the plain- 
tiff could not claim that the defendant had not alleged 
a meritorious defense. 

The burden is upon the plaintiff to establish an abuse 
of discretion by the trial court. Commercial Sav. & 
Loan Assn. v. Holly Development, Inc., 182 Neb. 335, 
154 N. W. 2d 510. It has been said that the order of 
the district court must be “oppressive” or a “clear abuse 
of discretion” before this court will interfere, and that 
a stronger showing is required where the default has 
been set aside. Bigler v. Baker, supra; Orr v. Seaton, 
1 Neb, 105. 

The facts and circumstances in each case, as shown by 
the record, determine whether there has been an abuse 
of discretion. Morgan v. Weiner, 173 Neb. 715, 114 N. 
W. 2d 720. Unfortunately, there is no bill of exceptions 
in this case so we are not advised as to what took place 
at the time the defendant’s motion was heard. For the 
same reason the affidavit of the plaintiff’s attorney, filed 
in resistance to the motion, is not before us. 

It is the policy of our practice to afford a full oppor- 
tunity for making a defense, and for this purpose to give 
full relief against slight and technical omissions. On 
the other hand, it is the duty of the courts to prevent 
unnecessary delays in the prosecution of actions and to 
guard against dilatory and frivolous proceedings. In the 
absence of a showing to the contrary, it is presumed 
that the trial court acted with due regard to both of these 
principles. Lichtenberger v. Worm, 41 Neb. 856, 60 
N. W. 93. 

The default judgment in this case was entered on the 
day after answer day. The record does not show exces- 
sive delay or dilatory proceedings. 

The plaintiff argues that a party, such as the defend- 
ant who is not a lawyer and who represents himself, is 
subject to the same rules of procedure as a litigant who 
is represented by a lawyer. On the same basis, such a 
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party is entitled to the notice of an intention to take a 
default which is ordinarily required to be given to op- 
posing counsel. Lacey v. Citizens Lumber & Supply 
Co., supra. There is no suggestion in the record in this 
case that such notice was given to the defendant. 

We find no abuse of discretion. The order of the 
district court is affirmed. 

AFFIRMED. 


WiLL1aM M. Fotey, Jr., SPECIAL ADMINISTRATOR OF THE 
ESTATE OF JANE FOLEY, DECEASED, APPELLANT, V. BISHOP 
CLARKSON MEMORIAL HOSPITAL, APPELLEE. 

173 N. W. 2d 881 


Filed January 23, 1970. No. 37284. 


1. Hospitals: Torts: Negligence. The proper measure of the duty 
of a hospital to a patient is the exercise of that degree of care, 
skill, and diligence used by hospitals generally in the com- 
munity where the hospital is located or in similar communities. 


2. Proof of a violation of hospital stand- 
ards or regulations is not conclusive on the question of negli- 
gence, but is simply evidence of negligence. 

3. A hospital must guard, not only 


aeninat known physical and mental conditions of patients, but 
also against such conditions as it should have discovered by the 
exercise of reasonable care. 


Appeal from the district court for Douglas County: 
JOHN E. Murpuy, Judge. Reversed and remanded for a 
new trial. 


Daniel G. Dolan and Dennis T. Chapman of Lathrop 
& Albracht, for appellant. 


Charles F. Gotch of Cassem, Tierney, Adams & Hen- 
atsch, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
Smi1TH, McCown, and NEwrTon, JJ. 
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NEwTown, J. 

This action is brought by William M. Foley, Jr., spe- 
cial administrator of the estate of Jane Foley, deceased, 
to recover for her death. Jane Foley was delivered of 
a child in the defendant hospital and thereafter devel- 
oped a severe beta hemolytic streptococcus infection 
which caused her death approximately 31 hours after 
the birth of her child. At the conclusion of plaintiff's 
evidence, the trial court sustained defendant’s motion 
for a directed verdict and entered judgment for defend- 
ant. We reverse the judgment of the district court. 

Viewing the evidence from a standpoint most favor- 
able to plaintiff, the following facts appear. 

During her pregnancy, Jane Foley had consulted with 
and was under the care of a private physician. She en- 
tered the hospital at 5:20 a.m. on August 20, 1964, gave 
birth at 2:30 p.m. on that day, and died at 9:15 pm. 
the following day. She had been treated by her physi- 
cian for a sore throat during July and August 1964, and 
several days after her death, one of her children was. 
treated in the hospital for a “strep throat.” There is 
no evidence in the record that Mrs. Foley made com- 
plaint of a sore throat while in the hospital. One nurse 
testified that an intern was called who checked her 
chest, throat, and abdomen at about 7:30 p.m. on Au- 
gust 20. At that time she had told the nurse she had had a 
cold throughout her pregnancy and a severe sore throat 
2 weeks before. There were two interns in the hospital. 
The one thought by the nurse to have been called de- 
nied examining Mrs. Foley, but admitted he was called 
and the other said he had no recollection of Mrs. Foley 
or her case. 

The hospital rules require that a history and physical 
examination shall be written promptly on admission of a 
patient. with 24 hours considered as the limit of prompt- 
ness. One rule states: ‘All necessary admission infor- 
mation is collected with particular attention to possibility 
of infection. Suspicion of infection is reported to the 
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physician immediately.” No history was taken although 
Mrs. Foley was examined several times in regard to the 
progress of child labor. After delivery she complained 
of pain and discomfort and said she had had severe 
cramping after the birth of a previous child. Such symp- 
toms are not unusual in postpartum patients. 

Mrs. Foley’s normal blood pressure on admission was 
112 over 80. Normal pulse is 64, normal temperature, 
98.6 degrees, and normal respiration, 16 to 18 per minute. 
These elements are regarded as vital signs. Five hours 
after delivery, Mrs. Foley’s blood pressure was 110 over 
70, her pulse 126, her temperature 102.2, and her respira- 
tion 28. At this time the intern was sent for to check 
Mrs. Foley. The evidence of the nurse and the intern 
is conflicting as to whether he actually saw her and 
made such check. Aspirin was given to reduce the 
temperature which then dropped to normal, 12 hours 
after delivery. Codeine was given, and ice applied to 
the lower abdomen, to control pain. The codeine and ice 
were administered contrary to the orders of the attend- 
ing physician. The physician also ordered that a blood 
count be taken within 24 hours of admission. This was 
not taken until 32 hours after admission and after her 
condition had become critical. 

One of the hospital rules provides: “The patient must 
be observed closely by an experienced nurse. interne, 
or physician for uterine relaxation, hemorrhage, eleva- 
tion or drop in blood pressure or pulse, and other symp- 
toms of complications.” Another rule provides in part 
as follows: “The interne shall immediately examine a 
patient when he is notified of any unusual occurrence or 
change in the patient’s condition. He shall notify the 
attending physician of any significant change. This ap- 
plies to all antepartum, intrapartum, and postpartum 
patients. In the event that the attending physician is 
not immediately available to receive a report of a change 
in condition of a patient, the interne shall follow orders 
at present existing in the department. He shall notify 


92 NEBRASKA REPORTS [Vou. 185 
Foley v. Bishop Clarkson Memorial Hospital 


the attending physician, as soon as possible, of the oc- 
currence and what treatment the interne ordered for 
the patient.” The intern stated in his subsequent report 
that apparently Mrs. Foley “did quite well until ap- 
proximately seven-thirty p.m.” on her first day in 
the hospital. He apparently recognized that there was 
a change in her condition at that time yet he failed to 
call her attending physician. In this regard, one of the 
attending nurses testified that at that time, following 
postpartum, a temperature of 102 and a pulse of 126 
constituted an unusual occurrence, one not out of the 
ordinary, but one which good nursing practice would 
require notifying the attending physician. 

Plaintiff's medical expert attributes her death to the 
failure to obtain a history indicating she had a cold, the 
failure to do anything more than administer aspirin at 
7:30 pm. on August 20, 1964, wher her temperature, 
pulse, and respiration increased, failure to notify the 
attending physician, and the administering of codeine 
and ice. Had she received proper care at that time 
(7:30 p.m.), the infection could have been overcome 
with antibiotics. He concedes that antibiotics should 
not be administered until a diagnosis is made and that 
the several doctors present on the morning of August 
21 could not be criticized for failure to diagnose her 
condition until an exploratory operation was performed 
that afternoon. 

Evidence of the degree of care, skill, and diligence 
common to hospitals in the Omaha community consisted 
of the introduction of the rules of the defendant hospital 
and a statement by its administrator that they repre- 
sented the standard of care to be expected in the de- 
fendant hospital. Also, that such standard of care was 
“as good as the other standards of care’ in Omaha 
hospitals. 

A jury might reasonably infer that had Mrs. Foley’s 
condition been properly treated at 7:30 p.m. on August 
20, 1964, her infection could have been successfully com- 
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bated and her life saved. It might also reasonably infer 
that had a history been promptly taken on her admission 
to the hospital for the purposes contemplated by its rules, 
her cold and throat condition would have been discovered 
and the hospital personnel alerted to watch for possible 
complications of the nature she later developed. Quite 
possibly this would also have helped in diagnosing her 
condition, especially had it been apparent that she was 
subject to a “strep” throat condition. 

Plaintiff and defendant agree that the proper measure 
of the duty of a hospital to a patient is the exercise of 
that degree of care, skill, and diligence used by hospitals 
generally in the community where the hospital is lo- 
cated or in similar communities. Although there are 
some exceptional situations in which the rule has been 
held not to be applicable, it is the general rule followed 
in the great majority of jurisdictions. See, Garfield 
Memorial Hospital v. Marshall, 204 F. 2d 721, 37 A. L. 
R. 2d 1270; 40 Am. Jur. 2d, Hospitals and Asylums, § 26, 
p. 869; Restatement, Torts 2d, § 299A, p. 73. Standards 
and regulations fixed by the state Department of Health 
and by such organizations as the American Hospital As- 
sociation may well be pertinent on this issue, also, the 
standards, rules, and regulations of the defendant hos- 
pital and of other hospitals in the same or similar com- 
munities. Proof of a violation of such standards or regu- 
lations is not conclusive on the question of negligence, 
but is simply evidence of negligence. See Darling v. 
Charleston Community Memorial Hospital, 33 Tl. 2d 
326, 211 N. E. 2d 253, 14 A. L. R. 3d 860. 

In this case the evidence regarding standards of care 
prevailing in Omaha or similar communities consists 
primarily of the rules and regulations of the defendant 
hospital. This does not establish community standards 
which may be either more liberal or stricter than the 
standards set up by defendant. Although pertinent, 
such evidence standing alone is insufficient. In addition, 
plaintiff's medical expert testified that the practice of 
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obtaining histories was followed in all hospitals and one 
of defendant’s nurses testified that the condition of 
Mrs. Foley at 7:30 p.m. on her first day in the hospital 
was such that good nursing practice required notifica- 
tion of the attending physician. Although this evidence is 
of a minimal nature, we believe it is sufficient to require 
the question of standards to be submitted to the jury. 
In view of the failure to take a medical history of 
Mrs. Foley and of the failure to discover the infection 
until too late to combat it, other questions are presented. 
Had the history been taken and knowledge of the sore 
throat condition obtained, would the infection have been 
diagnosed in time to save her life? Plaintiff’s expert 
answers this in the affirmative. Is it the responsibility 
of the hospital to guard against only known conditions 
or also against conditions which it should reasonably 
be expected to discover? The general rule is that a 
patient is entitled to such reasonable care and attention 
as her known mental and physical condition may require. 
See 40 Am. Jur. 2d, Hospitals and Asylums, § 26, p. 869. 
Nebraska has heretofore subscribed to this rule. See 
Wetzel v. Omaha Maternity & General Hospital Assn., 
96 Neb. 636, 148 N. W. 582. Under such a rule, a simple 
denial of knowledge of a patient’s condition will fre- 
quently provide a good defense. It also promotes care- 
lessness as the less a hospital knows about a patient’s 
condition, the safer it is against charges of negligence. 
There is a minority rule which holds that a hospital 
must guard, not only against known physical and mental 
conditions of patients, but also against such conditions 
as it should have discovered by the exercise of reasonable 
care. See, Maki v. Murray Hospital, 91 Mont. 251, 7 P. 
2d 228; Vick v. Methodist Evangelical Hospital, Inc. (Ky. 
App.), 408 S. W. 2d 428; Quick v. Benedictine Sisters 
Hospital Assn., 257 Minn. 470, 102 N. W. 2d 36. The mi- 
nority rule is the rule generally followed in the law of 
negligence. The majority rule applied in hospital cases 
is an exception to the general law of negligence. In 
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Darling v. Charleston Community Memorial Hospital, 
supra, itis stated: ‘“‘‘* * * in negligence cases, the duty 
is always the same, to conform to the legal standard of 
reasonable conduct in the light of the apparent risk. 
What the defendant must do, or must not do, is a ques- 
tion of the standard of conduct required to satisfy the 
duty.’” See, also, Prosser on Torts (3d Ed.), § 53, p. 
331. Hospitals now employ medical students, interns, 
and resident physicians and surgeons. The evidence 
discloses that it is customary for these employees to 
take a medical history of patients on admission for the 
purpose of protecting the patient and guarding against 
complications. This means taking the history before 
surgery, delivery, or treatment, not afterwards when it 
may be too late. We adopt the minority rule and over- 
rule any prior conflicting Nebraska decisions. A jury 
question was presented. 

The judgment of the district court is reversed and the 
cause remanded for a new trial. 

REVERSED AND REMANDED FOR A NEW TRIAL. 


MartHa C. MartIN, APPELLANT, v. RICHMAN GoRDMAN 
No. 2, INC., APPELLEE. 
173 N. W. 2d 885 . 


Filed January 23, 1970. No. 37307. 


1. Trial: Instructions. A misstatement of issues tending to mis- 
lead the jury is erroneous. 

Errors in instructions not prejudicial to the 

complaining party are not a ground for reversal of a judgment 

otherwise correct. 


Appeal from the district court for Douglas County: 
Joun C. Burke, Judge. Affirmed. , 


Eisenstatt, Morrison, Higgins, Miller, Kinnamon & 
Morrison, for appellant. 
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John R. Douglas of Cassem, Tierney, Adams & Hen- 
atsch, for appellee. 


Heard before Wurtz, C. J., CARTER, SPENCER, BOSLAUGH, 
Smity, McCown, and Newron, JJ. 


SmiItH, J. 

Martha C. Martin, a shopper at the store of Richman 
Gordman No. 2, Inc., slipped and fell on a patch of ice 
in the parking lot. Jury verdict in her personal injury 
action went for Richman, and Martha has appealed. She 
contends that the jury instructions were erroneous in 
these respects: They omitted an issue raised by a negli- 
gence specification in Martha’s petition, and they in- 
cluded a false issue over Richman’s knowledge of the 
icy condition. 

Some years prior to the accident which happened at 
6:30 pm., January 12, 1968, Richman had engaged a 
contractor to attach a rainspout to the store building. 
The rainspout, as at least the assistant manager knew, 
emptied onto the parking lot. The patch of ice at the 
time of the accident lay in or near the course of the dis- 
charge while slush covered the parking lot. 

Jury instruction No. 1 stated: “Plaintiff further al- 
leges that . . . defendant maintained a drain pipe . . ., 
thereby creating an icy condition. . . . Plaintiff further 
alleges that the defendant was negligent—(A) In that 
the icy condition involved an unreasonable risk of harm 
to... plaintiff which the defendant knew of or in the 
exercise of reasonable care could have discovered.” 

Instruction No. 12 attached conditions to the duty of 
Richman. One condition was as follows: “A. There 
was a condition .. . involving an unreasonable risk of 
harm to Martha. .., which Richman .. . knew of, or in 
the exercise of reasonable care could have discovered; 

...’ If the jury found all conditions true, the instruc- 
tion continued, “. . . then Richman ... was under a 
duty to use reasonable care 1. To make its premises 
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safe for Martha ...; or 2. To give her adequate warning 
to enable her to avoid harm.” 

Instruction No. 13 pursued the subject of Richman’s 
knowledge: “The liability . . . is predicated on proof 

. . of its superior knowledge, actual or constructive, 
of dangers to which an invitee is subjected... ... 
Proof of knowledge, either actual or constructive, 
may not be predicated upon conjecture, surmise, or 
speculation.” 

Martha specifically alleged negligent failure of Rich- 
man to warn her. She contends that the trial court did 
not submit the issue. 

A misstatement of issues tending to mislead the jury 
is erroneous. Zimmerman v. Continental Cas. Co., 181 
Neb. 654, 150 N. W. 2d 268 (1967). The phrase “unrea- 
sonable risk of harm” in instruction No. 1 was broad 
enough to include the specification, and instruction No. 
12 treated duty to warn. There was no error. 

Martha’s argument concerning Richman’s knowledge 
of the icy condition runs along these lines: She had 
to persuade the jury on a false issue, instructions Nos. 
12 and 13 implying existence of evidence the other way. 

Errors in instructions not prejudicial to the com- 
plaining party are not a ground for reversal of a judg- 
ment otherwise correct. Hansen v. First Westside 
Bank, 182 Neb. 664, 156 N. W. 2d 790 (1968). Should 
the jury have found that Martha fell on ice formed 
by water from the rainspout, possibilities of nonpersua- 
sion concerning Richman’s knowledge of the condition 
would have been remote. The error was not prejudicial. 

The judgment is affirmed. 

AFFIRMED. 
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KATHLEEN M. BELIVEAU, APPELLEE, v. GUY WILLIAM 


GOODRICH ET AL., APPELLANTS. 
173 N. W. 2d 877 


Filed January 23, 1970. No. 37339. 


Judgments: Courts. <A district court has inherent power to 
vacate or modify its own judgment any time during the term 
in which it is rendered. 

Judgments: Pleading: Courts. Where a judgment has been en- 
tered by default and a prompt application has been made at the 
same term to set it aside, with the tender of an answer or 
other proof disclosing a meritorious defense, the court should 
on reasonable terms sustain the motion and permit the cause to 
be heard upon the merits. 

Judgments: Courts. In deciding whether or not there was an 
abuse of discretion in setting aside a default judgment, a much 
stronger showing is required to substantiate an abuse of dis- 
cretion when the judgment is vacated, than when it is not. 
Judgments: Mistake: Courts. Mere mistake or miscalculation 
of a party or his attorneys is not sufficient, in itself, to war- 
rant the refusal to set aside a default judgment, when there is 
a good defense pleaded or proved and no change of position or 
substantial prejudice will result from permitting a trial on the 
merits. 

Pleading: Courts. The tender of an answer is not an absolute 
requirement and independent proof may, in the discretion of 
the court, be permitted to resolve the question of the possible 
dilatory or frivolous nature of the defense. 

Trial: Evidence. Where the state of mind of a person at a par- 
ticular time is relevant to a material issue in a case, his decla- 
rations made at that time are admissible as proof on that issue, 
notwithstanding they were not made in the presence of the ad- 


verse party. 


Appeal from the district court for Douglas County: 
JAMEs P. O’BRIEN, Judge. Reversed and remanded with 


directions. 
Pilcher, Howard & Dustin, for appellants. 


Eisenstatt, Morrison, Higgins, Miller, Kinnamon & 
Morrison, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 


SmutH, McCown, and Newton, JJ. 
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WHITE, C. J. 

The district court, during the same term that it was 
entered, refused to set aside a default judgment in the 
sum of $25,000, this amount being the prayer of plain- 
tiff’s petition in a personal injury automobile accident 
suit. We reverse the judgment of the district court and 
remand the cause with directions that the default judg- 
ment be set aside and that the case be opened for further 
proceedings on the merits. 

The accident occurred on September 13, 1968. On 
December 9, 1968, plaintiff filed a petition in this action 
praying for $25,000 in damages as a result of the accident. 
Summons, the answer day of which was January 13, 1969, 
was served. On that date defendants had filed no an- 
swer to the plaintiff’s petition. The insurance carrier 
first contacted the plaintiffs attorney on March 5, 1969. 
Much of the factual dispute in this case centers around 
what took place in this conversation on March 5, 1969, 
and the second conversation between plaintiff’s attorney 
and the insurance carrier on March 19, 1969, the day 
before the default judgment was entered. On March 
20, 1969, plaintiff took a default judgment in the amount 
of the prayer of the plaintiff’s petition in the sum of 
$25,000. A motion to vacate this default judgment was 
filed by the defendants on April 8, 1969, alleging meri- 
torious defenses. The defendants tendered an answer 
with their motion, setting up meritorious defenses to 
the action and a hearing was held before the court on 
May 8, 1969. The court refused to set aside the default 
judgment. 

There is voluminous testimony as to the nature and 
extent of the two conversations between the insurance 
company’s claim agent and the plaintiff’s attorney on 
March 5 and March 19, 1969. It is unnecessary to en- 
cumber this record with a recital of this detailed con- 
flicting testimony. We summarize. The alleged mis- 
take in permitting the default judgment in this case to 
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be entered focuses upon three distinct points in the 
testimony: . 

(1) Whether the plaintiff’s attorney told the insur- 
ance carrier he would not take a default judgment until 
he provided medical bills to the insurance carrier. This 
refers to the conversation of March 5, 1969; 

(2) Whether the plaintiff’s attorney was told to take 
a default judgment by the insurance company’s repre- 
sentative on March 19, 1969, allegedly because the agent 
told the plaintiff’s attorney that the carrier denied cov- 
erage; and 

(3) Whether the insurance carrier was told that the 
plaintiff’s attorney would file a new petition in order 
to increase his prayer for damages because, apparently, 
of the discovery of a herniated disc as a part of the plain- 
tiff’s injuries. 

As the term “default” itself implies, the problem of 
granting relief in the situation before us is not simply 
one of determining whether mistake or neglect has oc- 
curred. It is the policy of the law to give a litigant full 
opportunity to present his contention in court and for 
this purpose to give full relief against slight and tech- 
nical omissions. On the other hand, it is the duty of the 
courts to prevent an abuse of process, unnecessary delays, 
and dilatory and frivolous proceedings in the admin- 
istration of justice. Consequently this court has long 
held that a district court has inherent power to vacate or 
modify its own judgment any time during the term in 
which it is rendered. Jones v. Nebraska Blue Cross Hos- 
pital Service Assn., 175 Neb. 101, 120 N. W. 2d 557; 
Barney v. Platte Valley Public Power & Irr. Dist., 147 
Neb. 375, 23 N. W. 2d 335; and most recently in Urwin 
v. Dickerson, ante p. 86, 173 N. W. 2d 874. 

Our cases hold that this is a matter that rests in the 
sound discretion of the court. But this discretion is 
not an arbitrary one. It must be exercised reasonably 
and depends upon the facts and circumstances in each 
case as shown by the record. Morgan v. Weiner, 173 
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Neb. 715, 114 N. W. 2d 720; Urwin v. Dickerson, supra. 
As a further guideline for the exercise of this discretion 
by the district court our cases have universally held that 
where a judgment has been entered by default and a 
prompt application has been made at the same term to 
set it aside, with the tender of an answer or other proof 
disclosing a meritorious defense, the court should on 
reasonable terms sustain the motion and permit the 
cause to be heard upon the merits. Jones v. Nebraska 
Blue Cross Hospital Service Assn., supra; Lacey v. Citi- 
zens Lumber & Supply Co., 124 Neb. 813, 248 N. W. 378; 
Barney v. Platte Valley Public Power & Irr. Dist., 
supra; Ak-Sar-Ben Exposition Co. v. Sorensen, 119 Neb. 
398, 229 N. W. 13. Pertinent here, this court has held 
in deciding this question that a much stronger showing is 
required to substantiate an abuse of discretion when the 
judgment is vacated than when it is not. Bigler v. 
Baker, 40 Neb. 325, 58 N. W. 1026; Coates v. O’Connor, 
102 Neb. 602, 168 N. W. 102. Mere mistake or miscal- 
culation of a party or his attorneys is not sufficient, in 
itself, to warrant the refusal to set aside a default judg- 
ment, when there is a good defense pleaded or proved and 
no change of position or substantial misjustice will re- 
sult from permitting a trial on the merits. Coates v. 
O’Connor, supra; Ak-Sar-Ben Exposition Co. v. Soren- 
sen, supra; Barney v. Platte Valley Public Power & 
Irr, Dist. supra. 

In this case the default judgment was entered on March 
20, 1969. The motion to set aside the default was 
promptly filed on April 8, 1969. It tendered a meritor- 
ious defense. The district court erroneously excluded 
additional evidence to the effect that there was a de- 
fense on the merits, especially with respect to the nature 
and the amount of the injuries and disabilities of the 
plaintiff. The tender of an answer is not an absolute 
requirement and independent proof may, in the dis- 
cretion of the court, be permitted to resolve the ques- 
tion of the possible frivolous nature of the defense. 


102 NEBRASKA REPORTS [Vou. 185 


Beliveau v. Goodrich 


Bigler v. Baker, supra; Barney v. Platte Valley Public 
Power & Irr. Dist., supra. We now observe that the 
judgment was in the full amount of the prayer of the 
petition. It strains credulity to believe that a default 
judgment in the full amount of the prayer of the peti- 
tion in a personal injury case would be justified in the 
absence of some proof or indication in the record that 
would at least prima facie sustain it. There is also 
proffered evidence in the record, excluded by the trial 
court, demonstrating that the agent of the insurance 
company informed the company in writing, immediately 
following the conversation of March 19, 1969 (one day 
before the default judgment), to the effect that a new 
suit or petition would be filed by the plaintiff’s attorney 
and that no default judgment would be taken. This 
testimony was relevant for the purpose of reviewing 
the broad issue of the bona fides of the defense. It is 
true that this witness had already testified as to the con- 
tents of the report he had made to the company, but it 
corroborates his oral testimony. Generally where the 
state of mind of a person at a particular time is relevant 
to a material issue in a case, his declarations made at 
that time are admissible as proof on that issue, notwith- 
standing they were not made in the presence of the ad- 
verse party. 29 Am. Jur. 2d, Evidence, § 650, p. 700. 
See, also, Sutter v. State, 102 Neb. 321, 167 N. W. 66. 
We can find no evidence in this record to support the 
conclusion that the actions of the defendants and the 
insurance company, under these circumstances, were cal- 
culated for the purpose of delay or that the tendered 
defense was frivolous in nature. The application to set 
aside the default was during the term and promptly 
made. We can find no evidence of prejudice or a change 
in plaintiff’s position that would require the sustaining of 
this judgment in the full amount of the prayer of the 
plaintiff’s petition in the sum of $25,000. We can find 
no reason why a full opportunity should not be given 
the parties to fully explore the issues on their merits. 
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It is, however, apparent that the defendants were neg- 
lectful in filing their answer, and that the plaintiff’s 
pursuit and defense of the default judgment have color- 
able merit. By what we have said herein we do not 
condone their action. In the interest of justice they 
should pay the cost of this appeal and a reasonable 
attorney’s fee in the sum of $500. 

On condition that the defendants pay the cost of this 
appeal and an attorney’s fee in the sum of $500 the 
judgment of the district court is reversed and the cause 
remanded with directions to set aside the default judg- 
ment and permit the filing of an answer and a trial on 
the merits. 

REVERSED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLANT, V. RICHARD BRENT CHERRY, 
APPELLEE. 
173 N. W. 2d 887 


Filed January 23, 1970. No. 37360. 


Disorderly Conduct: Words and Phrases. The term “disorderly 
conduct” is one of general or indefinite meaning, but generally 
signifies any conduct which tends to breach the peace or to 
disturb those who see or hear it; to endanger the morals, safety, 
or health of the community; or to shock the public sense of 
morality. 


Appeal from the district court for Scotts Bluff County: 
TED R, FEIwLer, Judge. Reversed and remanded. 


George A. Sommer, for appellant. 
Robert M. Harris, for appellee. 


Heard before WuiTE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newton, JJ. 


SPENCER, J. 
Richard Brent Cherry, hereinafter referred to as de- 
fendant, was convicted in police court at Scottsbluff, 
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Nebraska, on a complaint charging that he unlawfully 
engaged in disorderly conduct by urinating in public. On 
appeal the district court sustained a motion to quash, 
refused to grant leave to file an amended complaint, and 
dismissed the complaint. The State perfected an ap- 
peal to this court. 

Essentially, defendant’s contention is that the com- 
plaint does not state facts sufficient to constitute an 
offense under the ordinances of Scottsbluff, and that the 
complaint does not state facts sufficient to constitute 
an offense which the city has power to define as dis- 
orderly conduct under the statutes of the State of 
Nebraska. 

The complaint is as follows: “The complaint and 
information of George A. Sommer who, being duly sworn 
on oath says that Richard B. Cherry defendant, on or 
about the 25th day of Jan. 1969, within the corporate 
limits of the City of Scottsbluff, Scotts Bluff County, Ne- 
braska then and there being, did unlawfully engage in 
disorderly conduct by urinating in Public contrary to 
the ordinance in that behalf provided.” 

Section 1 of ordinance No. 1566 of the city of Scotts- 
bluff is as follows: ‘ ‘14-301. It shall be unlawful for 
any person or persons within the city to indulge or en- 
gage in any riotous, tumultuous or disorderly conduct; 
to take part in any disorderly assembly; to be an inmate 
of a disorderly house or attend or visit any such house; 
to fight by agreement or otherwise; to quarrel; to en- 
gage in lewd, indecent or lascivious behavior; or to do 
or engage in any other disorderly act or conduct tending 
to disturb the peace and quiet of the city.’ ” 

Scottsbluff is a city of the first class. Section 16-228, 
R. R. S. 1943, provides as follows: “A city of the first 
class by ordinance may provide for the punishment of 
persons disturbing the peace and good order of the city 
by clamor and noise, by intoxication, drunkenness, fight- 
ing, or using obscene or profane language in the streets 
or other public places, or otherwise violating the public 
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peace by indecent and disorderly conduct, or by lewd 
or lascivious behavior.” 

It should be obvious that each and every act which 
may constitute disorderly conduct cannot be particu- 
larized in an ordinance. It is sufficient to categorize 
generally those groups of offenses to be prohibited. The 
motion to quash should have been overruled. 

Defendant’s conduct, depending upon the circum- 
stances, would be embraced within the general term 
“indecent behavior” and could, by shocking the public 
sense of morality, be a disorderly act which in our so- 
ciety might tend to disturb the peace and quiet of the 
city. 

The term “disorderly conduct” is one of general or in- 
definite meaning, but generally signifies any conduct 
which tends to breach the peace or to disturb those who 
see or hear it; to endanger the morals, safety, or health 
of the community; or to shock the public sense of mor- 
ality. See State v. Sukovaty, 178 Neb. 779, 135 N. W. 
2d 467. 

This action, although criminal in form, is a civil 
one for the collection of a penalty. In such cases the 
general rule is that unless there is a complete failure to 
state a cause of action, the complaint will be sufficient 
on appeal. See State v. Novak, 153 Neb. 596, 45 N. W. 
2d 625. The offense was described with sufficient par- 
ticularity to inform the defendant as to the nature of the 
specific disorderly conduct with which he was charged. 
In any event, if the district court believed the com- 
plaint to be insufficient, which we do not, it should 
have permitted the filing of an amended complaint. See 
Rolfsmeier v. State, 163 Neb. 659, 80 N. W. 2d 885. 

The judgment of dismissal is set aside, the motion to 
quash overruled, and the cause is remanded for further 
proceedings consistent with this opinion. 

REVERSED AND REMANDED. . 
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DELORES SANDROCK, ADMINISTRATRIX OF THE ESTATE OF 
GrEorGE B. SANDROCK, DECEASED, APPELLEE, V. ROBERT L. 


TAYLOR ER AL., APPELLANTS. 
174 N. W. 2d 186 


Filed January 30, 1970. No. 37275. 


1. Automobiles: Evidence: Trial. Ordinarily the question of the 
admissibility of evidence as to the speed of a vehicle shortly 
prior to the time of an accident rests largely in the discretion 
of the court. 

2. Master and Servant. In determining whether an individual is 
a servant as distinguished from an independent contractor, under 
the doctrine of respondeat superior, the basie test is whether 
or not his physical conduct in the performance of the service is 
controlled or is subject to the right of control. 

An employer cannot insulate himself against the bur- 
dens of the employer-employee relationship by a contract that 
leaves him with the control benefits of that relationship. Nor 
can he escape his liability under the doctrine of respondeat 
superior by a contract that expressly provides that the workman 
is an independent contractor, if in fact, under the entire con- 
tract, the workman only possesses the same independence that 
employees in general enjoy. 

4. Automobiles: Negligence. Where there is no evidence of a 
relationship between the driver of an automobile and a pas- 
senger other than that of a gratuitous social host and guest, 
the mere fact that the trip is for the passenger’s benefit and 
that he happens to have a business purpose, does not make the 
driver a controlled agent and the passenger a controlling prin- 
cipal; and the negligence of the driver is not ordinarily im- 
putable to the passenger. 


Appeal from the district court for, Cedar County: 
JOSEPH E, Marsu, Judge. Affirmed in part, and in part 
reversed and dismissed. 


Gleystein, Nelson, Harper, Kunze & Eidsmoe, Jewell, 
Otte & Pollock, Deutsch & Hagen, David W. Curtiss, 
Baylor, Evnen, Baylor, Urbom & Curtiss, Robert T. 
Grimit, Ryan & Scoville, and Frank Brady, for appel- 
lants. 


Warren C. Schrempp and O. William Von Seggern of 
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Schrempp, Rosenthal & Bruckner, and Philip H. Robin- 
son, Jr., for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SMITH, and McCown, JJ. 


McCown, J. 

This is an action for damages for the death of the 
plaintiff’s decedent in a motor vehicle accident at a 
country road intersection. 

The accident occurred between 1 and 1:30 p.m. on 
August 2, 1963, at a country road intersection located 
south and east of Hartington, Cedar County, Nebraska. 
The weather was clear and the roads were dry. There 
were no stop signs at the intersection. There was a corn- 
field southeast of the intersection. The corn was 7 to 
8 feet high and there were high weeds growing in the 
road ditches and along the fence lines. The ground level 
in the cornfield was somewhat higher than the roads 
in the area approaching the intersection. 

The decedent, George B. Sandrock, was a guest pas- 
senger in an automobile driven by the defendant Casper 
B. Meirose. The Meirose car was proceeding north. The 
defendant Robert L. Taylor was driving a partially loaded 
milk tank truck in a westerly direction. The empty 
weight of the milk truck was 10,000 pounds. The tank 
capacity was 15,000 pounds and it was carrying 8,000 to 
10,000 pounds of milk. The two vehicles collided ap- 
proximately in the center of the intersection and George 
B. Sandrock was killed. 

The defendant Osceola County Cooperative Creamery 
Association operated the Cooperative Marketing Asso- 
ciation of Laurel, Nebraska, under that trade name, and 
will be hereafter referred to as Co-op. Co-op was joined 
as a defendant on allegations that the defendant Taylor 
was the agent, servant, or employee of Co-op and op- 
erating the milk truck in the course of its business. 

The jury brought in a verdict of $46,712 against all 
defendants, and all defendants have appealed. 
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The first problems involve the negligence of the de- 
fendant Taylor. Taylor’s position is that he had the 
directional right-of-way as a matter of law; that the 
accident was due solely to Meirose’ negligence; and that 
there was insufficient evidence of negligence on Taylor’s 
part to submit the issue of his negligence to the jury. 
The plaintiff relies on the rule in effect at the time of 
the accident, that when approaching an intersection a 
driver traveling at an unlawful speed forfeited any 
right-of-way which he would ordinarily have in being 
the vehicle approaching on the right. The general limita- 
tion to a reasonable and proper speed was, of course, 
applicable, and the specific maximum speed on the roads 
involved here was 50 miles per hour. See § 39-723, 
R. R. S. 1943. 

Taylor testified that a partial load of milk in the milk 
tank produces a shifting motion when the truck is 
stopped or turned. He also testified that he had had 
trouble on the day of the accident because of the shift- 
ing of the milk load and that it made it harder to stop. 
He testified that his speed as he approached the inter- 
section was 35 to 40 miles an hour, the same speed at 
which he testified the Meirose car was going. He ad- 
mitted that he had previously asserted that Meirose 
was driving 55 miles per hour. When Taylor was 125 
feet away from the intersection he knew that the Meirose 
car was proceeding toward the intersection. He saw the 
Meirose car, started to slow up, and when he saw the 
Meirose car was not going to stop, he slammed on his 
brakes 50 or 60 feet from the intersection. 

The only witness other than Taylor who testified as 
to the speed of the milk truck was Mrs. Mary Smith. 
The driveway to her farm home was 3/10’s of a mile east 
of the intersection. Mrs. Smith was in her yard hanging 
up clothes. She was about 1% city blocks south of the 
east-west road on which the milk truck was traveling. 
There was a hill to the west of her, the crest of which 
was 575 feet east of the intersection. Mrs. Smith saw 
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the truck as it approached her driveway from the east 
and until it passed over the crest of the hill to the west. 
She estimated the speed of the truck to be 60 miles per 
hour and testified that it maintained the same speed 
and did not slow up during the time she observed it. She 
could not see the intersection itself from her yard, nor 
did she know the accident had happened until later. 

Taylor and Co-op assign as error the overruling of 
objections to the testimony of Mrs. Smith as to the 
speed of the milk truck. It is their position that the 
testimony of Mrs. Smith as to speed relates to a place 
too remote from the point of the accident to be admissible. 

The critical issue as to the admission of such evidence 
involves the relative proximity in distance and time and 
the inferences that can reasonably be drawn from the 
facts testified to. Where a reasonable inference can be 
drawn that the speed testified to was continued at ap- 
proximately the same rate to the crucial point of deter- 
mination, the evidence is ordinarily admissible. See 
Shields v. County of Buffalo, 161 Neb. 34, 71 N. W. 
2d 701. 

Here the witness observed the speed of the truck 
while it traveled a distance of more than a quarter of 
a mile and during that time, the same speed was main- 
tained. Although the witness’ point of observation was 
some 3/10’s of a mile away from the intersection, she 
observed the truck and its speed until the truck was 
within 575 feet of the intersection and from that point 
it passed downgrade and out of sight of the witness. 
The defendant Taylor testified that he first slowed his 
speed when he was 125 feet from the intersection and at 
the time he saw the Meirose car. 

Ordinarily the question of the admissibility of evidence 
as to the speed of a vehicle shortly prior to the time of 
an accident rests largely in the discretion of the court. 
Buhrman v. Smollen, 164 Neb. 655, 83 N. W. 2d 386. 
Under the circumstances here, the trial court did not 
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abuse its discretion in admitting the testimony of 
Mrs. Smith. 

At the time of this accident, section 39-751 (2), R. R. 
S. 1943, dealing with right-of-way at intersections, pro- 
vided as follows: “The driver of any vehicle traveling 
at an unlawful speed shall forfeit any right-of-way which 
he might otherwise have hereunder.” There was also 
evidence from which a jury might have found that in 
view of the weight and condition of the load, and the 
obstructions to view, Taylor was traveling at a speed 
greater than reasonable and proper, and failed to slow 
down for the intersection. Possible inferences might 
also be drawn that he failed to apply his brakes im- 
mediately when he observed the Meirose car. The evi- 
dence here was sufficient to go to the jury on the issue 
of Taylor’s negligence, and he was not entitled to a 
directed verdict against the plaintiff as a matter of law. 

The next issues involve Co-op’s assertions that Taylor 
was an independent contractor, and was not acting as 
a servant or agent of Co-op. Co-op contends that it is 
therefore absolved from liability because there was no 
master-servant relationship. 

Prior to September 19, 1961, Co-op owned all of the 
milk trucks used in the business and the drivers, in- 
cluding the defendant Taylor, were employees. At about 
that time, at the instigation of the drivers during a 
strike, arrangements were changed and a form of “car- 
rier’s contract” was executed with the individual drivers, 
including the defendant Taylor. Taylor was designated 
the “carrier” and the contract provided that he was to 
render daily fresh sweet milk delivery, including Sun- 
days and holidays, between Co-op’s creamery and the 
respective farms on its bulk routes. The transportation 
service was to be furnished by suitable insulated equip- 
ment supplied, maintained, and operated by Taylor at 
his own expense and required him to deliver whatever 
milk was tendered to him from each and every place 
situated on Co-op’s milk route. It also required him to 
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deliver butter, calf feeds, and products used in sanita- 
tion for the production of milk as directed by Co-op. 
Co-op reserved the right to revise bulk routes at 3- 
month intervals. 

Taylor was required to notify Co-op by telephone or 
otherwise as soon as possible if any emergency pre- 
vented furnishing transportation service on any certain 
day or days. He was also required to take reasonable 
care of any of Co-op’s equipment loaned to him. 

Transportation service was to be satisfactory to Co-op 
and all shippers on the route and Co-op agreed to col- 
lect from each shipper and pay to Taylor the amounts 
each shipper authorized Co-op to deduct for that purpose 
from any payments due the shipper on milk delivered to 
Co-op. These payments were originally monthly, but 
by addendum they were made semi-monthly. The haul- 
ing rate was 25 cents per 100 pounds of fresh sweet milk 
delivered to Co-op, which was to be charged to producers 
and deducted from the producers’ check by Co-op. In 
addition, Co-op agreed, “‘in the interest of providing Car- 
rier with enough income to avoid hardship,” to subsi- 
dize the hauling rate when the daily average weight of 
milk transported was less than 20,000 pounds. The di- 
rect subsidy ranged from 3 cents per 100 pounds to 1 
cent per 100 pounds. 

Taylor was required to perform his obligations under 
the contract personally except for use of a relief man 
paid by Taylor. Taylor could not employ any person 
objectionable to Co-op and was forbidden to continue 
employment of any employee beyond 2-weeks notice 
who was objectionable to Co-op. The contract was not 
assignable by Taylor. 

The contract provided that Taylor should have com- 
plete liberty to use his own discretion and judgment as 
to the method and manner of performance without any 
right on the part of Co-op to direct or control his per- 
formance. It also required him to furnish and maintain 
in effect workmen’s compensation insurance on his own 
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employees if required by law, and public liability, prop- 
erty damage, and cargo insurance on the equipment. 
Taylor was to pay all taxes and license fees. The par- 
ties expressly disclaimed possession by either of any 
rights with respect to the other except those conferred 
by law applicable to an independent contractor. 

The contract also provided that Co-op would furnish 
Taylor with suitable facilities for daily cleaning of the 
bulk tank and the materials necessary for use, at Co-op’s 
plant. Taylor was also required to provide Co-op with 
accurate samples for whatever tests might be required 
by Co-op regarding butterfat content, sediment content, 
and bacteria activity, and accurate readings of producer’s 
dip-sticks and weight charts. 

The contract also provided for purchase of the tank 
truck from Co-op by Taylor and for the method of pay- 
ment. “As a deterrent toward violation of this contract,” 
Co-op reserved the right to consider all payments made 
by Taylor forfeited if he “solicits business for a com- 
petitor or ... breaks contract by working for a 
competitor.” 

The contract was for a period of 1 year. It was auto- 
matically renewable from year to year in the absence 
of written notice by either party not later than 30 days 
prior to the end of the year. Co-op, however, reserved 
the right to terminate the contract by 30-days written 
notice to Taylor at any time. 

In addition to the written contract, the evidence estab- 
lished that Taylor’s first tank and chassis were purchased. 
and financed through Co-op, but the tank truck involved 
in this accident was bought by Taylor from an inde- 
pendent dealer. Taylor testified that Co-op had to ap- 
prove his truck sale at the time he purchased the new 
equipment. 

Taylor was also required to measure quantities of 
milk at the farms, Co-op relied on his milk readings, and 
relied on him to take samples and supply them. Co-op 
gives a new driver training in picking up milk, and 
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making accurate tests for Co-op. Co-op’s name was on. 
each ticket furnished to the producers and Taylor signed 
the receipt for Co-op. Taylor also delivered butter and 
feed for Co-op to the various producers on his route. 
For this he was paid 1 cent per pound for butter and 
received approximately 1 cent per pound for feed. 
Solicitation of new customers was sometimes by Taylor 
and sometimes by Co-op. 

In determining whether an individual is a servant as 
distinguished from an independent contractor, under the 
doctrine of respondeat superior, the basic test is whether 
or not his physical conduct in the performance of the 
service is controlled or is subject to the right of control. 
See Restatement 2d, Agency, § 2, p. 12. See, also, Re- 
statement 2d, Agency, § 220, p. 485. The latter section 
also sets out particular matters of fact which are to be 
considered in determining whether one acting for another 
is a servant or an independent contractor. 

In a workmen’s compensation case, this court stated: 
“The primary test in determining whether the relation- 
ship of employer-employee exists is whether the alleged 
employer has the right of control and supervision over 
the work of the alleged employee and the right to direct 
the manner in which the work is to be done as well as 
the result which is to be accomplished.” Gardner v. 
Kothe, 172 Neb. 364, 109 N. W. 2d 405. 

The facts of each particular case must be considered 
in determining whether a master and servant relationship 
existed. If it did, the master is subject to liability for 
the torts of his servants committed while acting in the 
scope of their employment. Restatement 2d, Agency, 
§ 219, p. 481.: The case of Sanford v. Goodridge, 234 
Iowa 1036, 13 N. W. 2d 40, is similar to the one at bar 
in many respects, including the general nature of the 
contract as well as the type of business and vehicle in- 
volved. The language of the court in that case is ap- 
propriate here. “An employer cannot insulate himself 
against the burdens of the employer-employee rela- 
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tionship by a contract that leaves him with the control 
benefits of that relationship. Nor can he escape his 
liability under the doctrine respondeat superior by a 
contract that expressly provides that the workman is 
an independent contractor, if in fact, under the entire 
contract, the workman only possesses the same inde- 
pendence that employees in general enjoy.” 

Here the evidence could have justified a finding by 
the jury that the written contract did not constitute the 
entire agreement between the parties and that Co-op 
maintained control over the methods of carrying out 
the contract. The facts justified a finding that Taylor 
had no more independence than employees in general 
enjoy. The effect upon control involved in Co-op’s right 
to terminate the contract on short notice without lia- 
bility to Taylor was clearly material. The issue of 
whether the defendant Taylor was an independent con- 
tractor, or a servant, or employee of Co-op was prop- 
erly submitted to the jury. 

The next group of assignments of error rest on the 
premise that the negligence of the defendant Meirose 
should have been imputed to the plaintiff’s decedent, and 
that the negligence of Meirose barred any recovery by 
the plaintiff. 

The defendant Meirose resided in the buildings on 
his farm but leased the farm land to his son, who lived on 
a nearby farm. The decedent Sandrock also lived on 
a nearby farm and exchanged work with Meirose’ son. 
On the date of the accident, the decedent Sandrock was 
helping the younger Meirose mow hay when a part on 
Sandrock’s mower broke. After the noon meal, Sand- 
rock asked the defendant Meirose to take him to town. 
Meirose agreed to take Sandrock to town so that Sandrock 
could get the broken part repaired. There was no 
other purpose for the trip. 

On the basis of these facts, Taylor and Co-op contend 
that the defendant Meirose was acting as an agent on 
behalf of Sandrock and subject to Sandrock’s direction 
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and control and solely for Sandrock’s purposes and bene- 
fit. Therefore, they assert that Meirose’ negligence is 
imputed to Sandrock and bars any recovery as against 
them. 

This case was tried and the instructions were given on 
the basis of a host-guest relationship rather than that 
of agent and principal. “Agency is the fiduciary rela- 
tion which results from the manifestation of consent by 
one person to another that the other shall act on his 
behalf and subject to his control, and consent by the 
other so to act.” Restatement 2d, Agency, § 1, p. 7. 

There is no evidence here that the transportation was 
anything but gratuitous, resulting from a friendly and 
neighborly favor. There is no evidence of any mutual 
understanding that Sandrock had any right or power 
to control Meirose’ operation of the car, nor that Meirose 
consented to act subject to Sandrock’s control. There is 
no evidence whatever that Sandrock exercised or at- 
tempted to exercise any direction or control over the 
operation of the car. The fact that Sandrock requested 
the ride is not controlling. See, Renich v. Klein, 230 
Wis. 123, 283 N. W. 288; Hynek v. Milwaukee Automobile 
Ins. Co., L., Mutual, 243 Wis. 591, 11 N. W. 2d 352. 

This state, for many years, has followed the rule that 
the negligence of a driver is not imputable to a passen- 
ger except where the driver is the servant or agent of 
the passenger, or where the driver and passenger are 
engaged in a joint enterprise or where the passenger 
assumes to direct operation of the automobile and to ex- 
ercise control over it. See Petersen v. Schneider, 154 
Neb. 303, 47 N. W. 2d 863. Such cases probably reflect 
the view that ordinarily an agency does not arise out 
of purely social relationships. See Hynek v. Milwaukee 
Automobile Ins. Co., L., Mutual, supra. The rule of 
nonimputation of negligence has been extended to cases 
where an owner is a passenger in his own automobile. 
See Petersen v. Schneider, supra. Unless some relation- 
ship existed between the passenger and the driver which 
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gave a passenger authority to direct or assist in the 
operation of the automobile, a passenger has ordinarily 
been classified as a guest, and the negligence of a driver 
has not been imputed to the passenger. Where there is 
no evidence of a relationship between the driver of an 
automobile and a passenger other than that of a gratui- 
tous social host and guest, the mere fact that the trip is 
for the passenger’s benefit and that he happens to have 
a business purpose, does not make the driver a con- 
trolled agent and the passenger a controlling principal; 
and the negligence of the driver is not ordinarily im- 
putable to the passenger. 

The district court was correct in concluding that the 
defendant Meirose was a host driver and the decedent 
Sandrock a guest passenger. 

The final issue is whether the negligence of defendant 
Meirose, the host driver, was ordinary negligence or 
gross negligence. 

Defendant Meirose was a retired farmer and was 
familiar with the intersection and the roads. His testi- 
mony was that he was driving at 20 to 25 miles per hour, 
although the defendant Taylor placed his speed at 35 to 
40 miles per hour. Meirose testified that he looked to 
both right and left as he approached the intersection; 
that he did not see any dust; nor did he ever see the 
milk truck. His car had a manual shift and he shifted 
to second gear at about 100 feet from the corner. He last 
looked to the right at a point close to the intersection 
where he could see 100 to 150 feet to the east of the 
intersection and did not see the truck. 

This case might be said to be a classic example of the 
effect of our guest statute. While Meirose was guilty of 
negligence as a matter of law, the issue here is whether 
there was sufficient evidence of gross negligence on his 
part. In the present state of our cases, it seems clear 
that on the evidence here, his negligence was momen- 
tary in nature rather than extending over a period of 
time and that as a matter of law Meirose’ conduct did not 
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amount to gross negligence. See, Pavlicek v. Cacak,155 
Neb, 454, 52 N. W. 2d 310; Callen v. Knopp, 180 Neb. 
421, 143 N. W. 2d 266; Brugh v. Peterson, 183 Neb. 190, 
159 N. W. 2d 321; Douglass v. Douglass, 183 Neb. 837, 
164 N. W. 2d 661. 


The judgment is affirmed as against Robert L. Taylor 
and against Osceola County Cooperative Creamery Asso- 
ciation, a corporation. The judgment as to the defend- 
ant Casper B. Meirose is reversed and dismissed. 


AFFIRMED IN PART, AND IN PART 
REVERSED AND DISMISSED. 


May SOUTHERN, APPELLANT, v. WILLIS SHAW FROZEN 
EXPRESS, INC., A CORPORATION, APPELLEE. 
174 N. W. 2d 90 


Filed January 30, 1970. No. 37296. 


1. Trial: Evidence: Juries. Before evidence is submitted to the 
jury, the question is not whether there is literally no evidence 
at all but whether there is evidence so reasonably convincing 
that the jury can properly proceed to find a verdict for the 
plaintiff producing it, upon whom the burden of proof was 
imposed. 

In determining whether evidence is 
sufficient to sustain a jury verdict, conjecture, speculation, or 
mere choice of quantitative possibilities are not proof. The 
trier of fact must come to the conclusion that there is some- 
thing more than quantitative possibilities which would lead a 
reasoning mind to come to one conclusion rather than another. 

3. Trial: Evidence. Competent, relevant testimony of unimpeached 
witnesses should not be held to be contradicted by inferences 
from circumstantial evidence, unless the circumstances and the 
natural inferences to be deduced therefrom cannot in reason be 
reconciled with the conclusion that the direct evidence is true. 


Appeal from the district court for Keith County: 
Joun H. Kuns, Judge. Affirmed. 


Padley & Dudden, for appellant. 
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Holtorf, Hansen, Kortum & Kovarik, David C. Nuttle- 
man, and Thomas M. Shanahan, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and NEewron, JJ. 


Waite, C. J. 

The district court directed a verdict for the defendant 
in this action for damages arising out of a collision be- 
tween a truck trailer and a passenger car on a bridge on 
U.S. Highway No. 30 near Brule, Nebraska, on June 21, 
1964. On appeal we affirm the judgment of the district 
court dismissing the action. 

On the issue presented we review the evidence bear- 
ing in mind the traditional rule that all conflicts in the 
evidence must be resolved in favor of the party against 
whom the verdict was directed and that such party is 
also entitled to all reasonable inferences to be drawn 
from such evidence. At the same time we must bear in 
mind that the question is not whether there is literally 
no evidence at all but whether there is evidence so rea- 
sonably convincing that the jury can properly proceed 
to find a verdict for the plaintiff producing it, upon 
whom the burden of proof was imposed. Raff v. Farm 
Bureau Ins. Co., 181 Neb. 444, 149 N. W. 2d 52, 

On June 21, 1964, the defendant’s truck was traveling 
eastward a short distance to the east of Brule, Nebraska. 
Behind it at some distance was another truck. Plaintiff, 
driving a 1963 Mercury 4-door passenger sedan, was 
traveling east at the same time with her husband in the 
front seat and her daughter and another pasenger in the 
rear seat. Plaintiff passed the first truck, came back to 
the south or right side of the road and then engaged in 
a passing operation of the defendant’s truck. Both plain- 
tiff’s car and the truck were approaching a bridge 56 
feet long and 24 feet wide, and it can be stated with ac- 
curacy that the collision occurred between the front 
end of the truck and the left side and left front of the 
plaintiff's automobile about 7 feet west of the east end 
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of the bridge. Except for this basic information all of 
the evidence consists of the direct evidence and testi- 
mony of the defendant’s witnesses and the circumstantial 
evidence supplied by the patrolman testifying as to the 
skid marks and the other physical facts surrounding the 
accident. The plaintiff herself testified that she was 
going 50 to 55 miles per hour when she passed the truck, 
and she remembers passing the truck and coming over 
to her right or south side of the road and further than 
that she remembers nothing. Plaintiff’s husband was 
reading a map in the front seat and adds nothing further 
to the plaintiffs testimony. The same was true of the 
two witnesses in the rear seat. 

James Pepper was the defendant’s driver. The high- 
way was level, paved and dry, and the weather was 
clear. Pepper testified that the plaintiff, coming from 
the west after passing his truck, turned to the south to 
return to the eastbound lane of traffic and in doing so 
lost control of the automobile; skid marks appeared on 
the pavement; the right rear side of her automobile hit 
the southwest corner of the bridge abutment or the 
warning post; and, it then careened over into the north 
or westbound lane of traffic. Seeing an imminent acci- 
dent he turned his truck to the left into the north or 
westbound lane of traffic but was unable to avoid hit- 
ting the plaintiff’s automobile about 7 feet from the east 
end of the bridge. The brake or skid marks of plain- 
tiff’s automobile continued on to the point where the 
automobile came to rest about 60 feet east of the bridge 
in the right ditch of the highway. Defendant’s truck 
after the collision continued on to the east, was thrown 
out of control, and also wound up in the right ditch of 
the highway about 110 feet from the east edge of the 
bridge, where it was on fire. The truck driver imme- 
diately to the rear of defendant’s truck testified that as 
defendant’s truck moved to the left into the westbound 
lane of traffic, he observed the plaintiff's automobile 
careening and the right rear hitting the southwest edge 
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of the bridge abutment and the vehicle being thrown 
over or turning into the westbound lane of U.S. High- 
way No. 30. 

The above testimony is undisputed and uncontra- 
dicted. The patrolman’s testimony is also undisputed 
and uncontradicted. He testified as to the identification of 
the various skid and brake marks, Because of the width 
and the narrowness of the tracks, the skid marks of the 
plaintiff's vehicle were rather easily identified. They 
began 88 feet west of the bridge abutment and continued 
on to where there were “jagged” marks and a pile of 
debris about 7 feet from the east edge of the bridge, and 
then continued on to the point where the plaintiff’s car 
came to rest. Another set of skid marks of the plaintiff’s 
car began at a point about 37 feet west of the west end 
of the bridge and continued on to the place where the 
“jagged” marks were made, indicating an abrupt move- 
ment on the pavement close to the point where the 
debris was located. Pictures in evidence show extensive 
damage, with both doors on the left side of the plain- 
tiffs vehicle being wrenched off. On the other hand, 
the rear bumper, tail lights, and trunk compartment 
show little if any damage, with the license fixture re- 
maining untouched. A portion on the extreme right 
side of the bumper is pulled or bent upwards. The right 
rear fender shows very extensive damage on the side 
but does not appear to be pushed or bent in from the 
back. Heavy scrape marks appear a foot or two for- 
ward from the rear of the right rear bumper. The patrol- 
man testified as to paint and scrape marks on the right 
rear corner panel of the plaintiff’s car and this paint 
matched that found on the wooden reflector post at the 
southwest corner of the bridge abutment. The brake 
marks of the truck showing the application of the brakes 
just before the entrance to the bridge, and their veer- 
ing to the left, corroborate accurately the version of the 
accident of defendant’s driver. One further important 
fact testified to by the plaintiff herself should be men- 
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tioned. Plaintiff testified that she successfully com- 
pleted the passing operation prior to the time of the 
entry to the bridge and returned to the right or south 
lane of traffic and at that time the defendant’s truck 
was about four car lengths behind her. 

Plaintiff's theory of the accident, in order to support 
the conclusion that she was entitled to go to the jury, 
is that the jury could reasonably find from all of this 
evidence the plaintiff passed the defendant’s truck, got 
back into her right lane, and then in approaching the 
bridge the defendant’s driver, in an attempt to pass the 
plaintiff, struck the left rear corner of her car, forcing 
the right rear fender to the guard rail post, and the car 
then careened and spun across the bridge to be struck 
broadside about 7 feet from the east end of the bridge, 
which in turn forced it into the ditch on the right side 
of the road. 

We come to the conclusion that this theory of the acci- 
dent is mere speculation and by maximum reach could 
only be considered as a mere possibility. In evaluating 
evidence for the purposes of a directed verdict this court 
has recently stated that conjecture, speculation, or a 
choice of quantitative possibilities are not proof. There 
must be something to be reasonably adduced from all of 
the evidence which would lead a reasoning mind to one 
conclusion rather than another. Popken v. Farmers Mu- 
tual Home Ins. Co., 180 Neb. 250, 142 N. W. 2d 309. We 
have held that the competent, relevant testimony of un- 
impeached witnesses should not be held to be contra- 
dicted by inferences from circumstantial evidence, unless 
the circumstances and the natural inferences to be de- 
duced therefrom cannot in reason be reconciled with 
the conclusion that the direct evidence is true. Bixby 
v. Ayers, 139 Neb. 652, 298 N. W. 533. 

The undisputed, uncontradicted direct testimony is 
that the plaintiff lost control of her automobile at some 
distance ahead of the defendant’s truck and struck the 
reflector post or the southwest corner of the bridge. 
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Considering a minimum of reaction time, the plaintiff 
must have started to apply her brakes some place be- 
tween 100 and 150 feet to the west of the west entrance 
to the bridge. This not only corroborates the testimony 
of defendant’s driver and his supporting witness but we 
feel that it is almost conclusive as a physical fact that 
the plaintiff had lost or was losing control of her auto- 
mobile from that point to the west end of the bridge. 
There are no marks on the left rear bumper of the plain- 
tiff’s vehicle that would corroborate the theory or possi- 
bility advanced by the plaintiff’s counsel. Plaintiff has 
the burden of proof in this action, and it is her duty to 
affirmatively demonstrate a reasonable inference that 
would support this theory as to how the accident hap- 
pened. Without analyzing this theory further we come 
to the conclusion that this is proof of mere speculative 
possibility and is far short of physical facts and evi- 
dence which lead to a reasonable inference that the 
accident must have happened in the manner proposed by 
the plaintiff herein. 

Approaching the problem from the standpoint of an 
affirmative analysis of the evidence with relation to the 
specific allegations of negligence in the plaintiff’s peti- 
tion, we have no doubt as to the conclusion to be reached 
in this case. We find no evidence which was produced, 
either direct or circumstantial, that would indicate that 
the defendant’s truck was not being kept under proper 
control at any time prior to the accident. 

Plaintiff’s second allegation of negligence is that the 
defendant’s driver operated his truck too close behind 
the plaintiffs vehicle. But the plaintiff herself testi- 
fied that she turned in front of the defendant’s truck 
and at that point was about four car lengths ahead of 
it. It is obvious under the undisputed and uncontra- 
dicted evidence that the nearness of the defendant’s 
truck to the plaintiff’s vehicle was solely the result of 
plaintiff having passed it just prior to reaching the 
bridge. There is no evidence of any nature whatsoever 
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that defendant’s driver speeded up after the plaintiff 
passed him. Again there is no evidence that the de- 
fendant’s driver failed to keep a proper lookout for 
traffic in front of him. On the contrary as far as the 
actions of defendant’s driver are concerned the evidence 
and the brake marks demonstrate that upon seeing the 
plaintiff losing control of her vehicle he attempted to 
take evasive action to avoid striking the vehicle by turn- 
ing to the left, but he was unable to avoid the vehicle 
when it careened across the bridge into his lane of 
traffic. 

Plaintiff alleges negligence in the failure of defend- 
ant’s driver to stop before colliding with plaintiff’s ve- 
hicle. Failing to stop, of course, is not negligence per 
se, especially in light of the undisputed evidence that 
this accident occurred either during or immediately after 
a passing operation by the plaintiff’s vehicle. Again the 
allegation of the failure of the defendant’s driver to turn 
left to avoid the accident fails because this, in itself, fails 
to raise an inference of negligence. Furthermore the 
evidence conclusively shows that the defendant’s driver 
did turn to the left in order to avoid the accident. There 
is no evidence as to an unlawful or an excessive rate 
of speed by the defendant’s driver. The only evidence 
is the speed the plaintiff testified she was traveling— 
about 50 or 55 miles per hour when she passed the truck. 

Summarizing, an analysis of the evidence in this case 
reveals no evidence from which a reasonable inference 
could be affirmatively drawn that the plaintiff had met 
her burden of proof of establishing any act of negligence 
on the part of the defendant’s driver, James Pepper. On 
the other hand, all of the reasonable inferences to be 
drawn from the physical facts and the undisputed and 
uncontradicted testimony of the witnesses is that the 
proximate cause of this accident was the loss of control 
by the plaintiff driver after or during the completion 
of the passing operation of the defendant’s truck. 
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The judgment of the district court is correct and is 
affirmed. 


AFFIRMED. 


In RE Basy GIRL Batt. 

Basy Giru Batt, By CANDACE BATT, HER NATURAL MOTHER 
AND NEXT FRIEND, APPELLANT, V. NEBRASKA CHILDREN’S 
Home SOcrIETY, APPELLEE. 

174 N. W. 2d 88 


Filed January 30, 1970. No. 37357. 


1. Adoption: Acknowledgments: Infants. A valid consent or re- 
linquishment for adoption may be executed by a minor. 

No particular form of acknowledg- 

ment is required for a relinquishment for adoption. It is suf- 

ficient if the evidence shows an intention to voluntarily execute a 

valid relinquishment in the presence of the notary public. 


Appeal from the district court for Douglas County: 
DonaLp J. Hamitton, Judge. Affirmed. 


Richard J. Bruckner of Schrempp, Rosenthal, McLane 
& Bruckner, for appellant. 


Lane, Baird, Pedersen & Haggart, for appellee. 


Heard before WuiTE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmirH, McCown, and Newton, JJ. 


Bosiaucu, J. 

This was an action to determine the validity of a re- 
linquishment for adoption executed by the appellant, 
Candace Batt Schaffer. The trial court found that the 
relinquishment was valid and dismissed the action. The 
plaintiff has appealed. 

The relinquishment was signed by the appellant when 
she was 17 years of age. Her first contention is that 
the relinquishment is invalid because she was not of 
age at the time it was executed. 

The adoption statute requires the written consent of 
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the mother of a child born out of wedlock unless the 
child has been relinquished for adoption by a written 
instrument. § 43-104, R. S. Supp., 1967. The statute 
contains no provision regarding the age of the mother 
at the time the consent or relinquishment is executed. 
It is generally held that a consent or relinquishment 
executed by a mother who is not of age is valid unless 
the statute contains a specific requirement concerning 
the age of the mother. Nelson v. Gibson, 235 Minn. 
192, 50 N. W. 2d 278; Kozak v. Lutheran Children’s Aid 
Society, 164 Ohio St. 335, 130 N. E. 2d 796. See, also, 
Gills v. Burdette, 83 Ohio App. 368, 83 N. E. 2d 813; In 
re Brock, 157 Fla. 291, 25 So. 2d 659. We conclude that a 
consent or relinquishment executed by a minor is valid 
in this state. 

The appellant next contends that the relinquishment 
was invalid because it was not properly acknowledged. 
Section 43-106, R. S. Supp., 1967, provides that consents 
must be acknowledged before an officer authorized to 
acknowledge deeds in this state. No particular form 
of acknowledgment is specified. 

The relinquishment involved in this case is regular 
on its face and recites that it is a voluntary relinquish- 
ment. The certificate of the notary public recites that 
the appellant acknowledged the execution of the relin- 
quishment to be her voluntary act and deed. 

The evidence shows that the relinquishment was 
signed by the appellant in the presence of three persons, 
one of whom was a notary public employed by the 
appellee. The notary public testified that she handed 
the copies of the relinquishment to the appellant so that 
she could read them. When the appellant was ready to 
sign them, the notary public said to the appellant: 
“Now, you realize that these relinquishments are— 
that you are giving the baby, when you sign these you 
are giving the baby to the Nebraska Childrens Home 
and when you sign these papers this is final and you can’t 
change your mind and you cannot have your baby 
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back.’” The notary public further testified that the 
appellant said that she understood and that appellant 
signed the relinquishment without any reluctance. 

The appellant argues that the acknowledgment was de- 
fective because she did not read the instrument and the 
notary public did not ask her if it was her voluntary 
act and deed. The fact that the appellant may not have 
read the instrument is not important in view of the testi- 
mony that it was explained to her before she signed it. 
The evidence shows an intention to voluntarily execute 
a valid relinquishment. Under such circumstances, the 
failure to inquire as to whether the execution was the 
voluntary act and deed of the appellant is an irregularity. 
Bode v. Jussen, 93 Neb. 482, 140 N. W. 768. The appel- 
lant’s second contention is without merit. 

The appellant’s third contention is that the relinquish- 
ment was obtained through fraud, duress, or coercion. 
The appellant testified that she discovered that she was 
pregnant in September 1967. She was kept at home 
for 2 weeks and then taken to Omaha. Her mother in- 
sisted that she could not keep the baby, that she could 
not come home if she had the baby, and that the baby 
would be deformed or retarded. She entered the Booth 
Hospital and remained there until she was taken to Uni- 
versity Hospital where the child was born on December 
27, 1967. She was then returned to the Booth Hospital 
and was discharged early in January 1968. The child 
was placed with adoptive parents by the appellee when 
it was 1 month old. 

The relinquishment was executed at the Booth Hos- 
pital on December 29, 1967, 2 days after the child was 
born. According to the appellant, a social worker em- 
ployed by the appellee, Katharine Goeser, showed the 
appellant the relinquishment and then said: “ ‘We have 
talked to your mother and we have talked to your 
grandma and grandpa and it is all settled, this is the 
final paper and after you sign it, you can go back home 
and back to school.’” Appellant claims that she was re- 
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fused permission to call her mother, grandfather, and 
boyfriend and told: ‘“ “There is no need for any phone 
calls. It is settled and signed.’” Appellant states that 
she signed the relinquishment “Because of my mother 
and everyone told me I had to. I couldn’t get out of 
the room. The door was shut and I could not leave.” 

Mrs. Goeser testified that it was her understanding 
that the appellant wanted to relinquish the baby; that it 
was “just an accepted fact. She did not want this baby”; 
and that the appellant never mentioned not wanting to 
relinquish the child. Mrs. Goeser was at the University 
Hospital when the appellant saw her baby, and she did 
not at that time express a desire to keep the baby. Mrs. 
Goeser corroborated the testimony of the notary public 
as to the execution of the relinquishment. Mrs. Goeser 
said that appellant expressed no reluctance at signing 
the relinquishment and expressed no emotion but “re- 
lief of having it over with.” Mrs. Goeser testified that 
the appellant did not ask to call her mother, grandfather, 
or boyfriend and “There was never any indication of her 
wanting to get her baby back.” 

Margaret Fisher, an employee of the Booth Hospital, 
the third person present at the execution of the relin- 
quishment, corroborated the testimony of Mrs. Goeser 
and the notary public. According to Mrs. Fisher, it was 
the least emotional relinquishment that she had ever 
seen. 

The appellant admits that she did nothing toward 
getting the baby back until in May of 1968. This action 
was commenced in July. The record as a whole indicates 
a change of attitude long after the execution of the re- 
linquishment rather than fraud, duress, and coercion 
at the time of its execution. The record fully sustains 
the finding of the district court that no fraud, duress, or 
undue influence affected the execution of the relinquish- 
ment. 

The judgment of the district court is affirmed. 

AFFIRMED. 
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Roy BAKER, APPELLANT, LORENE SMITH, EXECUTRIX OF THE 
ESTATE oF Roy BAKER, DECEASED, SUBSTITUTE-APPELLANT, 
v. A. C. NELSON Co., ET AL., APPELLEES, ELLA BAKER, 
INTERVENER-APPELLEE, 
174 N. W. 2d 197 


Filed February 6, 1970. No. 37244. 


1. Judgments: Parties. It is essential in an action for a declara- 
tory judgment that there be a justiciable issue and that all 
interested persons be before the court before a declaratory 
judgment may be granted. When these conditions are met, 
the court is authorized to enter such a judgment. 

2. Usury: Contracts: Interest. Where the defense of usury is es- 
tablished under a motor vehicle installment contract, the con- 
tract is not void but the usurer may recover the principal of the 
contract without interest, less interest paid. 

8. Statutes: Contracts: Usury. The statute purporting to author- 
ize the installment contract that is the subject of this action was 
declared unconstitutional by this court in Elder v. Doerr, 175 
Neb. 483, 122 N. W. 2d 528, and thereby makes applicable the 
provisions of section 25-205, R. R. 8. 1943. 

4. Statutes: Limitations of Actions: Usury. Under the provisions 
of section 25-205, R. R. S. 1948, after a holding of unconstitu- 
tionality by this court, no action attacking the enforcement of 
an installment contract authorized by the invalid statute may be 
brought or maintained unless it be raised within 1 year from 
the effective date of such decision or within 1 year from No- 
vember 22, 1963, whichever is the latest in time. 

5. Limitations of Actions: Parties. Where a community of in- 
terest or a privity of estate exists between an intervener and 
other plaintiffs, a suit commenced before the expiration of the 
statutory period inures to the benefit of a person who inter- 
venes therein after the time when an action would be barred. 

On the other hand, where no community of 
interest or privity of estate exists between the intervener and 
another party or parties to the original action, the commence- 
ment of the action before the statute of limitations has run 
does not inure to the benefit of a person who intervenes after 
the time when an action would be barred. 


Appeal from the district court for Scotts Bluff County: 
Trp R. Freier, Judge. Reversed and remanded with 
directions. 


Lyman & Meister, for appellant. 
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Wright, Simmons & Hancock, for appellees. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SMITH, McCown, and NEwtTon, JJ. 


CARTER, J. 

This is an appeal from a judgment of the district court 
sustaining a motion for summary judgment by which 
the court found that defendants were entitled as a matter 
of law to recover the sum of $1,320 from the plaintiff 
as the amount remaining due on a motor vehicle install- 
ment contract. The plaintiff appealed. 

Plaintiff’s petition alleges that on August 1, 1960, plain- 
tiff purchased a house trailer; made a downpayment of 
$850 in cash or its equivalent; and executed a motor 
vehicle installment contract in the amount of $5,040: 
payable in 60 monthly installments of $84 each. The 
amount of the installment contract is shown by its terms 
to consist of the following items: The cash sale price, 
$4,350; a downpayment of $850; the unpaid balance of 
cash price, $3,500; cost of insurance, $220; the basic 
time price, $3,720; the time price differential, $1,320; 
the time balance due, $5,040; and the time sale price, 
$5,890. When the present action was commenced, plain- 
tiff had paid 44 monthly installments of $84 each on 
the contract for a total of $3,696, leaving a balance due 
of $1,344. By a stipulation of the parties, plaintiff paid 
the $1,344 into court as the installments became due 
and the plaintiff retained possession of the house trailer. 
Under the stipulation, the $1,344 was paid into court to 
abide the decision of the court in the present case and 
that such payments paid into court were not to be 
treated as an admission of liability or lack of it by 
any party to the action. , 

The defendant, Central Credit Corporation, filed its 
answer denying that it had any interest in the litigation; 
asserting that it acted solely as a collection agent for 
the defendant, A. C. Nelson Co., and that Ela Baker is 
a necessary party in that she was signatory to the con- 
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tract; and praying for a dismissal of the action. 

The defendant, A. C. Nelson Co., filed its answer and 
cross-petition admitting that it entered into the install- 
ment contract with plaintiff and his wife, Ella Baker; 
asserting that Ella Baker has an interest in the install- 
ment contract and house trailer and is a necessary party; 
contending that the contract is valid; and praying in 
its cross-petition for a dismissal of plaintiff’s petition and 
for a judgment in the amount of $1,344 to be paid from 
the funds held in the registry of the court pursuant to 
the stipulation of the parties. It denies all other allega- 
tions of plaintiff’s petition. In reply to the cross-petition 
of Nelson Company, plaintiff alleges that Nelson Com- 
pany has waived, by failure to demur, the contention 
that Ella Baker is a necessary party and is estopped to 
assert that Ella Baker is a necessary party by praying 
for a judgment in the amount of the fund held in the 
registry of the court. 

The Nelson Company filed a motion in the instant 
case to permit a demurrer after answering on the ground 
that the failure of the plaintiff to file a copy of the con- 
tract pursuant to the rules of court had misled the Nelson 
Company and resulted in its failure to demur on the 
ground of failure to bring a necessary party into the 
suit. The demurrers were filed and, after a hearing, the 
demurrers were overruled. Thereafter on July 18, 1967, 
Ella Baker filed her petition in intervention, claiming 
a one-half interest in the house trailer and asserting that 
the amount due on the contract was $24 and not $1,344 
because of usury; tendered $12 into court as her share 
of the amount due; and demanded that she receive 
indicia of title to one-half of the house trailer. In an- 
swer thereto, the Nelson Company asserted that the 
statute of limitations had run against Ella Baker and 
otherwise denied generally the allegations of her peti- 
tion in intervention. By an amended answer and cross- 
petition, the Nelson Company prayed for judgment 
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against the plaintiff for the $1,344 in the hands of the 
court. 

The Nelson Company thereafter moved for a sum- 
mary judgment, asserting that there was no issue of 
fact and as a matter of law it was entitled to judgment 
for $1,344 and interest. No evidence was produced at 
the hearing on the motion for summary judgment. The 
proceeding as presented was in fact a hearing on a mo- 
tion for judgment on the pleadings. The motion was 
sustained and plaintiff has appealed. 

The issue in this case involves the meaning and appli- 
cation of section 25-205, R. R. S. 1943, which, so far as 
applicable here, provides: “An action upon a specialty, 
or any agreement, contract or promise in writing, or 
foreign judgment, can only be brought within five years; 
Provided, that no action at law or equity may be brought 
or maintained attacking the validity or enforceability 
of or to rescind or declare void and’ uncollectible any 
written contract entered into pursuant to, in compliance 
with, or in reliance on, a statute of the State of Ne- 
braska which has been or hereafter is held to be uncon- 
stitutional by the Supreme Court of Nebraska where 
such holding is the basis for such action, unless such 
action be brought or maintained within one year from the 
effective date of such decision or within one year from 
November 22, 1963, whichever is the latest in time; * * *.” 
The action in the present case was commenced on Au- 
gust 3, 1964. The statute purporting to authorize the 
contract sued on was declared unconstitutional in Elder 
v. Doerr, 175 Neb. 483, 122 N. W. 2d 528, decided on 
June 28, 1963, and the mandate of this court was issued 
on October 18, 1963. It is clear that the petition of the 
plaintiff was filed within the 1-year period provided for 
in the statute and that the petition in intervention of 
Ella Baker was not filed within such period. 

It is the contention of the defendants that plaintiff’s 
petition does not state a cause of action for a declaratory 
judgment and that the relief prayed for in the petition in 
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intervention of Ella Baker is barred by the 1-year stat- 
ute of limitations contained in section 25-205, R. R. S. 
1943. 

It is not contended that there was no justiciable issue 
in the case that is subject to determination by declara- 
tory judgment. What is contended is that there is a 
want of necessary parties to invoke the benefit of the 
Declaratory Judgments Act. The applicable statute pro- 
vides in part: “When declaratory relief is sought, all 
persons shall be made parties who have or claim any in- 
terest which would be affected by the declaration, and no 
declaration shall prejudice the rights of persons not par- 
ties to the proceeding.” § 25-21,159, R. R.S. 1943. It is 
fundamental that the rights of the parties must be de- 
termined as of the time of the commencement of the 
action. 

This court has passed upon the necessity for making 
all interested persons parties to an action for a declara- 
tory judgment. Redick v. Peony Park, 151 Neb. 442, 
27 N. W. 2d 801. It has been generally held by this court 
that all necessary parties must be made parties to a de- 
claratory judgment action to give the court jurisdiction 
to determine the questions presented. Hall v. United 
States Nat. Bank, 128 Neb. 254, 258 N. W. 403; Dobson v. 
Ocean Accident & Guarantee Corp., 124 Neb. 652, 247 
N. W. 789; Southern Nebraska Power Co. v. Village of 
Deshler, 130 Neb. 133, 264 N. W. 462; 22 Am. Jur. 2d, 
Declaratory Judgments, § 80, p. 943. 

The motor vehicle installment contract here involved 
was signed by Roy Baker and Ella Baker. Roy Baker 
is the plaintiff and therefore a party to the action. Ella 
Baker is a signer of the contract but not made a party 
except by intervention almost 3 years after the declara- 
tory judgment action was commenced. The allegations 
of the petition in intervention are that Ella Baker owned 
an undivided one-half interest in the house trailer. 

The record discloses that all necessary persons were 
parties to the action at the time the court entered its 
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declaratory judgment. This is all that is required to 
authorize the entry of such a judgment on a justiciable 
issue notwithstanding the evidences of procrastination 
that appear to have delayed the trial of the case. 

A consideration of the pleadings in the case, including 
the petition to which a copy of the motor vehicle in- 
stallment contract is attached, demonstrates that the 
contract is usurious under many holdings of this court 
including Elder v. Doerr, supra; and Central Constr. Co. 
v. Blanchard, 180 Neb. 62, 141 N. W. 2d 416. Under the 
foregoing holdings and a finding that a contract is usu- 
rious, the contract is not void but a recovery thereon is 
limited to the amount of the principal without interest, 
less any interest paid. § 45-105, R.R.S. 1943. There can 
be no doubt after an examination of all the pleadings 
that at the time plaintiff filed his petition for a declara- 
tory judgment the contract was usurious and that he was 
entitled to such a declaration when and if all necessary 
persons had been made parties to the suit. The case was 
never dismissed for want of necessary parties but, in- 
stead, the case was permitted to drag along until all 
necessary persons had become parties to the action. 
Upon the filing of the petition in intervention by Ella 
Baker all necessary persons were parties to the action 
and the right to declaratory relief was within the power 
of the court to grant. 

A further question for our consideration is the appli- 
cation of the statute of limitations as it applies to the 
defense of usury in the instant case as set out in sec- 
tion 25-205, R. R. S. 1943. Plaintiff’s petition asserting 
the usurious nature of the installment contract was 
brought within the 1-year limitation contained in the 
act. The co-signer of the contract, Ella Baker, did not 
raise the question of usury for almost 3 years after the 
case was commenced and clearly more than the 1 year 
provided by section 25-205, R. R. S. 1943. 

The pleadings show that plaintiff and Ella Baker were 
the signers of the installment contract. Each is jointly 
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and severally liable and each has the same community 
of interest. When this situation exists the general rule 
is: “The general rule seems to be that where a com- 
munity of interest or a privity of estate exists between 
an intervener and other plaintiffs, a suit commenced be- 
fore the expiration of the statutory period inures to the 
benefit of the person who intervenes therein after the 
time when an action would be barred. The reason for 
this holding is that an intervention does not constitute 
a new cause of action. * * * Where no community of in- 
terest or privity of estate exists between the intervener 
and another party or parties to the original action, the 
commencement of the action before the statute of limita- 
tions has run does not inure to the benefit of a person 
who intervenes after the time when an action would be 
barred.” Annotation, 8 A. L. R. 2d, Bringing in Party— 
Limitations, § 42, p. 90. These principles have been 
applied in two cases by this court that we deem con- 
trolling here. 

In Hickman v. Loup River Public Power Dist., 173 
Neb. 428, 113 N. W. 2d 617, we said: “Where a com- 
munity of interest or a privity of estate exists between 
an intervener and other plaintiffs, a suit commenced be- 
fore the expiration of the statutory period inures to the 
benefit of a person who intervenes therein after the time 
when an action would be barred.” See, also, cases col- 
lected in Annotation, 8 A. L. R. 2d, § 42, p. 90. 

In Hoffman v. Geiger, 135 Neb. 349, 281 N. W. 625, the 
converse of the foregoing holdings is demonstrated by 
the following: “The petitions of the Hoffmans who 
alleged they sued for all other creditors similarly situ- 
ated did not inure to the benefit of cross-appellants to 
prevent the bar of the statute, because the two classes 
of creditors in litigation were not similarly situated. 
* * * As already stated, the cross-appellants, the nine 
intervening creditors, were in a class different from that 
of the Hoffmans. * * * By intervening and demanding 
independent relief, they disavowed the pleas of the Hoff- 
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mans in their behalf. They did not borrow from the 
pleas of other litigants immunity from the statute of 
limitations.” See, also, Annotation, 8 A. L. R. 2d, § 43, 
p. 92, and § 49, p. 107, and cases there collected. 

For the reasons stated, we hold that the commence- 
ment of the action by the plaintiff inures to the bene- 
fit of the intervener. 

The judgment of the district court is reversed and 
the cause remanded with directions to enter a declara- 
tory judgment for plaintiff and intervener for the funds 
in the registry of the court in excess of the principal 
amount of the contract as provided by section 45-105, 
R. R. S. 1943. 

REVERSED AND REMANDED WITH DIRECTIONS. 


JOHN DEERE COMPANY, A CORPORATION, APPELLEE, V. 
MartTIN VAN CONET, APPELLANT. 
174 N. W. 2d 85 


Filed February 6, 1970. No. 37334. 


1. Estoppel: Fraud. The proper function of equitable estoppel is 
the prevention of fraud, actual or constructive, and the doctrine 
should always be so applied as to promote the ends of justice 
and accomplish that which ought to be done between man and 
man. 

: The essential elements of an equitable estoppel 
are the existence of a false representation or concealment of 
material facts; it must have been made with knowledge, actual 
or constructive, of the facts; the party to whom it was made 
must have been without knowledge or the means of knowledge 
of the real facts; it must have been made with the intention 
that it should be acted upon; and the party to whom it was 
made must have relied on or acted upon it to his prejudice. 
Where one, by his words or conduct, willfully 
causes another to believe in the existence of a certain state of 
facts, and induces him to act on that belief or to alter his 
previous condition, the former is concluded from averring against 
the latter a different state of things as existing at the same 
time. 
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4. Judgments: Trial. Summary judgment is authorized when 
the moving party is entitled to judgment as a matter of 
law, it is clear what the truth is, and no genuine issue remains 
for trial. 


Appeal from the district court for Holt County: WHIL- 
LIAM C. SMITH, JR., Judge. Affirmed. 


William G. Whitford, for appellant. 


Fitzgerald, Brown, Leahy, McGill & Strom, C. L. Rob- 
inson, and William J. Brennan, Jr., for appellee. 


Heard before Wuire, C. J., CARTER, SPENCER, BOSLAUGH, 
Smitu, McCown, and Newton, JJ. 


NEWTON, J. 


Defendant purchased of Mason Company two scrapers. 
A retail installment contract vesting a security interest 
in Mason Company was executed and delivered by de- 
fendant. Subsequently, as additional security, Mason 
Company obtained a security interest in a Hobbs low- 
bed trailer under a chattel mortgage executed and de- 
livered by defendant. Both security contracts were as- 
signed to plaintiff. This action is brought to replevin 
the scrapers and trailer. Defendant answered, alleging 
that plaintiff had taken possession, under an order of 
replevin, of the two scrapers and a Fruehauf trailer and 
that plaintiff did not have a security interest in the 
trailer taken. He also alleged that at the time of filing 
this action, plaintiff was not the owner of a security in- 
terest in the scrapers. In reply, plaintiff generally denied 
the allegations contained in the answer and alleged the 
chattel mortgage was given in consideration of an exten- 
sion of time granted defendant when he was in de- 
fault under the retail installment contract. It further 
alleged that it was the intention of the parties that the 
chattel mortgage should cover the trailer replevined 
and specifically denied that the trailer was a Fruehauf 
trailer. Plaintiff’s motion for summary judgment was 
sustained. We affirm the judgment of the district court. 


VoL. 185] JANUARY TERM, 1970 137 
John Deere Co. v. Conet 


In answer to interrogatories, defendant admitted the 
execution of the retail installment contract, that a true 
copy of the contract was attached to the petition, and 
the assignment of the contract by Mason Company toa 
plaintiff. Defendant also admitted the execution of the 
chattel mortgage and that a true copy of it was attached 
to the petition. It was further admitted that defendant 
did not come into possession of the property under any 
execution, order, or judgment against plaintiff, or for 
the payment of any fine, tax, or amercement against 
plaintiff, or by virtue of any order of delivery in replevin, 
or any other mesne or final process issued against 
plaintiff. 

Admitted in evidence were defendant’s check to plain- 
tiff for $809.91, returned for want of sufficient funds, 
the retail installment contract, and the chattel mortgage. 
Also received were affidavits of Gordon Mason, president 
of Mason Company, a corporation, and D. C. Henderson, 
division retail credit manager for plaintiff, identifying 
both security contracts and stating they were assigned by 
Mason Company to plaintiff, were never redeemed by 
Mason Company, and were never reassigned. Henderson 
stated he wrote a letter to defendant saying the agree- 
ments had been reassigned and returned to Mason Com- 
pany but that no assignment was actually made because 
Mason Company failed to pay the amount due plaintiff. 

In answer to further interrogatories, defendant said the 
trailer described in the mortgage had burned up except 
for the tires and the wheels; and that he was in default 
on the retail installment contract when this action was 
filed on October 18, 1968. In his deposition, defendant 
stated the Hobbs trailer had been burned and destroyed 
prior to the date he gave the chattel mortgage on it. 

Defendant introduced in evidence a certificate dated 
‘March 12, 1965, showing he had title to a 1945 Fruehauf 
semitrailer. By way of affidavit, he said it was a 1954 
trailer, the certificate of title being erroneous in this 
respect, and that this is the trailer taken by plaintiff. 
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“The proper function of equitable estoppel is the pre- 
vention of fraud, actual or constructive, and the doc- 
trine should always be so applied as to promote the 
ends of justice and accomplish that which ought to be 
done between man and man.” 28 Am. Jur. 2d, Estoppel 
and Waiver, § 28, p. 630. The essential elements of an 
equitable estoppel are the existence of: “‘* * * a false 
representation or concealment of material facts; it must 
have been made with knowledge, actual or constructive, 
of the facts; the party to whom it was made must have 
been without knowledge or the means of knowledge of 
the real facts; it must have been made with the inten- 
tion that it should be acted upon; and the party to whom 
it was made must have relied on or acted upon it to his 
prejudice.’” Scottsbluff Nat. Bank v. Blue J Feeds, 
Inc., 156 Neb. 65, 54 N. W. 2d 392. 

All the elements of estoppel are present in this case. 
The defendant executed and delivered to plaintiff a 
chattel mortgage on a Hobbs trailer and warranted that 
he then owned a trailer of that make. He made this 
representation for the purpose of obtaining an extention 
of time on indebtedness owed by him to plaintiff. He 
thereby induced plaintiff to grant such extension and 
permit him to retain possession and use of the two 
scrapers. Defendant now says that he did not have a 
Hobbs trailer at the time of executing the chattel mort- 
gage and that the trailer he owned was a Fruehauf 
trailer. He now insists that he knowingly made a false 
representation regarding the trailer for the purpose of 
inducing plaintiff to grant him an extension of time, 
and concedes that plaintiff relied upon his false repre- 
sentation and changed its position to its detriment. Under 
such circumstances, he is estopped to maintain that the 
trailer replevied is not the mortgaged trailer. “ ‘Where 
cne, by his words or conduct, wilfully causes another 
to believe in the existence of a certain state of facts, and 
induces him to act on that belief or to alter his previous 
condition, the former is concluded from averring against 
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the latter a different state of things as existing at the 
same time.’” Bleicher v. Heeter, 141 Neb. 787, 4 N. W. 
2d 897. No issue of fact is presented in this regard. 

Defendant contends that a summary judgment was 
erroneously entered because an issue of fact is presented 
on the question of ownership of the security agreements 
at the time this suit was commenced. He relies on a 
letter written by a representative of plaintiff to de- 
fendant stating that the agreements had been reassigned 
to Mason Company. The undisputed evidence clearly 
reveals that this was an erroneous statement and that 
the security agreements never were reassigned because 
Mason Company failed to pay plaintiff the sum due on 
the agreements. There is no genuine issue of fact re- 
garding ownership. Summary judgment is authorized 
when the moving party is entitled to judgment as a mat- 
ter of law, it is clear what the truth is, and no genuine 
issue remains for trial. See County of Douglas v. OKA 
Senior Citizens, Inc., 172 Neb. 696, 111 N. W. 2d 719. 

The judgment of the district court is affirmed. 

AFFIRMED, 


In RE INTEREST OF DANNY BLUNK ET AL., CHILDREN UNDER 
EIGHTEEN YEARS OF AGE. 

Joun S, MINGUS, APPELLEE, V. ADRINA BLUNK STUCHLICK, 
APPELLANT, NEBRASKA CHILDREN’S HomMeE Society, 
APPELLEE. 

174 N. W. 2d 194 


Filed February 6, 1970. No. 37351. 


1. Parent and Child: Courts. A court may terminate parental 
rights when it finds such action to be in the best interests of the 
child, and it appears from the evidence that the parent has 
substantially and continuously or repeatedly neglected the child 
and refused to give the child necessary parental care and pro- 
tection, or a parent is unfit by reason of debauchery or repeated 
lewd and lascivious behavior, which conduct is found by the 
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court to be seriously detrimental to the health, morals, or well- 
being of the child. 


2. . The fact that the trial judge heard and ob- 
served the parties and the witnesses is an important considera- 
tion in determining the weight and significance of the testimony 
in a custody proceeding. 

3. . Where parental unfitness is established, the 


court’s sole concern is the welfare of the children. 


Appeal from the district court for Buffalo County: 
S. S. Sipner, Judge. Affirmed. 


John McArthur and A. James McArthur, for appellant. 
Robert A. Munro, for appellee Mingus. 


Lane, Baird, Pedersen & Haggart, Charles P. Fike, 
and Gary F. Anderson, for appellee Nebraska Children’s 
Home Society. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and NewrTon, JJ. 


WHITE, C. J. 


This is a juvenile action brought under the Juvenile 
Court Act, Chapter 43, article 2, R. R. S. 1943, alleging 
that appellant’s seven children were neglected and de- 
pendent and in need of special supervision. This action 
was commenced by a supplemental petition filed in the 
Buffalo County district court on March 14, 1969. In 
the original proceeding initiated on October 30, 1967, the 
district court for Buffalo County, Nebraska, took juris- 
diction of the children, found that they were neglected 
and dependent, and placed them in the custody, super- 
vision, and control of the appellee, Nebraska Children’s 
Home Society. The three youngest children have been 
placed for adoption by the Society, and it appears that 
they have been living in their adoptive homes since about 
January 26, 1968. The County of Buffalo and the Ne- 
braska Children’s Home Society were joined in this ac- 
tion and are the appellees in this case. The district court, 
on May 15, 1969, entered an order finding the appellant 
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unfit to have the custody of her children and terminated 
her parental rights. We affirm the judgment and order 
of the district court. 

A court may terminate parental rights when it finds 
such action to be in the best interests of the child, and 
it appears from the evidence that the parent has sub- 
stantially and continuously or repeatedly neglected the 
child and refused to give the child necessary parental 
care and protection, or a parent is unfit by reason of de- 
bauchery or repeated lewd and lascivious behavior, which 
conduct is found by the court to be seriously detrimental 
to the health, morals, or well-being of the child. § 43- 
209 (2) and (4), R. R. S. 1943. See, also, Hubbard v. 
Loewenstein, 181 Neb. 96, 147 N. W. 2d 164. 

In our review of the facts, tried de novo here on ap- 
peal, the fact that the trial judge saw, heard, and ob- 
served the parties and the witnesses is an important con- 
sideration in determining the weight and significance of 
the testimony in a custody proceeding. Hubbard v. 
Loewenstein, supra. A review of the evidence in this 
case leads us to the conclusion that the record supports 
the following findings of fact by a preponderance of the 
evidence: Appellant is the natural mother of the seven 
children and was divorced from their father, now de- 
ceased, in the summer of 1967. Appellant was granted 
custody of the seven children and lived with them in 
Kearney, Nebraska. Subsequent to the divorce the ap- 
pellant was the recipient of support payments for the 
children and was under the supervision of the county 
welfare department. 

A welfare worker of 13 years’ experience testified as 
to lack of cleanliness in the home and failure of appel- 
lant to properly supervise the children. She had in- 
formed appellant that complaints had been received 
about her conduct with various men in the home. We 
are unable to determine from the evidence whether one 
Gene Jordan (separated but not divorced) or one Grant 
Phifer was the first liaison of appellant. 
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About September 14, 1967, appellant was again advised 
that there had been a complaint about men living in her 
home, and she admitted that one Charles Gay had a 
bedroom on the front porch and was living there. In any 
event the relationship with Grant Phifer, beginning in 
the summer of 1967, resulted in his moving into her 
home with the children on or about October 17, 1967. 
Despite objections by the welfare worker, appellant per- 
sisted in this conduct and in living with Phifer. Phifer 
was a heavy drinking, dissolute, completely irrespon- 
sible, and perhaps dangerous person, and at various 
times the appellant was afraid of her life from beatings. 

On the evening of October 24, 1967, a deputy from 
the Buffalo County sheriff’s office appeared at the appel- 
lant’s home with a warrant for the arrest of Grant 
Phifer. On the next day, October 25, 1967, the appel- 
lant went to the Buffalo County welfare office and 
represented that she was going alone to Des Moines, 
Iowa, to visit her ex-husband who, she said, had called 
her to come and see him and that Grant Phifer was no 
longer in her home. Her assistance check, which had 
been withheld from her, was given to her and later in 
the day, appellant left for Colorado with Phifer. The 
evidence is undisputed that upon reaching Colorado ap- 
pellant posed as Phifer’s wife and lived with him in 
several places for a period of time of approximately 
2 months. 

Prior to leaving for Colorado appellant had made no 
provision for the care of her seven children. The story 
of her life in Colorado with Phifer is one of drinking 
and fighting as a result of which she finally left Phifer. 
She had notified neither the welfare department nor 
her own mother, Mrs. Ackerman, prior to leaving, and 
on October 29, 1967, 4 days after leaving with Phifer, 
Mrs. Ackerman discovered this situation as a result of 
a visit from a family friend and one of the children who 
advised that his mother was not at home. The children 
were removed to Mrs. Ackerman’s home and as a result 
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the original petition in this case was filed. 

During the time appellant was in Colorado she did 
correspond with her mother. Between November 15, 
1967, and December 13, 1967, the date set for the hear- 
ing on the custody of her children, the appellant re- 
ceived from her mother two copies of the published legal 
notice in the Kearney daily paper, was advised by her 
mother that proceedings were pending to permanently 
remove her children from her custody, and the district 
court itself in two letters which were delivered to the 
appellant prior to the hearing advised her of the hearing 
and suggested that she make an appearance and retain 
an attorney to represent her. Appellant not only failed 
to appear at the hearing or take any steps with relation 
to the care and custody of her children, but continually 
advised her mother to not.disclose her whereabouts. 
Although the appellant was working and, of course, en- 
titled to charity relief to assist her, the only attempt to 
provide adequate food, shelter, and supervision for her 
children was her request by letter to her mother to take 
care of the children. Her written correspondence to her 
mother during this period reveals the appellant was at 
a minimum, indecisive as to what, when, or how she 
could ever discharge her parental responsibility toward 
her children. 

The record shows a careful consideration by the court 
of the rights of the parties, and it is clear that there 
was ample opportunity for appellant to reform her con- 
duct, and to return to her children within a reasonable 
time. Finally, on January 26, 1968, a further hearing 
was held before the district court for Buffalo County; 
Nebraska, and the children were ordered to be placed 
in the Nebraska Children’s Home Society in Omaha, 
Nebraska, where they have been since that day except 
for the placement of three smaller children in adoptive 
homes about that date. In the meantime the appellant 
had become acquainted with another man and shortly 
after leaving Grant Phifer appellant married Paul 
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Stuchlick, a divorced man with three minor children. 

Stuchlick, appellant’s present husband, is only 29 years 
of age. He has been employed in four different jobs in 
the past year before these proceedings were initiated. 
He was divorced October 22, 1965, by a former wife, has 
three children and has paid nothing on a child support 
decree in the ‘sum of $60 per month for support of the 
three children. He has not seen his children since June 
1965 although they have been within a distance of ap- 
proximately 250 miles from his residence. 

The record herein abundantly, if not conclusively, sup- 
ports the findings of the district court that these children 
were abandoned; that they lacked proper parental care 
by reason of the fault and habits of their mother; that the 
appellant, although able to do so, neglected and refused 
to provide the necessary and proper subsistence and care 
for the health, morals, and well-being of the children; 
and that, therefore, they were neglected and dependent 
within the meaning of sections 43-201 and 43-209, R. 
R. S. 1943. 

Turning to the question of the present disposition by 
the court of the children, appellant now contends that 
she loves her children and is presently willing to pro- 
vide a home with adequate supervision and care for 
them. The proper rule in this situation is that where 
parental unfitness is established, the court’s sole con- 
cern is the welfare of the children. Mullikin v. Lutke- 
huse, 182 Neb. 132, 153 N. W. 2d 361. 

We are mindful of the compelling considerations pres- 
ent to avoid separating the seven children of this fam- 
ily from each other and from their natural mother. It 
appears from the record that these children are living 
in and have adapted to a clean and wholesome environ- 
ment, are properly fed and taken care of, and are receiv- 
ing treatment and care far superior to that they re- 
ceived in the custody of the appellant. A further and 
overriding consideration, also, is that three of the chil- 
dren have already been placed in adoptive homes for a 
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period of now approximately 2 years and have de- 
veloped the attachment, love, and adjustments of a 
normal home and parental relationship. We agree with 
the trial court that it would be unconscionable to wrench 
these three children away from their adoptive parents 
and the other four from the Nebraska Children’s Home 
Society during their impressionable years and restore 
them to their mother upon the mere representation that 
she has reformed. As we have mentioned the trial court’s 
judgment in this situation, having seen, heard, and ob- 
served the parties involved, is entitled to great weight 
under the circumstances. Moreover we are persuaded 
in this situation by the fact that the purported reforma- 
tion of the appellant’s home and environmental situation 
is primarily to be accomplished by a man 29 years of 
age who has not maintained or paid his child support 
payments to his previous wife, maintains an erratic em- 
ployment record, and does not show sufficient interest in 
his own children to visit them for the past 4 years. 

We feel, as the trial court must have felt, that the 
appellant has not sufficiently demonstrated a character, 
capacity, and a creation of proper circumstances in which 
these children may be safely returned to her unsuper- 
vised custody and control. The primary concern is fon 
the best interests of the children. Considering all of 
the circumstances we feel that the actions of the proper 
authorities concerning the welfare and the care of these 
children and the judgment of the district court concern- 
ing them should be affirmed. 

The judgment of the district court is correct and is 
affirmed. 

AFFIRMED. 
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Donap C. CoNNOR ET AL., APPELLANTS, V. CITY OF OMAHA, 


NEBRASKA, APPELLEE. 
174 N. W. 2d 205 


Filed February 6, 1970. No. 37353. 


Statutes. Where a legislative act is complete in itself but is re- 
pugnant to or in conflict with a prior statute which is not re- 
ferred to nor repealed by the latter, the earlier statute is 
repealed or modified by implication by the later act, but only 
to the extent of the repugnancy or conflict. 


Appeal from the district court for Douglas County: 
Parrick W. Lyncu, Judge. Affirmed. 


Dan J. Whiteside, for appellants. 


Herbert M. Fitle, Frederick A. Brown, Edward M. 
Stein, James E. Fellows, Allen L. Morrow, Jon B. Abbott, 
George S. Selders, Jr.. Verne W. Vance, and Kent N. 
Whinnery, for appellee. 


Heard before Wuite, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitrH, McCown, and Newton, JJ. 


NEWTON, J. 

In this action plaintiffs seek to restrain the defendant 
city from acquiring their property by eminent domain. 
Plaintiffs allege the appropriation ordinances are invalid, 
a failure to negotiate in good faith, and condemnation 
for a private purpose. These issues were resolved 
against plaintiffs in the district court. We affirm the 
judgment of the district court. 

The city of Omaha enacted three ordinances declaring 
the necessity of acquiring property of plaintiffs for 
park purposes and for a sewer easement. The ordinances 
authorized the acquiring of the property by negotiation 
or, if this was not possible, by eminent domain. No action 
in eminent domain had been commenced at the time this 
action was brought. 

The act encompassing sections 14-366 to 14-371, R. R. 
S. 1943, was adopted at the 1921 Session of the Legis- 
lature. 
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Section 14-366, R. R. S. 1943, authorizes cities of the 
metropolitan class to exercise the power of eminent do- 
main to acquire private property for various purposes, 
including parks and sewers. 

Section 14-367, R. R. S. 1943, as originally adopted, 
required the purpose and necessity for the appropriation 
to be declared by ordinance and provided for the ap- 
pointment by the city council of three disinterested free- 
holders as appraisers to appraise and assess damages and 
make awards of damages. Also, that if the award was 
confirmed, it should be paid “as in this act provided.” 

Section 14-368, R. R. S. 1943, provides that if the 
amount of the appraisal does not exceed $100,000, the 
council may proceed and shall levy special taxes or as- 
sessments on property especially benefited to the extent 
of the benefits conferred, and if the levy is insufficient, 
bonds shall be issued for the excess. 

Section 14-369, R. R. S. 1943, provides that if the ap- 
praisal exceeds $100,000, the city has 120 days to proceed 
and the council shall appoint a committee of three of its 
members to determine the amount of special benefits 
which would result from the improvement. 

Section 14-370, R. R. S. 1943, provides that if the spe- 
cial benefits do not amount to 90 percent of the amount 
of the appraisal, the proceeding shall be abandoned until 
bonds have been voted to pay such excess cost. 

Section 14-371, R. R. S. 1943, makes provision for a 
bond election. 

Section 14-367, R. R. S. 1943, was amended in 1951. As 
amended, it requires that the purpose and necessity for 
the appropriation be declared by ordinance and that the 
procedure for condemnation set forth in sections 76-704 
to 76-724, R. R. S. 1943, be followed. These sections pro- 
vide a uniform method of procedure to be followed in 
eminent domain actions. 

Plaintiffs assert that the ordinances mentioned are 
invalid for failure to comply with sections 14-368 to 14- 
371, R. R. S. 1943. Defendant maintains these sections 
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were repealed by implication with the adoption of the 
amendment to section 14-367, R. R. S. 1948, because they 
are repugnant to this section and sections 76-704 to 76- 
724, R. R. S. 1943. 

Section 14-367, R. R. S. 1943, as originally adopted, 
provided for the appointment of three disinterested free- 
holders as appraisers of damages and laid down rules 
governing the making of appraisals and how they should 
be reported. Actions prescribed in sections 14-368 to 
14-371, R. R. S. 1943, all refer to and are based upon the 
appraisal so provided for. With the amendment to sec- 
tion 14-367, R. R. S. 1943, as originally adopted, all pro- 
visions for the appointment of appraisers and directions 
for the making of appraisals were deleted. Under such 
circumstances, sections 14-368 to 14-371, R. R. S. 1943, 
were rendered inoperable and section 14-367, R. R. S. 
1943, as amended, was clearly repugnant to and incon- 
sistent with these sections. That this situation existed 
and was finally recognized by the Legislature is demon- 
strated by the repeal of these sections. See L.B. 871, 
80th Session of Nebraska Legislature. ‘Where a legis- 
lative act is complete in itself but is repugnant to or in 
conflict with a prior statute which is not referred to 
nor repealed by the latter, the earlier statute is repealed 
or modified by implication by the later act, but only 
to the extent of the repugnancy or conflict.” City of 
Auburn v. Eastern Nebraska Public Power Dist., 179 
Neb. 439, 138 N. W. 2d 629. We are constrained to agree 
with defendant that sections 14-368 to 14-371, R. R. S. 
1943, have been repealed by implication. 

Residents of the general area where plaintiffs’ prop- 
erty is located had importuned the council of defendant 
city by petitions and otherwise to establish a park in the 
vicinity. In response to this public demand, the defend- 
ant proceeded to take steps to acquire plaintiffs’ prop- 
erty for park purposes and an election was held at which 
the electorate of the city voted bonds for this purpose. 
The proposed acquiring of an easement across the same 
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property for sewer purposes is incidental and becomes 
irrelevant if the entire property is to be acquired by 
defendant. In view of the public demand for the estab- 
lishment of the park and the defendant city’s response, 
it is apparent plaintiffs’ contention that the proposed 
appropriation was for a private purpose is without merit. 

In regard to the alleged failure of the defendant to 
negotiate in good faith for the purchase of plaintiffs’ 
property, it would appear that this action was prema- 
turely brought. There is always time, prior to the filing 
and determination of an eminent domain action, to ne- 
gotiate for purchase at private sale. No eminent domain 
action had been commenced when this suit was brought. 
In any event, defendant had had plaintiffs’ property ap- 
praised, apprised plaintiffs of the result of the appraisal, 
was informed the appraised price was unsatisfactory, 
and at plaintiffs’ request, had a reappraisal which was 
also unacceptable to plaintiffs. Subsequently, offers ex- 
ceeding the appraised price were made to plaintiffs and 
rejected. The evidence fails to sustain the proposition 
that defendant failed to negotiate in good faith. 

The judgment of the district court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. FRED CANNON, 
APPELLANT. 
174 N. W. 2d 181 


Filed February 6, 1970. No. 37354. 


1. Criminal Law: Evidence. When evidence of an in-court identi- 
fication alleged to be tainted by a prior illegal] line-up is first 
challenged on appeal, such challenge, in the absence of a clear 
showing of prejudicial error, will not be considered. Failure to 
object will be attributed to defense counsel’s choice of trial 
tactics. 

In-court identification evidence is admissible 

where such identification is made on a basis independent of a 

tainted line-up. 
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3. A primary factor in determining whether an 
independent basis for an in-court identification exists is the 
opportunity afforded the witness to observe the defendant under 
circumstances free from taint. 

4, In determining the sufficiency of the evidence 


to sustain the conviction in a criminal prosecution, it is not 
the province of this court to resolve conflicts in the evidence, 
pass on the credibility of witnesses, or weigh the evidence. 

5. Criminal Law: Evidence: Appeal and Error. This court will 
not interfere with a verdict of guilty which is based on con- 
flicting evidence unless the evidence is so lacking in proba- 
tive force that it is insufficient as a matter of law to support 
a finding of guilt beyond a reasonable doubt. 

6. Criminal Law: Evidence: Juries. Evidence of an unexplained 
breaking and entering by the defendant is sufficient to require 
submission to the jury of the question whether the breaking 
and entering was with an intent to steal. 


Appeal from the district court for Adams County: 
Epmunp Nuss, Judge. Affirmed. 


Joseph R. Helmann, for appellant. 


Clarence A. H. Meyer, Attorney General, and Calvin 
E. Robinson, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BoSLAUGH, 
SmitruH, McCown, and Newton, JJ. 


Newton, J. 


Fred Cannon was charged with breaking and entering 
the Phelps Liquor Store in Hastings, Nebraska, at ap- 
proximately 11:20 p.m. on December 6, 1968. Trial to a 
jury was had and a verdict of guilty rendered pursuant 
to which judgment and sentence were pronounced against 
defendant. We affirm the judgment of the trial court. 

The Phelps Liquor Store is located approximately 
575 feet north and west of the Hitching Post Bar. The 
Phelps Liquor Store closed at about 10 p.m., but the 
manager and one other employee remained in ‘the store 
to bring additional merchandise up from ‘the basement 
and replenish the stock. The manager was on the first 
floor when he heard glass breaking. He walked toward 
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the area from which the sound came and observed that 
a large window about 6 feet high and 3 feet wide had 
been broken. A man was entering through the window. 
At this time the manager was about 20 feet from the 
broken window with a clear view of the intruder. Fif- 
teen feet in from the window was a 160 watt fluorescent 
overhead light. He shouted at the intruder who was then 
standing sidewise in the window. The intruder turned 
his head and looked directly at the store manager. He 
then retreated from the window and ran away. The 
other store employee looked out through the window 
and saw the trespasser running down the street in the 
direction of the Hitching Post Bar. He did not see the 
individual enter the Hitching Post Bar as it was around 
the corner and out of view. A call was immediately 
made to the police. That call was received at 11:24 
p.m. When the police arrived at the Phelps Liquor 
Store, the manager described the person attempting to 
gain entrance as being a medium-sized colored man with 
a bushy mustache, long sideburns, dark colored trousers 
and shirt, and a %4-length light brown leather-like coat 
or jacket. Within the hour defendant was located and 
arrested at the Hitching Post Bar. At the time of his 
arrest, defendant had a shallow cut approximately 1 
inch long under his left eye which was still bleeding. A 
bartender at the Hitching Post Bar saw the defendant 
in the bar and stated that when the police entered, the 
defendant got up and went into the back part of the 
room where his brother was playing pool. Another wit- 
ness stated that he arrived at the Hitching Post Bar about 
11:15 p.m. at which time the defendant was leaving the 
bar and that defendant returned sometime later, but the 
witness did not know at what time. At the time of his 
arrest, defendant was wearing a dark shirt, blue jeans, 
and a fawn-colored leather jacket. He had a mustache 
and was about 5 feet 10 inches in height. 

The manager of the Phelps Liquor Store made an in- 
court identification of the defendant. No motion to 
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suppress this evidence was made either before or during 
the trial. It was not objected to and there was no motion 
to strike it. On cross-examination defendant brought 
out the fact that a short time after his arrest the defend- 
ant had been identified by this witness in the absence of 
counsel or a waiver thereof. Prior to the illegal line- 
up, he had viewed a picture of the defendant and four 
other colored men. The four other colored men were 
known to the witness. This was, therefore, in effect, a 
one-man line-up made the morning following the com- 
mission of the offense. The State introduced no evidence 
regarding prior identification. 

Defendant’s evidence sought to establish an alibi. Sev- 
eral relatives and acquaintances of defendant testified. 
to his movements between 11 p.m. and 12 midnight on the 
night of December 6, indicating that he did not arrive 
at the Hitching Post Bar until after the commission of 
the offense and was at the time of the offense in the 
company of others. The various times attributed to de- 
fendant’s movements during this period seemed to be 
somewhat indefinite or conflicting. The defendant him- 
self took the stand and attempted to verify this defense, 
but on cross-examination admitted that in an earlier 
statement which he had given to the county attorney, 
he said that he had arrived there at a little after 10 p.m. 
Some of these witnesses also attempted to impeach iden- 
tification of the defendant by stating that his mustache 
was not bushy and that his sideburns were not long. 
The evidence also disclosed that defendant was suffer- 
ing from paralysis of one side of his face due to Bell’s 
Palsy and indicated that when he attempted to talk, 
smile, or otherwise endeavor to use his facial muscles, 
his face would be pulled to one side in a noticeable man- 
ner. In rebuttal, the State called a physician who tes- 
tified that defendant’s facial condition would not be 
noticeable when his face was in repose. 

In his brief and his oral argument, defendant chal- 
lenges the validity of the State’s evidence of identifica- 
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tion. This proposition was not raised either in his mo- 
tion for new trial or in his assignments of error in this 
court and would not ordinarily be considered by this 
court under such circumstances. However, in view of 
the fact that a constitutional question has been raised, 
this defense will be considered. Defendant cites the 
case of United States v. Wade, 388 U. S. 218, 87 S. Ct. 
1926, 18 L. Ed. 2d 1149. See, also, Gilbert v. California, 
388 U. S. 263, 87 S. Ct. 1951, 18 L. Ed. 2d 1178; Stovall 
v. Denno, 388 U. S. 293, 87 S. Ct. 1967, 18 L. Ed. 2d 1199. 
These cases lay down the rule that when a pre-trial 
line-up is had and defendant’s counsel is not present, evi- 
dence of the line-up is inadmissible. In the present in- 
stance, no evidence of the line-up was introduced by 
the State, the only evidence pertaining thereto being 
brought out by defendant on cross-examination. These 
cases further hold that an in-court or subsequent iden- 
tification will be barred if it is tainted by the preceding 
illegal identification. The Wade case further holds that 
evidence of an in-court identification will not be ex- 
cluded “* * * without first giving the Government the 
cpportunity to establish * * * that the in-court identifica- 
tions were based upon observations of the suspect other 
than the lineup identification.” In the present instance, 
no objection having been made to this evidence at or 
before the trial, the court had no opportunity to ascer- 
tain all the facts pertaining to the situation presented 
or to hear other evidence on the question of whether or 
not there was an independent basis for the in-court iden- 
tification. Under such circumstances, several jurisdic- 
tions have held that the defendant waives any objection 
he may have to the admissibility of the identification 
evidence. See, Robbins v. State (Ind., 1969), 242 N. E. 
2d 925; Thompson v. State, 6 Md. App. 50, 250 A. 2d 
304; People v. Armstrong (Cal. App.), 74 Cal. Rptr. 37. 
In the case of Solomon v. United States, 408 F. 
2d 1306 (D. C. Cir., 1969), the court failed to go quite 
so far and, indeed, failed to pass upon this question but 
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indicated that it was reluctant to consider such claims 
when first raised on appeal. In the case of People v. 
Cruz, 415 F. 2d 336 (9th Cir., 1969), it was held that: 
Where an evidentiary hearing is necessary for decision 
of a motion to suppress in-court identification, allegedly 
the tainted fruit of an illegal line-up, the district court 
may refuse to entertain such motion made after trial is 
underway if it is not satisfied that accused could not at 
an earlier stage have had adequate knowledge to make 
his claim. 

It was further held that: Where defense counsel made 
no objection to witness’ in-court identification despite 
fact that counsel himself elicited from previous witness 
statement that witness had identified defendant in a 
line-up and counsel presented no convincing reason why 
he could not have known of line-up, prior to trial, re- 
fusal to hold hearing, outside presence of jury and on 
motions during trial, on issue of whether in-court iden- 
tification was tainted fruit of illegal line-up was not 
prejudicial. 

It is apparent that in the present case, defendant and 
his counsel were aware at all times of the prior line-up. 
This is made evident by the cross-examination of the 
State’s identification witness in regard to the line-up 
yet no motion for the suppression of the evidence was 
made before trial. This case is even more extreme than 
the cited case in that such motion or objection was not 
made during the trial and the question was not raised by 
assignment of error in defendant’s motion for new trial 
or in his brief. While we believe this rule to be a 
proper one, especially in a case such as this, nevertheless, 
this case is not dependent upon the adoption of such a 
rule. 

As previously noted, the Wade case indicates that evi- 
dence of an in-court identification may be properly re- 
ceived if it appears that it has a basis independent of 
the illegal line-up. This is supported by the case of 
Russell v. United States, 408 F. 2d 1280 (D. C. Cir., 1969). 
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In that case the court held that: Considerations bearing 
on actual reliability of an identification are relevant only 
to a determination of whether there was an “independent 
source” for an identification made at or after unneces- 
sarily suggestive confrontation; even then, the question 
is not whether the identification was accurate in fact, 
but whether the witness was likely to make an accurate 
identification. In the case of United States v. Broad- 
head, 413 F. 2d 1351 (7th Cir., 1969), the court held 
that in-court identification evidence was admissible 
where such identification was made on a basis inde- 
pendent of a tainted line-up. This case also sets out the 
general procedure for determination of such questions 
by the trial court in the following words: “Where the 
prosecution intends to offer only an in-court identifica- 
tion, the defense may challenge its admissibility. The 
court should then, on facts elicited outside the presence 
of the jury, rule upon whether a pre-trial identification 
by the same eyewitness is violative of due process or the 
right to counsel. If a violation is found, the court 
should then decide whether the in-court identification 
is still admissible because it has an idependant (sic) 
source; indeed, it would appear in the interest of ex- 
peditious judicial administration for such a ruling to 
be made in any event. If the judge regards only the 
in-court identification as admissible, in the trial to the 
jury thereafter, the defense may, as a matter of trial 
tactics, decide to bring out the pre-trial confrontation 
itself, hoping that it can thus detract from the weight 
the jury might otherwise accord the in-court identifica- 
tion.” It appears that the Wade and similar decisions 
are aimed at preventing the use of obviously unreliable 
identifications. Thus, where the facts make it evident 
that the witness has had a reasonable opportunity, at 
the time of the commission of the crime, to view the 
defendant whom he later identifies as the culprit, the 
evidence is generally considered to be sufficiently re- 
liable to permit it to go to the jury on the basis that such. 
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view constitutes an independent basis for identification. 
Such was the case here. The defendant was observed 
full face under a bright light from a distance of only 
20 feet. The fact that the identifying witness did have 
an excellent opportunity to examine the defendant is 
made evident by the fact that he was able to give the 
police a sufficiently accurate description of the person 
he had observed so that the police were able to locate 
and identify him a short time later. 

Defendant also challenges the sufficiency of the evi- 
dence of guilt. The evidence discloses that defendant 
was positively identified as a person caught in the com- 
mission of the offense charged. He was placed in the 
vicinity at the time by another witness and when arrested, 
within an hour after the offense, he had a fresh cut on 
his face which remains unexplained. There was suffi- 
cient evidence to justify submission of this case to the 


“In determining the sufficiency of the evidence to 
sustain the conviction in a criminal prosecution, it is 
not the province of this court to resolve conflicts in the 
evidence, pass on the credibility of witnesses, or weigh 
the evidence. 

“This court will not interfere with a verdict of guilty 
which is based on conflicting evidence unless the evi- 
dence is so lacking in probative force that it is insuffi- 
cient as a matter of law to support a finding of guilt be- 
yond a reasonable doubt.” State v. Sheldon, 179 Neb. 
377, 188 N. W. 2d 428. 

Another point raised by defendant is the sufficiency 
of the evidence on the question of intent to steal. It is 
true that the defendant was interrupted and frightened 
away before he had an opportunity to make any move 
directly indicating his intent. It has long been the rule 
in Nebraska that intent being ordinarily hidden within 
the mind must be determined from al] the facts and cir- 
cumstances in evidence. In People v. Stewart, 113 Cal. 
App. 2d 687, 248 P. 2d 768, the court held that a burglari- 
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ous intent could be reasonably and justifiably inferred 
from the unlawful and forcible entry alone. In Ex Parte 
Seyfried, 74 Idaho 467, 264 P. 2d 685, it was held that: 
‘Where a dwelling house is broken and entered in the 
nighttime and no lawful motive or purpose is shown or 
appears, or any satisfactory or reasonable explanation 
given for such breaking and entering, the presumption 
arises that the breaking and entering were accomplished 
with the intent to commit larceny.” In State v. Whit- 
aker (Mo., 1955), 275 S. W. 2d 316, the court stated: 
“The intent with which certain acts are done may be 
found, and frequently can only be found, from the at- 
tendant circumstances and must ordinarily be inferred 
from the facts. * * * If a person breaks and enters a 
house intending to steal, he is not exonerated from the 
commission of burglary merely because he did not steal 
anything or because he was frightened away before he 
carried out his intent.” In State v. Woodruff, 208 Iowa 
236, 225 N. W. 254, it was held that evidence showing an 
unexplained breaking and entering of a dwelling in the 
nighttime by the defendant was sufficient to require 
submission to the jury of the question whether such 
breaking and entering was with intent to commit larceny. 
It appears in the present case that the evidence regard- 
ing intent was also sufficient to present a jury question. 

Defendant also asserts that the court’s instructions on 
intent and on the purpose for which evidence of defend- 
ant’s prior conviction of a felony can be considered were 
erroneous and. prejudicial. Suffice it to say that both 
instructions set out rules which are well established in 
this jurisdiction. 

The judgment of the district court is affirmed. 

AFFIRMED. 
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LLoyp CHAPPELL, APPELLEE, Vv. JOHN D. Carr, CouNTY 
SUPERINTENDENT OF SCHOOLS OF CHERRY COUNTY, 
NEBRASKA, APPELLANT. 

174 N. W. 2d 208 


Filed February 6, 1970. No. 37872. 


1. Schools and School Districts: Statutes. It is the mandatory 
duty of the county superintendent where the conditions pre- 
cedent in section 79-420, R. R. S. 1948, exist, unless a valid waiver 
has been given, to take action to dissolve the school district 
involved and to attach its territory to another district or 
districts. 


Unless a county school district reorganiza- 
tion committee acts promptly on petitions presented to it under 
the provisions of section 79-402, R. R. S. 1948, or unless on its 
failure to act interested parties within a reasonable time 
institute proceedings to force action, the reorganization com- 
mittee will lose jurisdiction to act on those petitions. 


Appeal from the district court for Cherry County: 
Ropert R. Moran, Judge. Reversed and remanded with 
directions. 


Michael V. Smith, for appellant. 


Beatty, Morgan & Vyhnalek and John C. Coupland, 
for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
Smitu, McCown, and Newton, JJ. 


SPENCER, J. 

This is an appeal from the entry of a summary judg- 
ment setting aside an order of the county superintendent 
dissolving a Class I school district and attaching all its 
territory to a Class II school district. 

On June 13, 1966, petitions signed by more than 60 
percent of the legal voters of school district No. 34 and 
school district No. 55, both Class I districts in Cherry 
County, were filed with the Cherry County Committee 
for School District Reorganization. These petitions 
sought the dissolution of school district No. 34 and the 
attachment of its territory to school district No. 55. The 
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members of the county committee received notice of a 
meeting of the committee for 9 o’clock a.m. on July 16, 
1966, at the office of Marie G. Perrett, county super- 
intendent of Cherry County, to consider the petitions. 
Only one member of the reorganization committee ap- 
peared at the time and place stated. The hearing was 
then continued until August 23, 1966, at 2 p. m., for lack 
of a quorum. When the county committee failed to meet 
on that day, the county superintendent announced that 
she was dissolving school district No. 34 and attaching 
a part of the territory to school district No. 55, and other 
portions to school district No. 70. A written order was 
made to that effect. Appellee herein, a legal voter, tax- 
payer, and owner of property in school district No. 34, 
appealed that order to the district court. The county 
superintendent filed a demurrer to his petition. This 
was overruled February 20, 1967. The county superin- 
tendent elected to stand on her demurrer, and the dis- 
trict court entered judgment for the plaintiff, appellee 
herein, holding the order of the county superintendent 
dated September 10, 1966, null and void. No appeal was 
taken in that action. 

No action of any nature other than recited above 
was ever taken on the petitions filed with the county 
reorganization committee. On May 30, 1968, the appel- 
lant, John D. Carr, who succeeded Marie G. Perrett as 
county superintendent of schools of Cherry County, 
caused a notice to be published in the Valentine News- 
paper, a legal newspaper published weekly at Valentine, 
Nebraska, of a hearing on the dissolution of school dis- 
trict No. 34. On August 12, 1968, appellant determined 
that there had been no school in school district No. 34 
for 6 years, and that the district for more than 155 days 
had not provided school for children by contract with 
other districts, and entered an order dissolving school 
district No. 34 and attaching all of the territory of said 
school district to school district No. 70, a Class II school 
district of Cherry County. Appellee then filed the pres- 
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ent action to set aside the order of the county superin- 
tendent. He alleged that the county superintendent was 
without power to dissolve the district because petitions 
were still pending before the county committee for school 
district reorganization, and for the further reason that 
the prior judgment was res judicata on the parties and 
the issues involved therein. After the filing of an answer 
and reply, appellee filed a motion for a summary 
judgment. The trial court sustained this motion and 
determined that the doctrine of res judicata applied. 
Section 79-402, R. R. S. 1943, under which the petitions 
were filed in 1966, provides, so far as material herein, 
as follows: “Petitions proposing to create a new school 
district or to change the boundary lines of existing 
school districts shall, when signed by at least sixty per 
cent of the legal voters in each district affected, be 
submitted to the county committee for school district re- 
organization, established under sections 79-426.01 and 
79-426.05. The county committee shall, within forty 
days, review and approve or disapprove such proposal 
and submit it to the state committee for school district 
reorganization. The state committee shall, within forty 
days, review and approve or disapprove the proposal 
and return said proposal, with any recommendations 
deemed advisable, to the county committee. The county 
committee shall, within fifteen days of receipt of the 
returned proposal, consider the action of the state com- 
mittee, and determine whether to give final approval 
or disapproval to the proposal. The county committee 
shall also, within fifteen days of receipt of the returned 
proposal, advertise and hold a public hearing at which 
the recommendations and action of the state and county 
committees shall be presented to the legal voters in at- 
tendance. The county committee shall hold the petitions 
for ten days following the hearing, at the end of which 
time the committee shall file the petitions with the 
county superintendent. The county superintendent shall, 
within fifteen days, advertise and hold a hearing to de- 
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termine the validity and sufficiency of the petitions. 
Upon determination, as a result of the hearing, that 
valid signatures of at least sixty per cent of the qualified 
legal voters of each district are contained in the respec- 
tive petitions, or at least sixty-five per cent if the pro- 
posal has been disapproved by both the state and county 
committees, the county superintendent shall proceed to 
effect the changes in district boundary lines as set forth 
in the petitions; * * *,” 

The county superintendent proceeded herein under 
section 79-420, R. R. S. 1943, which, so far as material 
herein, is as follows: ‘When, for a period of one school 
term, a district (1) shall have less than three legal 
voters residing therein, or (2) shall either fail to main- 
tain a public elementary school within the district, in 
which are enrolled and in regular attendance for at least 
one hundred fifty-five days one or more pupils of school 
age residing in the district or does not contract for the 
tuition and transportation of pupils of such district with 
another district or districts and have pupils attending 
school regularly for at least one hundred fifty-five days 
under such contract or contracts, it shall be the duty of 
the county superintendent of the county in which such 
district lies to dissolve such district and attach the ter- 
ritory of such district to one or more neighboring school 
districts; Provided, that before dissolving a district under 
the provisions of this section, the county superintendent 
shall fix a time for a hearing and shall notify each legal 
resident of the district at least fifteen days before such 
hearing; * * *.” 

At the time the appellant entered his order, no school 
had been maintained for more than 6 years in school 
district No. 34, nor had any contract for instruction 
been made with any other district for more than 2 
years, so that both of the provisions of subsection (2) 
of section 79-420, R. R. S. 1943, were applicable. The 
statute provides for a waiver of requirements in certain 
instances by the State Board of Education. They are 
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not pertinent herein. The statute reads: “* * * it shall 
be the duty of the county superintendent of the county 
in which such district lies to dissolve such district and 
attach the territory of such district to one or more neigh- 
boring school districts; * * *.” This court has interpreted 
this language to be mandatory unless a valid waiver has 
been given. See Bierman v. Campbell, 175 Neb. 877, 
124 N. W. 2d 918. Appellee does not seriously dispute 
this point but argues that inasmuch as petitions were 
filed under section 79-402, R. R. 5. 1943, the county 
superintendent is precluded from acting. There is no 
merit to this contention. 

There is no conflict between the two statutes. Section 
79-402, R. R. S. 1943, is a general statute providing a 
method by which new school districts may be created 
or the boundaries of all existing school districts may be 
changed. Section 79-420, R. R. S. 1943, is limited to de- 
populated or inactive districts. The former requires 
petitions signed by a certain percentage of the legal 
voters of the affected districts, whereas for the latter, 
there is a much more expeditious procedure. If the con- 
ditions precedent enumerated in the statute exist, it is 
the mandatory duty of the county superintendent to take 
action unless such action has been specifically waived by 
the State Board of Education. 

In the instant case, petitions were filed with the Cherry 
County School District Reorganization Committee in 
1966. Although the committee was required to act with- 
in 40 days, it failed to do so. While it would have been 
possible for any interested party to have forced action 
through legal proceedings, no one attempted to do so. 
The failure of the county committee to act cannot be at- 
tributed to any dereliction on the part of the county 
superintendent, and no such allegation has been made 
herein. The Cherry County School Reorganization Com- 
mittee, for reasons not apparent in this record, chose 
to ignore its duty and no one saw fit to force the issue 
even after the judgment decreeing the nullity of the 
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1966 order of the county superintendent. It is readily 
understandable why property owners who did not have 
children of school age would not be interested in forcing 
the reorganization committee to act. So long as the 
situation remained as it was, no school taxes were be- 
ing levied on property in school district No. 34. If dis- 
solution of the district had been proceeding expeditiously 
under the petition procedure, there would have been no 
need for action by the county superintendent. However, 
that was not the situation, and it became the duty of the 
county suprintendent to take the action outlined in sec- 
tion 79-420, R. R. S. 1943, to provide regular school facil- 
ities for children of school age in school district No. 
34. The conditions precedent existed, and the county 
superintendent had no alternative but to proceed with 
the action of dissolution and attachment. 

Even if the county committee retained jurisdiction 
under the petitions beyond the time specified for its 
mandatory action, and it would in certain instances 
where it was attempting to follow the statute, its failure 
to act, as well as the failure of any interested person ta 
force action for more than 2 years, certainly divested 
it of any'such jurisdiction. Unless a county school dis- 
trict reorganization committee acts promptly on peti- 
tions presented to it under the provisions of section 79- 
402, R. R. S. 1943, or unless on its failure to act inter- 
ested parties within a reasonable time institute proceed- 
ings to force action, the reorganization committee will 
lose jurisdiction to act on those petitions. Assuming, 
which we do not, that the judgment sustaining the de- 
murrer in the first action was correct, it clearly cannot 
be res judicata under the facts in this case. 

For the reasons given, the judgment herein is reversed 
and the cause remanded with directions. to dismiss ap- 


pellee’s petition on appeal. ; 
REVERSED AND REMANDED WITH DIRECTIONS. 
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WILLIAM S. LAWSON, APPELLANT, V. VIRGINIA LAWSON, 
APPELLEE. 
174 N. W. 2d 202 


Filed February 6, 1970. No. 37460. 


1. Divorce: Statutes. Section 42-340, R. R. S. 1943, provides that 
a divorce decree shall not become final or operative until 6 
months after trial and decision except for purposes of appeal. 

2. Divorce: Pleadings. Either party to a divorce action may with- 
in 6 months of the date of the entry of the decree make ap- 
plication to have the decree set aside or modified. 

The automatic finality of a divorce decree at 
the end of 6 months is stayed where proceedings for vacation 
or modification are then pending. 

4, Divoree: Judgments. Where parties resume marital relations 
within the 6-month period, the decree may be set aside. 

One of the important purposes of the law 

requiring 6 months to elapse between the entry of a decree of 

divorce, which in this state is in the nature of an interlocutory 
order, and before the same becomes final, is to give the parties 

a chance to effect a reconciliation which the law favors. 

A consent decree is usually treated as an 

agreement between the parties. It is accorded greater force 

than ordinary judgments and ordinarily will not be modified 
over objection of one of the parties. 


Appeal from the district court for Douglas County: 
Joun E. Murpuy, Judge. Affirmed. 


George O. Kanouff, for appellant. 


Shrout, Lindquist, Caporale, Brodkey & Nestle, for 
appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmirH, McCown, and Newron, JJ. 


SPENCER, J. 


This is an appeal from the denial of an application to 
set aSide and vacate a “modified” divorce decree. 

Plaintiff secured a decree of divorce herein October 
19, 1960. Defendant’s cross-petition was dismissed be- 
cause defendant had failed to introduce evidence in 
support thereof. Plaintiff, in addition to child support 
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of $25 per week, was ordered to pay defendant the sum 
of $6,100 alimony. This alimony was payable at the 
rate of $50 per month, with the proviso that the monthly 
payments should cease upon the date of the remarriage 
of the defendant. The decree provided that except for 
purposes of appeal it would not be final or operative 
until 6 months from the date thereof. 

On April 11, 1961, within the 6-month period, the de- 
fendant filed a motion to set aside the decree because 
the parties had lived together as man and wife since the 
granting of the decree as well as after the filing of the 
petition and prior to the granting of the decree. 

On the 14th day of September 1961, the plaintiff’s 
attorney had a new decree, which was designated as a 
“modified” decree, entered in the case. This decree had 
been approved as to form by defendant’s attorney. The 
“modified” decree was identical in every respect with 
the previous decree except that the proviso terminating 
alimony payments upon the date of the remarriage of 
the defendant was eliminated. Both parties have re- 
married. Defendant remarried January 18, 1965, con- 
siderably before the alimony payments at $50 per month 
would total $6,100. 

Plaintiff, whose attorney had the “modified” decree 
entered, filed this action by other counsel February 20, 
1969, when defendant sought to collect the balance due 
by garnishment process. He seeks to set aside and vacate 
that decree and to declare the decree of October 19, 
1960, to be in full force and effect. 

Plaintiff raises two issues herein: “1. Whether the 
Court had a legal right to modify the original Decree 
as to alimony provisions after said original decree be- 
came final. 2. Whether the Court when the only legal 
instrument before it was a motion to set aside a decree 
on the grounds the parties had lived together as husband 
and wife after the filing of the original Petition and after 
the entry of the decree can modify said decree by 
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changing the alimony provisions after the original de- 
cree became final.” 

The difficulty with both plaintiff’s issues is that the 
original decree never became final. Plaintiff ignores sec- 
tion 42-340, R. R. S. 1943, which provides that a divorce 
decree shall not become final or operative until 6 months 
after trial and decision, except for purposes of appeal. 
By this section, either party to a divorce action may 
within 6 months of the date of the entry of the decree 
make application to have the decree set aside or modi- 
fied. Hubbard v. Hubbard, 176 Neb. 768, 127 N. W. 
2d 503. 

The automatic finality of a divorce decree at the end 
of 6 months is stayed where proceedings for vacation 
or modification are then pending. Dudgeon v. Dudgeon, 
142 Neb. 82,5 N. W. 2d 133. 

Defendant in her application alleged that the parties 
cohabited after the filing of the petition and also after 
the entry of the decree. Where parties resume marital 
relations within the 6-month period, the decree may be 
set aside. Shinn v. Shinn, 148 Neb. 832, 29 N. W. 2d 
629, 174 A. L. R. 510. In that case, the parties had re- 
sumed marital relations within the 6-month period, but 
no action was taken to set aside the decree, and it be- 
came final. This court set aside the decree on the grounds 
of extrinsic fraud. That case quoted with approval 
from Cary v. Cary, 144 App. Div. 846, 129 N. Y. S. 444, 
as follows: “ ‘If the fact of the voluntary cohabitation 
had been known to the court at the time of the entry of 
the final judgment, the final judgment would undoubt- 
edly have been denied.’ ” 

One of the important purposes of the law requiring 
6 months to elapse between the entry of a decree of 
divorce, which in this state is in the nature of an inter- 
locutory order, and before the same becomes final, is 
to give the parties a chance to effect a reconciliation 
which the law favors. Shinn v. Shinn, 148 Neb. 832, 29 
N. W. 2d 629, 174 A. L. R. 510. 
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At the time plaintiff’s counsel appeared before the 
district court on September 14, 1961, and procured the 
entry of what is described as a “modified decree,” the 
divorce was not final because of the pending motion. 
Plaintiff argues the motion has never been heard. If 
that were true, the divorce would not be final. The new 
decree was presented to the court with the representation: 
that both parties, through their respective counsel, had 
approved and consented to its entry. The only change 
it made was to modify the original decree so as to de- 
lete the provision that alimony payments should cease 
upon defendant’s remarriage. The court had the power 
to modify the previous decree. The presentation of this 
new decree to the court by plaintiff’s attorney, approved. 
by defendant’s attorney, was a representation that the 
parties had agreed on a new property settlement and by 
consent the decree was being submitted for approval. 
The court was justified in presuming the full agree- 
ment of the parties, and approved the settlement by sign- 
ing the tendered decree. This decree became final 6 
months thereafter. See Royal Trust Co. v. Exchange 
Bank of Cortland, 55 Neb. 663, 76 N. W. 425. It was 
to every intent and purpose a consent decree. 

In Detter v. Erpelding, 176 Neb. 600, 126 N. W. 2d 
827, we held: “A consent decree is usually treated as 
an agreement between the parties. It is accorded greater 
force than ordinary judgments and ordinarily will not 
be modified over objection of one of the parties.” See, 
also, Kanouff v. Norton, 160 Neb. 593, 71 N. W. 2d 89. 

Plaintiff argues that the original decree provides for 
an unqualified allowance of alimony in gross. As orig- 
inally drawn it did not so provide. Even if it had, that 
fact in the proper case would not divest the district 
court of the power to modify or vacate its decree, as 
provided by section 42-340, R. R. S. 1943. 

There being no merit to plaintiff’s assignments of error, 
the judgment herein is affirmed. 

AFFIRMED. 
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PLATTE VALLEY BANK oF NorTH BEND, A CORPORATION, 


APPELLEE, Vv. NORMAN P. KRACL, APPELLANT. 
174 N. W. 2d 724 


Filed February 17, 1970. No. 37266. 


1. Marshaling Assets: Mortgages. The equitable doctrine of mar- 
shaling assets rests upon the basic principle that a senior credi- 
tor who has two funds from which he may satisfy his debt 
may not defeat another junior creditor who may resort to only 
one of these assets. 

2. Mortgages. Upon default a secured party may enforce his 
security interest by any available judicial procedure. 

3. Statutes: Automobiles: Liens. Section 60-110, R. R. S. 1943, 
of the Nebraska motor vehicle code, establishes a procedure by 
which a lienor can secure his interest in a motor vehicle, and if 
such procedure is followed, then the lienor’s interest shall take 
priority, and on default, the secured creditor is given an abso- 
lute right to the immediate possession of the motor vehicle. 


4. Mortgages: Automobiles. Under article 9 of the Nebraska Uni- 
form Commercial Code, a secured creditor under a mortgage 
of a motor vehicle is given, on default, a statutory right to the 
immediate possession of the motor vehicle. 


5. Marshaling Assets: Equity. The doctrine of marshaling assets 
is not founded upon the law of contract or liens but rather the 
doctrine is based in equity and is designed to promote fair 
dealing and justice. 

6. Marshaling Assets: Liens. The rule as to marshaling assets has 
its proper exceptions and limitations, and where, by reason of 
the circumstances in a particular case, it would be inequitable 
and work an injustice to require one of two creditors having a 
lien on two securities to first resort to the one on which the 
other creditor has no lien, a court of equity will not enforce 
the doctrine of marshaling assets. 


Generally the doctrine of marshaling assets 
will not be applied if it will hinder or impose hardships on the 
paramount creditor, or inconvenience him in the collection of 
his debt, or deprive him of his rights under his contract. 

8. Marshaling Assets. The doctrine of marshaling assets is not 
an absolute right of a litigant and generally may not be invoked 
or applied so as to defeat statutory rights. 


Appeal from the district court for Dodge County: 
Rosert L. FLory, Judge. Affirmed in part, and in part 
reversed and remanded with directions. 
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John L. Cutright, for appellant. 
Kerrigan, Line & Martin, for appellee. 


Heard before WutTE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newton, JJ. 


Waiter, C. J. 

This is an action in replevin filed by the plaintiff 
bank to recover a pick-up truck upon which it held first 
and second liens. The question presented is whether, 
on default, the plaintiff as a security grantor is entitled 
to possession of the motor vehicle as against a subse- 
quent levying creditor, without first proceeding against 
other property covered by the plaintiff bank’s original se- 
curity agreements. The district court in its judgment held 
that plaintiff was entitled to possession of the vehicle, 
but that before plaintiff could dispose of the vehicle it 
should proceed against other property covered in an- 
other security agreement. We reverse the judgment 
and remand this portion of the cause to the district court. 

The facts have been stipulated as follows: On August 
2, 1966, and August 3, 1966, one Pedro Leal executed 
and delivered to plaintiff, a Nebraska corporation, for 
valuable consideration separate financing statements and 
security agreements which were filed for record on Au- 
gust 3 and 8, 1966. These documents constituted first 
and second liens on a Chevrolet pick-up truck. On or 
about February 15, 1968, defendant, in this case, re- 
covered a judgment on a promissory note against the 
bank’s debtor, and in this action had an execution issued 
and levied on the pick-up truck. At the execution sale 
on March 19, 1968, plaintiff’s cashier announced to all 
persons present that plaintiff had two liens filed and 
shown on the face of the certificate of title to the vehicle 
being sold in excess of plaintiff's believed value of that 
vehicle. This announcement was made twice, defend- 
ant’s attorney hearing the announcement both times. 
Plaintiff made no demand for possession and no court 
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action was commenced prior to the filing of this action 
for replevin. 

Plaintiff’s debtor defaulted, and on May 1, 1968, plain- 
tiff notified defendant in writing of its intention to ex- 
ercise its right, under the security agreements and fi- 
nancing statements, specifically to take possession of the 
motor vehicle in question. Plaintiff has other security 
in addition to the truck involved in this proceeding, and 
defendant refused to surrender possession of the vehicle. 

It would appear there is no question but that the 
plaintiff bank has an enforceable lien and that it is 
superior to that of the defendant judgment creditor. 
However, it is defendant’s contention that the equitable 
doctrine of marshaling assets may or can be applied 
in a replevin action when the senior lien holder has 
additional security available to which a junior lien 
holder has no access. To this contention there are three 
related answers: (1) The sole issue ordinarily liti- 
gated in a replevin action is the right to the immediate 
possession of the property. Ordinarily questions of title, 
or the total adjustment of the rights of the parties with 
relation to the whole transaction, abide disposition in 
other jurisdictional forums; (2) the motor vehicle lien 
statute, section 60-110, R. R. S. 1943, establishes the 
plaintiff’s right to priority in this case, giving him an 
absolute statutory right to the immediate possession of 
the property in question; and (3) under article 9 of the 
Nebraska Uniform Commercial Code, the plaintiff has an 
absolute right to priority, again giving him a statutory 
right to the immediate possession of the property. 

The right to possession here is founded upon a specific 
motor vehicle chattel mortgage covering one vehicle only, 
a 1966 Chevrolet, secured by an installment loan in the 
amount of $2,485.44 dated August 3, 1966. This mort- 
gage was signea and executed on August 3, 1966. This 
instrument provides, inter alia, “and upon default Se- 
cured Party shall have the immediate right to the pos- 
session of the Collateral.”. Our Nebraska motor vehicle 
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law, Chapter 60, R. R. S. 1943, establishes a special law 
governing title, the priority of liens, and the right to 
possession of motor vehicles. Section 60-110, R. R. S. 
1943, provides in part that: “Any mortgage, conveyance 
intended to operate as a mortgage, trust receipt, condi- 
tional sales contract, or other similar instrument covering 
a motor vehicle * * * if a notation * * * (of such instru- 
ment) has been made by the county clerk on the face 
* * * (of the certificate of title), shall be valid as against 
the creditors of the mortgagor, whether armed with 
process or not, and subsequent purchasers, mortgagees 
and other lienholders or claimants but otherwise shall not 
be valid against them. All liens, mortgages and encum- 
brances, noted upon a certificate of title, shall take prior- 
ity according to the order of time in which the same 
are noted thereon by the county clerk.” (Emphasis 
supplied.) 

The statutory history reveals a legislative desire to 
separately classify and establish a procedure for the 
enforcement of liens on motor vehicles. It is clear in 
the modern context that problems of increased mobility, 
accelerated depreciation, difficulty of identification, sim- 
plicity, celerity, and certainty in credit policy, and other 
considerations have resulted in a legislative determina- 
tion to clear up the previous uncertainties and confu- 
sion in the law by the enactment of a comprehensive 
statute. The statutory scheme creates a simple method 
that will accomplish a general public interest in main- 
taining simplicity and celerity in the determination of 
the right to the uninterrupted possession and use of motor 
vehicles and the facilitation of the operation of the credit 
structure supporting motor vehicle financing. The stat- 
ute clearly establishes a procedure by which a lienor 
can secure his interest in the vehicle, and unless he does 
so, his lien shall not be enforceable against subsequent 
creditors of the mortgagor. But if such procedure is 
followed; however, then the lienor’s interest shall take 
priority. It would appear without question that the 
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plaintiff, under the clear provisions of the statute, has a 
valid and enforceable prior lien with the immediate 
right to possession. It appears further that the declared 
statutory policy of this state is to enforce the clear, un- 
ambiguous, and specifically recited agreement between 
the parties present in this transaction. 

There is another basis upon which defendant’s argu- 
ment must be rejected. Article 9 of the Nebraska Uni- 
form Commercial Code explicitly governs secured trans- 
actions. The debtor in this case has defaulted, and upon 
default a secured party may enforce his security inter- 
est by any available judicial procedure. § 9-501, U. C. C. 
On default a secured party has the right to take posses- 
sion of the collateral. § 9-503, U. C. C. These sections 
clearly show that an action in replevin when the debtor 
has defaulted is proper, and allow such a procedure if 
plaintiff is in fact a “secured party.” 

Under section 9-105 (1) (i), U. C. C., a secured party 
is “a lender * * * in whose favor there is a security in- 
terest, * * *.” Security interest as defined in section 1- 
201 (37), U. C. C., is an interest in property “which 
secures payment or performance of an obligation.” 
Clearly, the bank qualifies as a secured party with a 
security interest in the property here in question. The 
bank’s interest is perfected under section 9-303 (1), U. 
C. 'C., since financing statements were filed pursuant to 
section 9-302 (1), U. C. C., and the interest has attached 
under section 9-204 (1), U. C. C. Since the bank filed 
first, and perfected first, then clearly it has priority 
under section 9-312, U.C.C. Priority under this section, 
and the right to take possession of the collateral under 
section 9-503, U. C.'C., establishes a statutory right which 
would be defeated if plaintiff were forced to marshal 
assets. 

We examine the doctrine of marshaling assets as it 
applies to the particular facts in this case. The district 
court’s order did not require a resort to other security 
in the same agreement, but rather required a resort by 
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the plaintiff to security covered in an independently ex- 
ecuted instrument on other personal property and signed 
and executed on a different date. This mortgage, in the 
sum of $1,100, covered two 1956 and 1957 vehicles to- 
gether with some trailer equipment and 16 pigs. This 
petition was filed on May 8, 1968, at which time the 
equipment would be 11 and 12 years old, respectively, 
and the pigs about 2 years of age. 

The signed and executed agreement between the par- 
ties concerning which there is no dispute, reads in part 
as follows: “The taking of this security agreement shall 
not waive or impair any other security said Secured 
Party may have or hereafter acquire for the payment of 
the above indebtedness, nor shall the taking of any such 
additional security waive or impair this security agree- 
ment; but said Secured Party may resort to any secu- 
rity it may have in the order it may deem proper, and not- 
withstanding any collateral security, Secured Party shall 
retain the rights of setoff against Debtor.” (Emphasis 
supplied.) Also the agreement contains the heretofore- 
recited provision for immediate possession upon default. 
The equitable doctrine of marshaling assets rests upon 
the basic principle that a senior creditor who has two 
funds from which he may satisfy his debt may not de- 
feat another junior creditor who may resort only to one 
of these assets. Anthes v. Schroeder, 68 Neb. 370, 94 N. 
W. 611; Meyer v. United States, 375 U. S. 233, 84 S. Ct. 
318, 11 L. Ed. 2d 293. It is not founded upon the law of 
contract or liens but rather the doctrine is based in 
equity and is designed to promote fair dealing and 
justice. 

But the rule is well settled in equity that the doctrine 
of marshaling assets is not an absolute right, and cannot 
be invoked or applied so as to defeat statutory rights. 
55 C. J. S., Marshaling Assets and Securities, § 1b, p. 
958. Following the principle announced in this general 
rule our court has held that the rule as to marshaling 
assets has its proper exceptions and limitations, and 
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where, by reason of the circumstances in a particular 
case, it would be inequitable and work an injustice to 
require one of two creditors having a lien on two secu- 
rities to first resort to the one on which the other credi- 
tor has no lien, a court of equity will not enforce the 
doctrine of marshaling assets. Anthes v. Schroeder, supra. 
See, also, 55 C. J. S., Marshaling Assets and Securities, 
§§ 1 to 4, pp. 956 to 965. 

Securities will not be marshaled to the injury of one 
over whom the party asking the marshaling has no su- 
perior equity. 55 C. J. S., Marshaling Assets and Secu- 
rities, § 1b, p. 961. We further note that the court’s 
order in this case requiring resort to the property 
alienated in the other security agreement is, in effect, 
an order for a foreclosure of the security agreements in 
order of their alienation. This result cannot be reached 
under the doctrine of marshaling assets because it must 
be based upon a contractual agreement, whereas the 
agreement of the parties in the present case is directly to 
the contrary. Nor is there any allegation, proof, or 
finding by the court that the value of the chattels secured 
in the other mortgage sought to be marshaled is substan- 
tially or wholly sufficient to satisfy the paramount lien 
of the mortgage and issue in this action. This is fatal. 
00 C. J. S., Marshaling Assets and Securities, § 1b, p. 
961; Becker Roofing Co. v. Farmers’ & Merchants’ Bank 
of Piedmont, 223 Ala. 132, 134 So. 635; Bradford Realty 
Corporation v. Beetz, 108 Conn. 26, 142 A. 395; Bewley 
Mills v. First Nat. Bank (Tex. Civ. App.), 110 S. W. 
2d 201; Meyer v. United States, supra. It should not be 
applied where the parties themselves have by contract 
fully defined their rights with reference to the priority 
of the marshaling of their assets. 55 C. J. S., Marshaling' 
Assets and Securities, § 1b, p. 961; Boykin v. First State 
Bank of Comanche (Tex. Civ. App.), 61S. W. 2d 126. 

The exceptions to the application of the doctrine of 
marshaling assets, from a review of all of the cases,-has 
been comprehensively stated in 55 C. J. S., Marshaling 
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Assets and Securities, § 4, p. 963, as follows: “Such 
relief will not be given if it will hinder or impose hard- 
ships on the paramount creditor, or inconvenience him in 
the collection of his debt, or deprive him of his rights 
under his contract, by displacing or impairing a prior 
acquired lien or contract right; nor will it be given on 
any other terms than giving him complete satisfaction. 
The doctrine is never enforced where it will operate to 
suspend or put in peril the claim of the paramount credi- 
tor, or cause him risk of loss, or where the fund to be 
resorted to is one which may involve such creditor in 
litigation, especially if final satisfaction is somewhat un- 
certain, or where the effect of applying the doctrine 
would be to compel him to proceed by an independent 
action, such as one for the foreclosure of a mortgage, 
since that would place an additional burden on him.” 
(Emphasis supplied. ) 

The application of the above principles to the facts in 
this case is obvious. There is no proof of the value of 
the chattels in the other mortgage sought to be marshaled. 
It would appear reasonable that it was far short of satis- 
fying the obligations of either mortgage conferring am 
aggregiate total indebtedness with interest of something 
over $4,000. It would be contrary to the express agree- 
ment of the parties. It would clearly delay the para- 
mount creditor and require him to resort to conjectural 
and speculative independent legal action. The iden- 
tification and impounding of the pigs involved in the first 
mortgage is speculative. Plaintiff would have the addi- 
tional burden of advancing the costs, examining and 
evaluating the burden of an independent legal action, and 
the possible appeals and delay involved. Such a result 
if applied generally would adversely affect the extension: 
of credit on motor vehicles and perhaps materially im- 
pair the extension of credit by a bank or loan company 
on property other than motor vehicles to the debtor. It 
would extend the period of litigation and possible con- 
troversy. The statute on governing the extension of 
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credit on motor vehicles was enacted to simplify and 
clarify situations of this type. Here the parties them- 
selves have done all they can, by an explicit provision 
in the contract, to enforce the policy of the statute and 
to forbid the delay and uncertainty of a double and de- 
layed foreclosure procedure and the right to possession. 
Such a result flies in the face of the express provisions 
of the contract and flies in the face of the fundamental 
rule that a judgment creditor cannot become invested 
with a right that his judgment debtor himself did not 
have. Finally, it is apparent that the defendant in this 
action has not even remotely met the burden of proof in 
order to affirmatively demonstrate that he is entitled to 
the equitable benefits of the doctrine of marshaling 
assets. 

For these reasons it is clear that the plaintiff has a 
priority interest in the property in question and is en- 
titled to the immediate right to possession; and that it is 
not required to marshal assets in the other security in- 
terest in this replevin action. This is particularly true 
in this case because the defendant judgment creditor 
prays only for dismissal of this replevin action in his 
answer. 

For the reasons given the cross-appeal of the plaintiff 
is sustained herein, and that part of the judgment de- 
creeing that the plaintiff was entitled to the possession of 
the vehicle is affirmed, and the portion of the judgment 
decreeing that the plaintiff before disposing of the ve- 
hicle should proceed against the other property of the 
judgment debtor is reversed. The judgment of the dis- 
trict court is affirmed in part and reversed in part and 
the cause remanded with directions to enter a judgment 
consistent with this opinion. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 
Spencer, J., concurs in the result. 
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ARTHUR J. ABBOTT, APPELLANT, V. ETHEL S. ABBOTT, 
APPELLEE. 
174 N. W. 2d 335 


Filed February 17, 1970. No. 373821. 


1. Pleadings: Limitations of Actions. A cause of action pleaded 
by amendment ordinarily relates back to the original pleading 
for limitation purposes, provided that claimant seeks recovery 
on the same general set of facts. 

2. Fraud. The maker of a fraudulent misrepresentation is not 
liable to one who does not rely upon its truth but upon the 
expectation that the maker will be held liable in damages for 
its falsity. 

3. Fraud: Evidence. The parol evidence rule does not prevent re- 
ception or consideration of evidence to prove promissory fraud. 

4. Wills. Settlement of a will contest, unlike a composition among 
creditors, does not rest upon the assumption of equality among 
various claimants and heirs. 


Appeal from the district court for Grant County: 
RoserT R. Moran, Judge. Reversed and remanded. 


Wright, Simmons & Hancock, for appellant. 


Finlayson, McKie & Fisk and Lester A. Danielson, for 
appellee. 


Heard before Wurtz, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newton, JJ. 


SmitH, J. 

Arthur Abbott sued his stepmother, Ethel, to recover 
damages for promissory fraud and undue influence. He 
alleged that she thus had caused him to settle objections 
by his sisters to probate of their father’s will. The dis- 
trict court rendered summary judgment for Ethel, and 
Arthur has appealed. Questions concern (1) relation 
back of amended pleadings for limitation purposes, (2) 
justifiable reliance on a promise made with intent not 
to perform it, (3) applicability of the parol evidence 
rule to promissory fraud, and (4) legality of bargain. 

In the posture of the case parts of the record favorable 
to Ethel are excluded from the following summary. 


178 NEBRASKA REPORTS [VoL. 185 
Abbott v. Abbott 


Besides Ethel and Arthur, survivors of Christopher J. 
Abbott, deceased, were Le Roy Abbott, brother, and 
Glaideth Frank and Phyllis Drummond, daughters. Chris- 
topher’s will gave one-half of his estate to Ethel. Le 
Roy, Arthur, and Glaideth were named specific lega- 
tees. Arthur, Glaideth, and Phyllis were named bene- 
ficiaries of the remainder in equal shares. The will was 
subscribed by four witnesses: Le Roy, Ethel, Arthur, 
and Miles Lee, a lawyer and not a beneficiary. 

Glaideth and Phyllis were threatening to contest pro- 
bate of the will on grounds of defective attestation. 
Arthur’s counsel argues that the threat was telling: 
“.. a serious problem presented itself to Mrs. Abbott. 
If there was a will contest, she would have to testify. 
If she testified (regardless of the result of the will con- 
test) she would receive one-fourth instead of one-half 
of the estate (a difference of $1,250,000.00). If, however, 
there was no contest, then Mrs. Abbott need not testify 
and the will could be proved by Miles Lee, alone, and 
Mrs. Abbott would receive one-half of the estate.” 

On March 29, 1954, Arthur without an attorney at- 
tended a conference of family members and attorneys 
in Omaha. There he volunteered to share equally with 
Glaideth and Phyllis. Ethel reacted by orally promising 
to pay him an amount out of her share upon distribution 
of the estate. The amount was fixed at the difference in 
value between the property covered in the will provisions 
for Arthur and the property distributed to him from 
the estate. Ethel attached conditions that he agree to 
share equally with his sisters and that the sisters agree 
not to contest probate of the will. On May 6 and 10 
Ethel again orally promised payment. Conditions were 
that Arthur sign the proposed written settlement, that 
he appear as a subscribing witness to the will in county 
court, and that he obtain written approval of the written 
settlement from his attorney, Miles Lee. 

The will was admitted to probate in accordance with 
the settlement, dated May 6, 1954, but signed by Arthur 
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on May 10. The settlement in the main saved the testa- 
mentary gift of one-half the estate to Ethel. By its 
terms the property specifically bequeathed to Arthur and 
Glaideth, and $128,816.70 which Ethel paid because of a 
ranch that Phyllis for convenience had conveyed to 
Christopher, went equally to Arthur, Glaideth, and 
Phyllis. 

Arthur received $303,415.25 less than he would have 
received under the will without settlement. There is 
a suggestion that he would have received less under 
the will than under the statutes of descent and 
distribution. 

As counsel for Arthur, Miles in writing approved the 
family settlement. Arthur had retained him after the 
Omaha conference and after a suggestion by Ethel to 
Miles respecting the retainer. Miles had prepared a 
letter addressed to himself. The letter, signed by Arthur 
on May 10, date of the probate hearing, reads: 

“T have signed the agreement . . . without your con- 
sent. I fully understand that it is a large financial 
sacrifice .. . I know that you have strenuously advised 
me against signing such a contract. However, after 
talking with Ethel and Le Roy Abbott, I felt determined 
not to go back on the voluntary offer I made at the 
Omaha conference... Against your counsel .. ., I have 
directed you as my attorney to approve the stipulation 
settling the estate controversies and admitting my fa- 
ther’s will to probate.” 

Miles explained why he had insisted upon the letter 
from Arthur: “... Arthur was rather changeable and 
also inexperienced in business matters and he was in 
close relationship with Ethel . . . I knew of the influ- 
ence Ethel Abbott may have over him and I wanted 
that (letter) for my own protection ... Ethel... very 
largely dominated all business matters that affected 
Arthur and ... the estate.” 

Prior to the end of May 1954, Miles was discharged 
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as attorney for Arthur and for Le Roy, Ethel, and 
Arthur as personal representatives of the estate. 

Warren Johnson, attorney for Glaideth and Phyllis, 
had conferred on April 6, 1954, with Barton Kuhns, 
attorney for Ethel. Warren expressed doubt whether his 
clients would agree to settle at the expense of Arthur 
but not of Ethel unless Arthur should receive additional 
property. Barton stated that such an agreement must 
never be in writing. Warren departed with the im- 
pression from Barton that the settlement would not 
cause Arthur substantial loss. Glaideth, Phyllis, and 
their attorneys on May 10, 1954, did not otherwise know 
of oral promises by Ethel to Arthur. 

Warren, Glaideth, and Phyllis made affidavits that the 
alleged oral promises had not resulted in misrepre- 
sentations to affiants. The settlement had been fair to 
the sisters. They did not consider themselves entitled 
to any part of what Ethel may have promised Arthur. 

Arthur commenced action on his original petition on 
December 26, 1963. The petition and the first amended 
petition alleged the will, the family settlement, the oral 
promises by Ethel, acceptance and performance by 
Arthur, and nonperformance by Ethel. There was no 
allegation of fraud or undue influence. On January 4, 
1965, more than 4 years after distribution of the estate 
on February 9, 1960, Arthur filed a second amended peti- 
tion. It introduced promissory fraud and undue 
influence. 

Prior opinions concerning the statute of limitations 
contain these rules: Commencement of action on the 
original petition may stop the running of the statute, 
although the petition fails to state a cause of action. 
Merrill v. Wright, 54 Neb. 517, 74 N. W. 955 (1898). 
One test is whether identity of the cause of actions is 
preserved. May Plumbing Co. v. Shaver, 182 Neb. 251, 
153 N. W. 2d 911 (1967); J. R. Watkins Co. v. Wiley, 
182 Neb. 242, 153 N. W. 2d 871 (1967). If the cause of 
action in the amendment is entirely independent, the 


Vou. 185] JANUARY TERM, 1970 181 
Abbott v. Abbott 


statute runs against it until filing of the amendment. 
Independence does not exist when the amendment de- 
pends entirely upon different reasons for holding de- 
fendant responsible, although the alleged injury is the 
same. Blair v. Klein, 176 Neb. 245, 125 N. W. 2d 669 
(1964). 

Our rules are objectionable in the best modern view 
of desirability of adjudications on the merits. We there- 
fore reformulate the general rule: A cause of action 
pleaded by amendment ordinarily relates back to the 
original pleading provided that claimant seeks recovery 
on the same general set of facts. See, Wilson v. Bittick, 
63 Cal. 2d 30, 45 Cal. Rptr. 31, 403 P. 2d 159 (1965); 
1A Barron & Holtzoff, Federal Practice and Procedure, 
§ 448, p. 753 (1960); Clark on Code Pleading, § 118, p. 
729 (2d Ed., 1947); 3 Moore’s Federal Practice, §§ 15.05 
and 15.15 (3), pp. 833 and 1025 (2d Ed., 1968). Com- 
mencement of the action on Arthur’s original petition 
stopped the running of the statute against the cause of 
action in the second amended petition. 

The maker of a fraudulent misrepresentation is not 
liable to one who does not rely upon its truth but upon 
the expectation that the maker will be held liable in 
damages for its falsity. Restatement, Torts, § 548, p. 
108. The record fails to establish that Ethel is entitled to 
judgment as a matter of law on this issue. 

The parol evidence rule does not prevent reception 
or consideration of evidence to prove promissory fraud. 
See, Transportation Equipment Rentals, Inc. v. Mauk, 
184 Neb. 309, 167 N. W. 2d 183 (1969); Chapin v. Noll, 
118 Neb. 318, 224 N. W. 687 (1929); McCready v. Phillips, 
56 Neb. 446, 76 N. W. 885 (1898). See, also, Sweet, 
“Promissory Fraud and the Parol Evidence Rule,” 49 
Cal. L. Rev. 877 (1961). A contrary indication in Secu- 
rity Savings Bank v. Rhodes, 107 Neb. 223, 185 N. W. 
421, 20 A. L. R. 412 (1921), is disapproved. 

Ethel argues illegality on the single ground that such 
a bargain would have defrauded Glaideth’ and Phyllis. 
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The argument is not persuasive. Glaideth and Phyllis 
on this record have not suffered wrongs that entitle 
Ethel to reap a benefit by insisting upon illegality. Set- 
tlement of a will contest, unlike a composition among 
creditors, does not rest upon the assumption of equality 
among various claimants and heirs. Callaghan v. Corbin, 
255 N. Y. 401, 175 N. E. 109, 81 A. L. 'R. 1184 (1931). 

The summary judgment is reversed and the cause 
remanded. 

REVERSED AND REMANDED. 

Wuirte, C. J., and CARTER and Newton, JJ., concurring 
in the result but dissenting in part. 

We concur in the result reached in this case but dissent 
from that part of the majority opinion that purports to 
change and adopt a new rule in this state with reference 
to the running of the statute of limitations on an amended 
cause of action. : 

The general rule is that an amendment introducing a 
new cause of action does not relate back to the com- 
mencement of the action with respect to limitations but 
is the equivalent of a new suit, so that the statute of 
limitations continues to run until the time of the filing 
of the amendment. In all of the jurisdictions in this 
country passing upon the subject we can find no devia- 
tion from this statement of the general rule. The state- 
ment of the law above made is taken from 54 C. J. 5S., 
Limitations of Actions, § 281, p. 335. Several hundred 
cases are cited in support of this rule from almost all 
jurisdictions and the 1969 cumulative annual pocket part 
cites two full fine-printed columns of recent cases from 
26 jurisdictions in support of this rule. In either the 
original text statement or in the recent cases no deci- 
sions are cited as being contrary to this general rule. 

Our rule has always been the same. See, 54 C. J.5., 
Limitations of Actions, § 281, p. 336; Streight v. First 
Trust Co. of Omaha, 133 Neb. 340, 275 N. W. 278 (1937); 
Emel v. Standard Oil Co., 117 Neb. 418, 220 N. W. 685 
(1928). More recently we have specifically affirmed 
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the rule. Tennyson v. Werthman, 167 Neb. 208, 92 N. 
W. 2d 559 (1958); Blair v. Klein, 176 Neb. 245, 125 N. 
W. 2d 669 (1964); Horn’s Crane Service v. Prior, 182 
Neb. 94, 152 N. W. 2d 421 (1967); May Plumbing Co. v. 
Shaver, 182 Neb. 251, 153 N. W. 2d 911 (1967); J. R. 
Watkins Co. v. Wiley, 182 Neb. 242, 153 N. W. 2d 871 
(1967). 

It is true that the authorities and.the cases are diverse 
and vary in the application of this rule to a particular 
set of facts or a particular pleading situation. Never- 
theless, the rule that we have and the undisputed general 
rule have furnished a specific guideline for the deter- 
mination of cases. 

We cannot accept the statement in the majority opin- 
ion that our time-honored rule, supported by the con- 
clusive weight of authority, is objectionable “in the 
best modern view.” Further, the overruling of all of our 
previous cases in this matter and the adoption of a new 
rule is accomplished without discussion or analysis. It 
is a flat and arbitrary statement of a new rule. Only one 
California case is cited in support thereof. In the in- 
terest of brevity we will not discuss or attempt to 
analyze this one case except to state that it does lend 
some support to the rule stated. This case cites only 
previous California decisions and a close reading of this 
case and its supporting California decisions leaves us in 
doubt that such rule is the law in California. We note 
that the annotator in Corpus Juris Secundum cited 
supra cites the same case as supporting the general rule. 

We further point out that the purported new state- 
ment of the rule depending upon a “general set of facts” 
is so vague in nature that it would furnish virtually no 
guideline at all for use in application to particular 
cases. In a matter which is essentially procedure and 
where certainty and definiteness are desired, we feel that 
this is a step backward. It is so general that the pres- 
sure of equities in a particular case could easily lead 
this court and the lower courts to a-vicarious and irrecon- 
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cilable determination of individual cases. Above all, in 
practice we feel that it would leave the practicing 
lawyer without a suitable guide. 

The Legislature has established, by statute, our law 
on the statute of limitations. The accrual of a “cause 
of action” is the statutory and universal guideline. Our 
past interpretations of this specific statutory language 
have met no legislative changes or resistance, much less 
any overruling of our prior decisions. 

For these reasons we dissent from that portion of the 
majority opinion which purports to change the part of 
the established law of the State of Nebraska without 
discussion and with only chimera of authority to sup- 
port it. The result in this case should and could be 
reached under the established law and the application of 
the general rule. 


STATE OF NEBRASKA, APPELLEE, V. EDWIN LEE, APPELLANT. 
174 N. W. 2d 344 


Filed February 17, 1970. No. 37345. 


j. Criminal Law: Trial. The failure to bring a person charged 
with a criminal offense to trial, who has been held in jail pend- 
ing trial, before the close of the second term of court following 
the filing of the charge is entitled to be discharged as a matter 
of right, pursuant to section 29-1202, R. R. S. 1948, except 
where the delay is caused by the defendant. 

Whether or not delay within the maximum 

limits fixed by the Legislature entitles the defendant to a 

discharge, where the defendant has not contributed to the delay, 

is dependent on whether or not the time was fair and rea- 
sonable in the particular case. 

What is a fair and reasonable time in each 

particular case is always in the discretion of the court. Except 

for an abuse of discretion, the order of the trial court denying 

a motion to discharge the defendant for unreasonable delay 

will not be disturbed on appeal. 

The right of accused to discharge for failure 

to receive a speedy trial is a personal right which may be 

waived and it ordinarily is waived if accused fails to assert 
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his right by making a demand for trial, or by failing to make 
some effort to secure a speedy trial. 

. Where there is no evidence of prejudice, or 
that the delay was caused by the prosecution, or that it was 
willful by court officials, or that a request or demand was 
made for a speedier trial by the defendant, the trial court 
does not abuse its discretion in denying a discharge. 


Appeal from the district court for Thayer County: 
WILLIAM F, CoLwELL, Judge. Affirmed as modified. 


Orville L. Coady of Baldwin & Coady, for appellant. 


Clarence A. H. Meyer, Attorney General, and Chaun- 
cey C. Sheldon, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newton, JJ. 


CARTER, J. 

The defendant was charged in the district court for 
Thayer County with breaking and entering an automobile 
with intent to commit larceny and with breaking and 
entering a gasoline service station building on July 7, 
1968, with intent to steal property of value, in separate 
counts of the same information. Defendant was found 
guilty by a jury on count two of the information on 
May 15, 1969. On May 29, 1969, defendant was sentenced 
to the Nebraska Penal and Correctional Complex for a 
period of 1 year at hard labor. The defendant has ap- 
pealed, claiming that he was denied a speedy trial and 
that his motion for a discharge from custody made be- 
fore and at the commencement of the trial should have 
been sustained. The foregoing presents the principal 
issue orally presented to this court. 

The chronology of events from the date of defendant’s 
arrest until the commencement of his trial in the district 
court is material to the issue raised. Defendant was 
arrested on July 7, 1968, and lodged in the Thayer 
County jail on July 8, 1968. On July 10, 1968, defend- 
ant appeared in county court and waived a preliminary 
hearing. His appearance bond was fixed at $1,500. On 


186 NEBRASKA REPORTS [Vou.- 185 
State v. Lee 


July 26, 1968, an information charging the offenses was 
filed in the district court. On August 2, 1968, defendant 
appeared in district court and requested court-appointed 
counsel. The county attorney objected to an appoint- 
ment of counsel and the matter was continued to August 
13, 1968, to permit the county attorney to reduce his 
objections to writing. On August 13, 1968, it was shown 
that defendant’s parents were able to provide counsel 
but they declined to do so. The trial court thereupon 
refused to appoint counsel for defendant at state expense 
but did reduce his appearance bond to $1,000. On Au- 
gust 28, 1968, defendant was arraigned and he entered 
a plea of not guilty. Some indication was given that 
the trial would be had at the next jury term following 
the Bonebrake case as soon as the court could get to it, 
but not sooner than 3 weeks. Defendant for the first 
time filed a written application for the appointment of 
counsel and an affidavit in support thereof on February 
6, 1969, in which he stated he had been held in jail con- 
tinuously since July 7, 1968. At the regular call of the 
docket on February 19, 1969, the matter of the appoint- 
ment of counsel for defendant was continued to March 
7, 1969, at which time defendant’s written application 
for the appointment of counsel was overruled but no 
trial date fixed. On April 2, 1969, counsel was appointed 
for defendant who promptly filed a motion to dismiss 
because of a denial of defendant’s right to a speedy 
trial. The motion was set for hearing on May 2, 1969, 
and the trial set to begin on May 15, 1969. The motion 
to dismiss was heard on May 6, 1969, and taken under 
advisement. Defendant’s appearance bond was reduced 
to $500 and trial advanced to May 14, 1969. On May 
13, 1969, the motion to dismiss was overruled. A mo- 
tion to discharge defendant because of a denial of due 
process and the failure to appoint counsel prior to April 
2, 1969, was filed the morning of the trial and it was 
overruled. Defendant again moved for a discharge for 
the failure of the State to afford due process and a 
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speedy trial at the close of the State’s evidence. The 
motion was overruled, the case submitted to the jury, 
and a verdict of guilty returned. An appearance bond 
was furnished on May 16, 1969. After the conviction and 
sentence of the defendant, cash in the sum of $500 in 
lieu of an appearance bond pending appeal was furnished. 

The defendant was confined in the county jail from 
July 8, 1968, to May 16, 1969, a total of 313 days from 
the date of his arrest until an appearance bond was 
furnished. From his arrest until his arraignment in 
the district court on August 28, 1968, a period of 52 days, 
the case proceeded expeditiously and in the usual course. 
It is the period from his arraignment until his trial, a 
matter of 259 days, that affords the basis of the claim 
that defendant was not afforded a speedy trial as re- 
quired by the Constitution. . 

This case was tried within the statutory limitation of 
two terms of court provided by statute in cases where 
the defendant is held in jail pending a trial on the offense 
charged. § 29-1202, R. R. S. 1943. No contention is 
made otherwise. Whether or not the defendant is en- 
titled to be discharged for want of a speedy trial is 
therefore dependent upon all the facts and circum- 
stances of the case. The prosecution at no time asked for 
any delay or contributed to any delay other than for 
time to file written objections to defendant’s application 
for the appointment of an attorney at the state’s ex- 
pense on the ground that he was indigent which was 
granted and disposed of within 2 weeks. There is no 
evidence in this record that defendant requested a more 
speedy trial although the defendant inquired of the court 
on August 28, 1968, when his case would come up for 
trial, to which inquiry the court replied that it could not 
be heard in less than 3 weeks but it would probably be 
in 4 or 5 weeks. The evidence is clear that the delay 
was not contributed to by either the prosecution or 
the defense. 

On August 2, 1968, the defendant orally requested the 
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appointment of counsel on the basis of indigency. No 
written motion was made nor was an affidavit of in- 
digency filed. The county attorney made no objection 
to the form of the request, but objected solely on the 
ground that defendant was not indigent. We deem the 
form of the request to have been waived when the 
county attorney directed his objections to the question 
of indigency only. On the taking of evidence on August 
13, 1968, the court evidently determined that defendant 
was not indigent for the reason that his parents were 
able to provide counsel for defendant’s defense. De- 
fendant testified on August 2, 1968, that he talked with 
his father who told him in effect that he got himself into 
the mess and that it was up to him to get himself out of it. 
The court, in denying the request, evidently concluded 
that indigency meant that defendant not alone was in- 
digent but that any person to whom he is entitled to 
look for support must also be indigent. See, State v. 
Eberhardt, 179 Neb. 843, 140 N. W. 2d 802; Storrs Agri- 
cultural School v. Whitney, 54 Conn. 342, 8 A. 141; Ex 
Parte Mays, 152 Tex. Cr. 172, 212 S. W. 2d 164. 

On February 6, 1969, a written motion for the ap- 
pointment of counsel at state expense was on file, ac- 
companied by an affidavit of indigency. This was evi- 
dently done to comply with the conditions precedent to 
the appointment of counsel. There being no change of 
conditions, the motion was overruled on March 7, 1969. 
On April 2, 1969, the court in the interest of justice, as 
it stated, appointed counsel for the defendant. The mat- 
ter of defendant’s right to counsel involved the taking of 
evidence and a determination of the legal right thereto. 
Whether the court’s conclusions were correct or errone- 
ous, a matter which is unnecessary to decide, is not mate- 
rial here except as they contributed to the delaying of 
the trial. Certainly time consumed in their determina- 
tion is excluded time in determining the limitations of 
a speedy trial. 

We take note of the fact that the trial judge in the in- 
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stant case was a nonresident judge assigned by this court 
to hear the case because of the temporary disability of 
‘the local judge to hear the case. The record shows that 
from November 13, 1968, to April 14, 1969, nonresident 
district judges appeared and sat in the district court for 
Thayer County on 10 occasions. This is nothing more 
than an indication of the extent that the temporary dis- 
ability of the local judge may have contributed to the 
delay of the trial in the instant case. 

A defendant confined in jail pending his trial on 
criminal charges is entitled to be discharged solely be- 
cause of lapse of time only when he is not tried before 
the end of the second term of court following the filing 
of the charge, pursuant to section 29-1202, R. R. S. 1943. 
The foregoing statute supplements the constitutional 
guaranty of a speedy trial and fixes the maximum limits 
of time for trial where a defendant has not contributed to 
the delay. Whether or not delay within the maximum 
limits of the statute requires a discharge of a defendant 
is dependent on whether or not the time was fair and 
reasonable in the particular case, a matter which is in 
the discretion of the court. Maher v. State, 144 Neb 
463, 13 N. W. 2d 641. ‘“* * * no general principle fixes 
the exact time within which a trial must be had to satis- 
fy the requirement of a speedy trial. The right to a 
speedy trial is necessarily relative; * * *.” 22A C.J.S., 
Criminal Law, § 467 (4), p. 24. In Critser v. State, 87 
Neb. 727, 127 N. W. 1073, we said: “There is room 
for the exercise of sound discretion on the part of the 
trial court, always bearing in mind that the right to 
a speedy trial is the constitutional right of any citizen 
who is accused of crime.” In Svehla v. State, 168 Neb. 
553, 96 N. W. 2d 649, we said: “* * * But the legisla- 
ture has not undertaken to fix any minimum time in 
such matters. What is a fair and reasonable time in 
each particular case is always in the discretion of the 
court. No hard and fast rule can be applied in all 
cases.” 
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“In Shepherd v. United States, 163 F. 2d 974, it is 
said: ‘The constitutional guarantee of a “speedy trial” 
is intended to prevent the oppression of a citizen by 
delaying criminal prosecution for an indefinite time and 
to prevent delays in administration of justice by re- 
quiring judicial tribunals to proceed with reasonable 
dispatch in trial of criminal prosecutions. * * * A “speedy 
trial”, generally, is one conducted according to prevailing 
rules and proceedings of law, free from arbitrary, vexa- 
tious and oppressive delays. * * * The right of accused 
to discharge for failure to receive a speedy trial is a per- 
sonal right which may be waived, and it ordinarily is 
waived if accused fails to assert his right by making a 
demand for trial, by resisting a continuance, by going 
to trial without objection that time limit has passed, or 
by failing to make some effort to secure a speedy trial.’ 
* * * We fail to find in the record any protest or objec- 
tion made on the part of the defendant until he filed his 
plea in abatement on September 19, 1958. This plea in 
abatement refers to a ‘speedy trial.’ We fail to find in 
the record any request by the defendant for an immediate 
trial.” State v. Fromkin, 174 Neb. 849, 120 N. W. 2d 25. 
See, also, Annotation, 57 A. L. R. 2d, Speedy Trial— 
Loss of Right, § 10, p. 326. 

“We do not approve a delay of two years in trying 
any defendant’s case. * * * The combination of circum- 
stances here * * * negate any wilful failure on the part 
of court officials to give defendant a speedy trial. Con- 
sidering the reasons for the delay, the lack of prejudice to 
defendant from it, and his failure to demand a trial 
earlier, his Honor’s ruling that defendant’s right to a 
speedy trial had not been transgressed will not be dis- 
turbed.” State v. Hollars, 266 N. C. 45, 145 S. E. 2d 
309. See, also, State v. Bruns, 181 Neb. 67, 146 N. W. 
2d 786; State v. Ellis, 184 Neb. 523, 169 N. W. 2d 267; 
State v. Gau, 182 Neb. 114, 153 N. W, 2d 298. 

There is no evidence in this record that the delay. 
was arbitrary or oppressive. There is no evidence that 
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either the prosecution or the defense contributed to the 
delay. There is no evidence that defendant demanded 
or requested a speedy trial or made any effort to ob- 
tain a speedier trial. There is no evidence of a willful 
failure by court or counsel to afford defendant a speedy 
trial. We find a want of prejudice to the defendant since 
the trial court made it clear that the time spent in jail 
awaiting trial was given full consideration at the time 
sentence was passed. Under the foregoing authorities 
and the discretion lodged with the trial court in such 
matters, we fail to find any abuse of discretion by the 
trial court and defendant’s denial of a discharge because 
of delay is affirmed. 

Defendant complains that the sentence of 1 year in 
the Nebraska Penal and Correctional Complex is ex- 
cessive. The guilt of the defendant was established be- 
yond question. No contention is made to the contrary. 
Before imposing sentence, the trial court held a hearing 
to explore the possibility of probation for the defendant. 
It was discovered that defendant had been in juvenile 
court on several occasions and that he had been fined 
in county court several times and that none of the 
fines had been paid. The sheriff testified that he held a 
warrant or detainer for the arrest of defendant for a 
breaking and entering charge in York County. The trial 
court announced that probation was not possible under 
such circumstances. The sentence was then imposed. 

We point out that the sentence was the minimum for 
the offense of breaking and entering, and was imposed 
after giving full consideration of the time served in the 
county jail while awaiting trial. The sentence is not 
excessive. 

AFFIRMED. 

Bos.aucu, J., concurring. 

I concur in the decision in this case solely upon the 
ground of a lack of prejudice to the defendant. How- 
ever, in view of the fact that the defendant has already 
been in jail for 311 days, the sentence of 1 year’s im- 
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prisonment in the Nebraska Penal and Correctional 
Complex is excessive and I would reduce the sentence to 
2 months’ imprisonment in the county jail of Thayer 
County, Nebraska. See §§ 28-532 and 29-2308, R. R. S. 
1943; Haney v. State, 119 Neb. 862, 228 N. W. 939. 

McCown, SPENCER, and SMITH, JJ. 

An indigent 18-year-old youth, never convicted of a 
felony, who had never served any time in jail before, 
was charged with breaking and entering. He was con- 
fined in the county jail for 311 days without trial. He 
was confined in jail 268 days before counsel was ap- 
pointed for him. During that period of time his requests 
for appointment of counsel were resisted by the county 
attorney, and denied by the court on the ground that 
his parents were not indigent. He remained in jail for 
209 days after arraignment before trial. These events 
took place in Thayer County, Nebraska, where the 
docket is not crowded and the State offers no excuse for 
the delay. 

The statutory minimum sentence to the Penal and 
Correctional Complex for this offense was one year. The 
defendant was sentenced to one year in the Penal and 
Correctional Complex, which was in addition to the 311 
days he had already spent in jail. There was, at that 
time, no statutory authority for the sentencing court or 
the Director of Corrections to credit the time already 
spent in jail on a sentence to the Penal and Correctional 
Complex. That situation has now been corrected inso- 
far as the Director of Corrections is concerned. See L.B. 
1307, § 37(1), 1969 Legislative Session, effective August 
25, 1969. We find no authorization as yet for the sen- 
tencing court to give credit for jail time where a mini- 
mum sentence to the Penal and Correctional Complex 
is required and imposed. 

In Klopfer v. North Carolina, 386 U. S. 213, 87 S. 
Ct. 988, 18 L. Ed. 2d 1 (1967), the Supreme Court said: 
“We hold here that the right to a speedy trial is as funda- 
mental as any of the rights secured by the Sixth Amend- 
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ment. That right has its roots at the very foundation of 
our English law heritage.” Admittedly, the dimensions 
of the right to a speedy trial must be largely deter- 
mined by the facts and circumstances of each individual 
case. It should be pointed out also that the impact of 
the constitutional requirement is vitally affected where 
the defendant is in jail rather than free on bail. 

The opinion supporting the conviction and sentence 
here relies heavily on section 29-1202, R. R. S. 1943, 
which fixes two terms of court as the maximum period 
after which the defendant is entitled to be discharged 
for want of a speedy trial. That section has remained 
completely unchanged at least since 1873. See G. S. 
1873, p. 813. In 1873, however, terms of court were 
set by statute. Terms of court within the first Judicial 
District in 1873 varied from one year, as in Thayer 
County, to three a year in Otoe County. See G. S. 1873, 
p. 258. In 1873, a defendant arraigned on August 28, 
in Thayer County would not have been entitled to statu- 
tory discharge until June 1876, while in Otoe County, 
he would have been entitled to discharge in March 1874. 
Such inequity and lack of uniformity continue today. 

In 1875, the new Constitution provided that times of 
holding court should be fixed by the judges of the dis- 
trict courts until otherwise provided by law. Consti- 
tution of 1875, Article XVI, § 26. The current statute 
requires judges of the district court in the last two 
months of each year to fix the time of holding terms of 
court during the ensuing year. § 24-303, R. R. S. 1943. 
There is no limitation as to the number or frequency of 
terms. Section 24-505, R. R. S. 1943, requires county 
courts to hold a regular term of court each calendar 
month for the trial of civil cases. We have held that this 
statute does not fix terms of court for criminal cases 
on the issue of a speedy trial. See State v. Bruns, 
181 Neb. 67, 146 N. W. 2d 786. 

We are advised that in 1968, the terms of the district 
court in Thayer County were February 21 and Sep- 
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tember 11; and in 1969, were February 19 and Septem- 
ber 17. We are also advised that there are some dis- 
trict courts holding only one term of court per year. In- 
formation is not readily available as to courts holding 
more than two terms a year. In Thayer County itself, 
depending upon the date of the arrest and charge, the 
time for statutory discharge for lack of a speedy trial 
would vary from 12 to 19 months. In a one term a 
year district, it might vary from 2 to almost 3 years. 
When county court and district court terms may and 
do vary over the entire state, the utter lack of uni- 
formity is apparent. This is surely no way to measure 
time limits dealing with the constitutional requirements 
of a speedy trial! The artificial distinctions based on 
terms of court constitute an anachronism urgently re- 
quiring legislative attention. ABA Standards Relating to 
Speedy Trial, § 2.1, provides: ‘A defendant’s right to 
speedy trial should be expressed by rule or statute in 
terms of days or months running from a specified event. 
Certain periods of necessary delay should be excluded 
in computing the time for trial, and these should be spe- 
cifically identified by rule or statute insofar as is 
practicable.” 

The terms of court approach to expressing the time 
limitations is still used in most states. This approach 
is obviously a residual appendage carried over from cir- 
cuit riding days. See commentary to ABA Standards 
Relating to Speedy Trial, § 2.1. It should be noted also 
that ABA Standard 2.1, in referring to time limits uses 
the words “days or months.” The commentary also 
points out that in the seven jurisdictions which in 1967 
expressed the time in days or months rather than in 
terms of court, the times range from 75 days to 6 
months. The President’s Crime Commission has pro- 
posed that the period from arrest to trial of felony cases 
be not more than 4 months. The President’s Commission 
on Law Enforcement and Administration of Justice, The 
Challenge of Crime in a Free Society, 155 (1967). 
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In any event, the time limits set in section 29-1202, R. 
R. S. 1943, are maximum time limits within which a de- 
fendant must be tried. This court has authority to de- 
termine whether the constitutional right to a speedy 
trial has been denied where the delay involved was less 
than the maximum fixed by statute. -As we said in 
State v. Bruns, supra: “But the legislature has not 
undertaken to fix any minimum time in such matters. 
What is a fair and reasonable time in each particular 
case is always in the discretion of the court. No hard 
and fast rule can be applied in all cases.’ 

We recognize that under present constitutional, Seta 
tory, and judicial standards, each individual case must 
be determined on its own facts. Not only the time in- 
volved in the delay, but the reasons for the delay, preju- 
dice to the defendant, and a waiver of the constitutional 
right by the defendant may all be involved. 

On the issue of reasons for the delay, the approphate 
test is whether a purposeful or oppressive violation. of 
Sixth Amendment rights occurred. Where the delay was 
by accident or oversight, and not purposeful and op- 
pressive, courts should and have, in many instances, re- 
fused to find the delay constitutionally objectionable. 
See United States ex rel. Solomon v. Mancusi, 412 F. 
2d 88 (1969). In the case before us, however, there can 
be little reasonable question but that the delay resulted 
not by mere accident or oversight, but from affirmative 
objections on the part of the county attorney to the 
appointment of counsel for an 18-year-old indigent de- 
fendant, and the trial court’s refusal to appoint counsel 
from August 13, 1968, until April 2, 1969. The defend- 
ant first requested counsel on August.2, 1968, less than 
30 days after his arrest and confinement. That request 
was denied. The defendant even filed'a written applica- 
tion for appointment of. counsel and an affidavit in sup- 
port thereof on February 6, 1969, in which he specifically 
stated that he had beén held in jail continuously since 
July 7, 1968. At the regular call of the docket on Feb- 
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ruary 19, 1969, that matter was continued to March 7, 
1969, at which time the application for appointment of 
counsel was again overruled. Counsel was finally ap- 
pointed on April 2, 1969, 8 months to the day after the 
defendant’s first request for counsel. 

Counsel promptly filed a motion to dismiss for denial 
of due process and a speedy trial. That motion was 
heard one month later and denied, and the trial was held 
43 days after counsel was finally appointed. Under 
such circumstances, the record is powerfully persuasive 
that the delay here cannot be classified as accidental or 
an oversight, but was, instead, purposeful and oppressive. 

The opinion supporting the conviction and sentence 
here also finds no evidence that there was any prejudice 
to the defendant. The possibility of prejudice from the 
delay is an important factor in close cases, but the 
very assumption of the Sixth Amendment is that unrea- 
sonable delays are, by their nature, prejudicial. It is not 
generally necessary for the defendant to demonstrate 
affirmatively how he has been prejudiced by an unrea- 
sonable delay. Hedgepeth v. United States, 364 F. 2d 
684 (1966). 

We think it clear that the prejudice referred to in 
most speedy trial cases refers to prejudice at trial, but 
there are other types of prejudice as well. In United 
States v. Ewell, 383 U. S. 116, 86 S. Ct. 773, 15 L. Ed. 
2d 627 (1966), the court said: “This guarantee is an 
important safeguard to prevent undue and oppressive 
incarceration prior to trial, to minimize anxiety and con- 
cern accompanying public accusation, and to limit pos- 
sibilities that long delay will impair the ability of an 
accused to defend himself.” It can hardly be doubted 
that the defendant here was subjected to “undue and op- 
pressive incarceration.” If the defendant had been found 
not guilty, there could have been no prejudice “at trial.” 
Yet we think no one would disagree that in that event 
the undue and oppressive incarceration would have been 
“prejudicial.” 
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The opinion supporting affirmance of the conviction 
and sentence here concludes that the undue incarcera- 
tion did not result in any prejudice to the defendant be- 
cause “the trial court made it clear that the time spent 
in jail awaiting trial was given full consideration at the 
time sentence was passed.” The problem here, however, 
is that if a sentence to the Penal and Correctional Com- 
plex was to be given, a minimum sentence of one year 
was required, and the trial court had no statutory au- 
thorization for reducing a required minimum sentence 
to the Penal and Correctional Complex by the amount of 
time the prisoner had been confined in jail pending 
trial. See, Volker v. McDonald, 120 Neb. 508, 233 N. W. 
890, 72 A. L. R. 1267; Opinions of the Attorney Gen- 
eral 1955-56, p. 127. 

Here an 18-year-old defendant, never before in jail 
and never previously convicted of a felony, received 
the minimum one-year sentence required by law if he 
was to be sentenced to the Penal and Correctional Com- 
plex. The court had no statutory authorization to credit 
jail time on that minimum penitentiary sentence. Under 
such circumstances, the fact that the trial court fully 
considered the jail time in passing sentence ought not 
to be construed as proof that the sentence would other- 
wise have been two years or longer. The fact that the 
court stated that he could not consider the defendant 
for probation is inconclusive. It is noteworthy that al- 
though the defendant received the minimum peniten- 
tiary sentence, his sentence might have been a fine, or 
imprisonment in the county jail for not exceeding six 
months. See § 28-532, R. R. S. 1943. The facts here 
emphatically do not remove a reasonable possibility of 
prejudice, much less affirmatively establish a complete 
Jack of prejudice. If the defendant were to serve the 
one-year sentence here with full credit for good time 
while serving it, he would be released in less than the 
time he spent in jail before trial. Even assuming that 
the Director of Corrections exercises his new statutory 
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authority to credit jail time, the mere processing proce- 
dure will mean additional incarceration. We think the 
record before us vividly demonstrates not only the rea- 
sonable possibility of prejudice, but the probability of 
prejudice. 

With respect to waiver, the opinion for affirming the 
conviction and sentence discusses cases in which this 
court and others have held that the right to speedy trial 
is waived if an accused failed to make some effort to 
secure a speedy trial. That opinion states: “There is 
no evidence that defendant demanded or requested a 
speedy trial or made any effort to obtain a speedier trial.” 
We think it only necessary to point out that an indigent 
defendant who has been denied counsel for 8 months and 
who inquired at the time of arraignment as to when his 
trial might be, can hardly be said to have waived his 
constitutional right to a speedy trial. It is the prosecu- 
tion and not the defense that is charged with bringing a 
case to trial. See Hedgepeth v. United States, supra. 

Under the circumstances of this case, the defendant 
was denied his constitutional right to a speedy trial, and 
that denial was purposeful, oppressive, and prejudicial. 
The judgment should be reversed and the defendant 
discharged. 

Three judges of this court have concurred in affirming 
the conviction and sentence. One judge has concurred 
in the conviction and the decision to affirm it, but has 
found the sentence excessive, and that it should be 
reduced to 2 months imprisonment in the county jail. 
Under the facts and circumstances here, and without 
retreating in any respect from the views expressed in this 
opinion, we also find the sentence excessive. See §§ 
28-532 and 29-2308, R. R. S. 1943. We therefore join 
in reducing the sentence here to 2 months imprison- 
ment in the county jail in Thayer County, Nebraska. 

PER CURIAM. 

Four Judges of this court concur in sustaining the jury 
verdict and the finding of guilty in this case. Four 
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Judges of this court concur in finding that the sentence 
is excessive. 

The judgment of the district court is affirmed and 
the sentence is modified. The sentence is reduced to 
a period of 2 months in the county jail. 

AFFIRMED AS MODIFIED. 

Newron, J., concurring in finding of guilt and dissent- 
ing from reduction of sentence. 

I concur with the opinion of Carter, J., that, under the 
circumstances attendant upon this case, the failure to 
try defendant more promptly was not prejudicial and 
is not indicative of an abuse of discretion nor was the 
sentence excessive. 

The opinion of McCown, Spencer, and Smith, JJ., holds 
forth at considerable length on a critique of present 
Nebraska law. It complains that our law does not spe- 
cifically provide that the sentencing court may give 
credit for time spent in jail where a minimum sentence 
is required. The criticism is not pertinent and is com- 
pletely unwarranted. Defendant received a sentence 
of 1 year in the Nebraska Penal and Correctional Com- 
plex on a charge of breaking and entering. The statute, 
section 28-532, R. R. S. 1943, provides that in such cases 
the defendant may be either fined or imprisoned in the 
county jail for not to exceed 6 months, in lieu of being 
sentenced to the Nebraska Penal and Correctional Com-. 
plex. This certainly allows sufficient latitude to give 
credit for “jailtime.” 

Further complaint is made regarding section 29-1202, 
R. R. S. 1943, which fixes 2 terms of court as the maxi- 
mum period over which a defendant may be held prior 
to trial. Again, the criticism is not pertinent. It is con- 
ceded in the opinion that this court is free to determine 
minimum time limits on a factual case-by-case basis. 
These criticisms are patent efforts to solicit legislative 
action. They constitute a direct and calculated invasion 
of the legislative field and, as such, a willful violation 
of the tripartite division of governmental powers pro- 


200 NEBRASKA REPORTS [ VoL. 185 
State v. Lee 


vided in the Constitution of Nebraska. This court may 
well exercise restraint upon the executive and legislative 
branches of government, but the only practical restraint 
upon the judiciary is that imposed by a sense of pro- 
priety and good conscience and a faithful adherence to 
constitutional principles. Abuse of judicial powers can 
only promote a lack of confidence in the courts and the 
eventual destruction of our constitutional system of 
government. 

The proponents of the opinion are in an anomalous 
and contradictory position. After adopting the position 
that the defendant should be discharged on the theory 
that his right to a speedy trial was unlawfully denied, 
they join in the opinion of Boslaugh, J., requiring the 
imposition of a 2-month jail sentence. One position or 
the other is necessarily incorrect. 

To sustain their position, the proponents of the opin- 
ion cite United States v. Ewell, 383 U. S. 116, 86 S. Ct. 
773, 15 L. Ed. 2d 627 (1966), wherein the court said: 
“This guarantee (of speedy trial) is an important safe- 
guard to prevent undue and oppressive incarceration 
prior to trial, to minimize anxiety and concern accom- 
panying public accusation, and to limit possibilities that 
Jong delay will impair the ability of an accused to de- 
fend himself.” None of these considerations are here 
applicable. Undue incarceration before trial and con- 
cern over public accusation would be very material to 
an innocent person wrongfully accused, but scarcely so 
to one who is guilty when the court takes the period of 
incarceration into consideration in fixing sentence. There 
is not the slighest hint or contention that defendant’s 
ability to defend himself was impaired. Indeed, he 
offered no evidence whatever in his own behalf. 

The contention that the sentence was excessive is like- 
wise without merit. It has long been the rule of this 
court that the punishment of a statutory offense is left 
to the discretion of the trial court, to be exercised within 
prescribed limits, and a sentence imposed within such 
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limits will not be disturbed unless there appears to be an 
abuse of discretion. See Thompson v. State, 159 Neb. 
685, 68 N. W. 2d 267. The sentence imposed was well 
within the limits prescribed by statute. The four mem- 
bers of this court who have insisted upon modifying the 
sentence imposed of 1 year in the Penal and Correc- 
tional Complex do not even contend that there has been 
an abuse of discretion. They simply say, in effect, we 
would have imposed a lighter sentence and since we have 
the power to do so, we herewith modify the sentence 
with or without legal justification. 

At the time of imposing sentence, the trial court was 
well aware that he had four alternatives: Probation, a 
fine, a jail sentence, or a sentence to the Penal and 
Correctional Complex. It was dealing with a young man 
who had not before been convicted of a felony, but who 
was not exactly a first offender. Defendant owed a 
number of fines imposed for various misdemeanors. Still 
more serious, he was wanted in two other counties on 
breaking and entering charges. Under such circum- 
stances, can it reasonably be contended that he should 
have been placed on probation or punishment limited to 
a fine or a short sentence to the county jail? Instead, 
the court sentenced him to the minimum of 1 year in 
the Nebraska Penal and Correctional Complex and in 
so doing, stated: “It now becomes my function and 
duty to impose sentence upon you. In imposing sen- 
tence I’ve given full consideration to the record, to the 
offense charged against you, your age, your background, 
your prior criminal record, which, I know, shows no 
prior felony convictions; I’ve given consideration, full 
consideration, to the record showing the date of your 
arrest, your incarceration and the time of your incar- 
ceration in the County Jail of this county, up until the 
time of your release on bail on May 16th of this year; 
I’ve given full consideration to the amount of bail that 
has been set for you, whether or not it might be con- 
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sidered excessive, or, whatever it might be; I’ve given 
consideration to all these things.” 

It is apparent that the court felt this young man 
merited a heavier sentence but reduced it to 1 year 
to allow for the time spent in jail prior to trial. This 
was the only manner in which the court could give 
credit for “jailtime” and the court having availed itself 
of the opportunity there was no prejudice sustained by 
reason of defendant’s stay in jail prior to trial and no 
abuse of discretion. For this court to now reduce the 
sentence further amounts to giving “double time” or a 
double allowance for the time in jail. It amounts to a 
subversion of the law without regard to the record be- 
fore the court and to an encroachment upon the powers 
and prerogatives of the Board of Pardons and Paroles. 
I reiterate that the reduction of this sentence is an un- 
justified assertion of naked judicial power and a viola- 
tion of the legal principles applicable in such situations. 

Wuite, C. J., and Carter, J., join with Newton, J., in 
the above. 


DERYLE SEEFUS, APPELLEE, V. WILLARD BRILEY ET AL., 
APPELLANTS. 
174 N. W. 2d 339 


Filed February 20, 1970. No. 37344. 


1. Highways: Municipal Corporations: Property. Where an alley 
is vacated by the city council of a city of the first class, the 
alley reverts to the owner of the adjacent real estate one-half 
on each side thereof. 

2. Deeds: Property. Where a plat of the lands conveyed is ade- 
quately referred to in a deed, usually it is to be considered as 
a part of the latter instrument and construed in comnection 
therewith; and the courses, distances, and other particulars 
which appear on such plat are, as a general rule, to be con- 
strued as the true description of the land conveyed. 

8. Highways: Deeds: Property. A conveyance of a tract of land 
by a description shown on a plat which has been vacated in- 
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cludes the interest in one-half of an adjacent alley which has 
been vacated, in the absence of express intention to the con- 
trary shown in the conveyance. 

. Where the owner of a lot abutting on 
an alley which was vacated during his ownership conveyed the 
lot by a conveyance which describes the lot by block and num- 
ber, and contained no reservation of rights in the alley, the 
conveyance transfers the fee to the centerline of the abutting 
portion of the vacated alley, even though the conveyance also 
described the lot by metes and bounds description which did 
not include any part of the alley and used the edge of the 
alley as a boundary. 


Appeal from the district court for Otoe County: 
Wa LteEr H. SMITH, Judge. Reversed and remanded with 
directions. 


Baylor, Evnen, Baylor, Urbom & Curtiss and Vantine 
A. James, for appellants. 


Wellensiek, Morrissey and Davis, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newton, JJ. 


CARTER, J. 

This is an appeal from a judgment of the district court 
for Otoe County quieting title to a vacated alley in Ne 
braska City in the plaintiff, enjoining the defendants 
from encroaching thereon, and awarding damages to 
the plaintiff. The defendants have appealed. 

The record discloses that the real estate involved in 
this action is within an area that was platted and ac- 
cepted by the city in 1859. At all times herein men- 
tioned, the platted area was described as Elmwood Addi- 
tion to Nebraska City, Nebraska. On November 22, 
1960, defendants became the owners of Lots 1, 2, 3, 4, 5, 
and 6, Block 29, Elmwood Addition. On February 15, 
1966, plaintiff became the owner of Lots 9, 10, 11, and 
12, Block 29, Elmwood Addition. Between the two 
tiers of lots purchased by these parties was an east- 
west alley, 16.5 feet in width. On June 6, 1955, the alley 
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was vacated by ordinance of the city council of Ne- 
braska City which vacation ordinance was never filed in 
the office of the register of deeds. In early 1966, plaintiff 
made inquiry of the city council about improving the 
alley and was informed that it was vacated. He then 
obtained deeds to the north and south halves of the va- 
cated alley from those owning the abutting lots at the 
time the alley was vacated. It is the contention of 
plaintiff that the sale of lots by lot and block numbers 
alone does not convey title to half of the abutting vacated 
alley unless specifically included. The defendants con- 
tend that a conveyance by block and lot numbers in- 
cludes the abutting half of a vacated alley unless it is 
specifically reserved. This is the primary issue in the 
case. 

Nebraska City is a city of the first class and is con- 
trolled by the laws governing cities of such class. The 
applicable statute states: “Upon the vacation of any 
street, avenue or part of either, the same so vacated 
shall be and remain the property of the city, but may 
be sold and conveyed by the city for any price that shall 
be agreed upon by the mayor and three-fourths of the 
city council. When an alley is vacated the same shall 
revert to the owner of the adjacent real estate one 
half on each side thereof except that when any alley 
is taken wholly from one or more lots, upon the vacation 
thereof, it shall revert to the owner or owners of the lot 
or lots from which it was originally taken.” § 16-611, 
R. R. S. 1943. It will be noted that the first part of the 
statute deals exclusively with streets and avenues while 
the second part deals only with the vacation of alleys. 
According to this statute, when an alley is vacated, it 
reverts, under the facts before us, one-half to the abutting 
lots on each side of the alley. 

The parties to the litigation appear to be in agree- 
ment that the second part of section 16-611, R. R. S. 
1943, is the controlling statute in the instant case. The 
dispute arises as to whether or not a conveyance by lot 
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and block number, as shown by the dedication and plat, 
conveys the one-half of the abutting alley, or whether or 
not the reversion of the abutting one-half of the vacated 
alley creates a separate and distinct tract that must 
be transferred by separate words of conveyance. 

In Hoke v. Welsh, 162 Neb. 831, 77 N. W. 2d 659, this 
court said: “The general rule has been stated as follows: 
‘Where a map, plat, plan, or survey of the premises con- 
veyed is adequately referred to in a deed, usually it is 
to be considered as a part of the latter instrument and 
construed in connection therewith; and the courses, dis- 
tances, or other particulars which appear on such map, 
plat, plan, or survey, are, as a general rule, to be con- 
sidered as the true, or part of the true, description of 
the land conveyed.’ * * * Applying the foregoing rule, 
it is clear that the purport of the deed was to convey the 
title to the lots and one-half of the vacated streets and 
alleys to the purchaser as they are shown on the plat 
of the Original Town of Ogallala.” In the Hoke case, 
the deed specifically followed the lot and block descrip- 
tion with the additional words “now vacated.” This 
case holds that such words carry with it the legal infer- 
ence only that streets and alleys have reverted to the 
owners of the adjacent real estate, one-half on each side 
thereof, and brings into play the legal effects that 
attach to the description used by virtue of the vacation 
of the plat. The holding of the court is in effect a 
holding ‘that the conveyance by block and lot number 
includes the adjacent one-half of a vacated alley. 

In Hillerege v. City of Scottsbluff, 164 Neb. 560, 83 
N. W. 2d 76, it was said: “It is true, as appellant as- 
serts, that it has been sometimes stated that the fee of 
the street is in the municipality. This form of state- 
ment was sufficient for the facts the court was then con- 
sidering and it was not necessary for it to determine or 
precisely declare in those cases the exact nature of the 
ownership a city has of a street or the condition and 
qualification of its title. It is generally recognized that 
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under legislation such as prevails in this state the title 
of a street vested in a municipality is not a fee simple 
title absolute but a qualified base or determinable fee 
and that the title which the municipality has is held in 
trust for the purposes for which the street is dedicated.” 
The reasoning of this case is as applicable to an alley 
as to a public street. 

This principle is sustained in Dell v. City of Lincoln, 
170 Neb. 176, 102 N. W. 2d 62, wherein it is stated: 
“Plaintiffs now argue that the greatest possible interest. 
which defendant city could possess after it annexed 
the village of Havelock, including Sixty-ninth Street, 
was a fee simple determinable title, subject to being de- 
termined or diverted upon vacation of the street by de- 
fendant, which has occurred, and that plaintiffs are 
owners in fee simple absolute of one-half such street 
adjacent to their real property. We agree.” See, also, 
Belgum v. City of Kimball, 163 Neb. 774, 81 N. W. 2d 
205, 62 A. L. R. 2d 1295. 

It is asserted by the defendants that the conveyance 
by block and lot number of real estate in accordance 
with a plat includes not only the generally recognized 
lot as described but also one-half of an alley abutting 
such property as shown on such plat. With this we agree. 
The city does not own the alley in fee absolute, its in- 
terest being defined as a qualified base or determinable 
fee. Such city has such a title until the happening of the 
event which terminates its interest, in this case the 
vacation of the alley. While the vacation of the alley 
increased the interest of the owner in the estate from 
that which he had prior to the vacation, in common 
language, it was nothing more than the acceleration of 
a lesser interest that he already had. The plaintiff con- 
tends that the vacation of the alley created a new estate 
unaffected by conveyances subsequent to the vacation of 
the alley on the theory that land cannot be appurtenant 
to land. It appears to be a general rule that the title 
to land additional to that described in a conveyance 
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cannot pass as a conveyance. But general rules do not 
always decide specific cases. Land may be conveyed 
without description when it is incidental or appurtenant 
to the grant when an intention to do so is established. 
Meier v. Maguire, 172 Neb. 52, 108 N. W. 2d 397. 

“The inchoate right of the grantor to land, on vaca- 
tion of a street, has been held to pass by a deed although 
not mentioned therein, The general rule is that when the 
owner of land abutting upon a street or highway or 
upon a body of water or watercourse conveys the land, 
the conveyance will carry title to and fix the boundaries 
of the grantor’s land by the center of the street or 
highway or the thread of the body of water or water- 
course if the grantor’s title extends thereto, notwith- 
standing the land is described as being bounded by the 
road, highway, or watercourse.” 23 Am. Jur. 2d, Deeds, 
§ 258, p. 295. In Greenberg v. L: I. Snodgrass Co., 161 
Ohio St. 351, 119 N. E. 2d 292, 49 A. L. R. 2d 974, the 
court said in the syllabus thereto: “Where the owner 
of a lot abutting on a street, which street is vacated 
during his ownership, conveys such lot by number and 
without reservation of any rights in the street, such 
conveyance transfers, in addition to the lot, all rights 
which the grantor may have acquired by reason of such 
vacation, even though the metes and bounds description 
in the conveyance extends only to the side of the street.” 
See, also, Bradley v. Spokane & I. E. R. Co., 79 Wash. 
455, 140 P. 688; Spence v. Frantz, 195 Wis. 69, 217 N. W. 
700. 

At the time the alley was vacated on June 6, 1955, 
Earl and May E. Faler were the owners of Lots 8, 9, 10, 
11, and 12. On October 6, 1956, the Falers conveyed 
the lots to Eloise A. Coatney, who, on February 15, 
1966, conveyed lots 9, 10, 11, and 12 to the plaintiff. 
At the time of the vacation of the alley, Albert H. and 
Olive Pearl Schneider were the owners of Lots 1, 2, 
3, 4, 5, and 6. On November 22, 1960, the Schneiders 
conveyed these lots to the defendants without reserving 
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ownership to the north one-half of the alley. After 
trouble arose over the ownership of the vacated alley, 
plaintiff obtained a warranty deed from the Schneiders 
to the north one-half of the alley and a quitclaim deed 
from Coatney on February 21, 1966, to the south one- 
half of the alley. Plaintiff bases his claim to the whole 
of the alley on the warranty and quitclaim deeds last 
mentioned. These two deeds were ineffective for any 
purpose since title to the vacated alley had already 
been conveyed, the south one-half to plaintiff and the 
north one-half to defendants by the lot and block de- 
scriptions contained in the plat and without a reserva- 
tion of title in the vacated alley. 

We hold that the trial court was in error in quieting 
title to the whole of the alley in plaintiff and in enjoin- 
ing the defendants from encroaching upon the north one- 
half of the alley. The basis for an award of damages 
to the plaintiff is likewise based on a misinterpretation of 
the law and will require a reconsideration in the light 
of this opinion. 

We reverse the judgment of the trial court and re- 
mand the cause with directions to quiet title to the 
vacated alley in accordance with this opinion, to modify 
the award of injunctive relief accordingly, and to re 
consider the question of damages in the light of the 
foregoing holdings. 

REVERSED AND REMANDED WITH DIRECTIONS. 


GEORGE W. SHADBOLT, APPELLANT, V. COUNTY OF CHERRY 
ET AL., APPELLEES. 
174 N. W. 2d 733 


Filed February 20, 1970. No. 37363. 


1. Public Administrative Bodies: Elections. Lack of notification 
to the public concerning a special meeting of a county board to 
eall an election upon initiative petition under section 23-343, 
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R. S. Supp., 1967, is insufficient to invalidate the resulting 
election. 

2. Public Administrative Bodies: Hospitals: Bonds. Whether a 
county board shall issue bonds for the purpose of paying the 
cost of acquiring the existing facilities for a county community 
hospital or purchasing a site and constructing thereon a county 
community hospital and purchasing suitable equipment for 
the same is a single proposition. 

8. Hospitals: Constitutional Law. An independent hospital dis- 
trict by statute may fractionate territories of counties. Harm 
from such district levies is insufficient to establish that levies 
by one of the counties for a county hospital violate Article I, 
section 25, or Article VIII, section 1, Constitution of Nebraska, 
which prohibit discrimination and require uniformity in taxation. 


Appeal from the district court for Cherry County: 
RoserT R. Moran, Judge. Affirmed. 


Michael V. Smith, for appellant. 
Richard L. Spittler, for appellees. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SMITH, McCown, and NEwTon, JJ. 


SMITH, J. 

Land owned by George W. Shadbolt formed part of 
Gordon Memorial Hospital District in Cherry County, 
part of the district lying in an adjoining county. Voters 
of Cherry County on initiative petition authorized a 
county hospital. Shadbolt subsequently sued to invali- 
date the election. Motion of the county and its com- 
missioners, defendants, for summary judgment was sus- 
tained, and this appeal has been taken. 

Shadbolt asserts: (1) Failure of the county clerk to 
notify the public of a special meeting of the board to 
call the election nullified the proceeding; (2) the ballot 
did not respond to the petition; (3) the proposition was 
dual; and (4) the election effected violations of Article 
I, section 25, and Article VIII, section 1, Constitution of 
Nebraska, which prohibit discrimination and require 
uniformity in taxation. 

The county clerk on January 20, 1969, undertook to 
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notify the public of a special session of the board on 
January 22 to consider the initiative petition. He sim- 
ply posted a typewritten notice on the bulletin board 
cutside the meeting room but away from daily court- 
house traffic. 

The county board at the special session responded to 
the initiative petition which proposed an election on a 
bond issue to acquire or construct a county hospital. The 
proposition at the election, called for March 4, 1969, in 
the board resolution was to be whether the board should 
issue general obligation bonds to purchase, acquire, or 
construct a county hospital. The ballot stated the propo- 
sition as follows: “Shall the Board ... issue ... bonds 
... for the purpose of paying the cost of acquiring the 
existing facilities for a county community hospital or 
purchasing a site and constructing thereon a county 
community hospital and purchasing suitable equipment 
for the same... .” 

County clerks have power to call special sessions 
upon 5 days’ notification by publication in three public 
places. § 23-154, R. R. S. 1943. In Morris v. Merrell, 
44 Neb. 423, 62 N. W. 865 (1895), notification of a special 
session to the three commissioners or to the public 
was not given. The court held that an order by two of 
the commissioners for location and construction of a 
drainage ditch was void. Lack of jurisdiction was prop- 
erly emphasized under the circumstances. 

The applicable statutes provide: “The public policy 
of the State of Nebraska is that all public meetings should 
be preceded by some publicized notice ... in order that 
the citizens of the state can intelligently exercise their 
democratic privilege of appearing at public sessions of 
governmental bodies....” § 84-1402, R. S. Supp., 1967. 
“Any formal action of any type, including expenditure 
of funds, ... taken at any meeting other than while 
open to the attendance of the public, shall be void.” 
§ 84-1405, R. S. Supp., 1967. 

The initiative petition concededly was good. The 
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board’s calling the election in response to it was min- 
isterial and nonreviewable by appeal or error. See, 
§ 23-343, R. S. Supp., 1967; Chaloupka v. Area Voca- 
tional Tech. School No. 2, 184 Neb. 196, 165 N. W. 2d 
719 (1969). Public notification of meetings has not out- 
ranked the initiative on the scale of values for subsidiar- 
ity. The Legislature in encouraging the citizen to partici- 
pate in local government has not set its policy at cross- 
purposes. Lack of notification to the public concerning a 
special meeting of a county board to call an election 
upon initiative petition under section 23-343, R. S. Supp., 
1967, is insufficient to invalidate the resulting election. 
Cf. Inslee v. City of Bridgeport, 153 Neb. 559, 45 N. W. 
2d 590 (1951). 

On the ballot the words “acquiring the existing facil- 
ities” were an immaterial departure from the petition. 
The proposition was single. See Inslee v. City of Bridge- 
port, supra. 

Gordon Memorial Hospital District, an independent 
district organized February 25, 1969, extends over parts 
of Cherry and Sheridan Counties. It possesses authority 
over annexation, land withdrawal, and dissolution upon 
approval of the voters. See §§ 23-343.30, 23-343.31, and 
23-343.35, R. R. S. 1943. Although two or more adjoin- 
ing counties may issue joint bonds for hospital purposes 
under section 23-343.15, R. R. S. 1943, the county in 
relation to the hospital district remains the basic unit. 

An independent hospital district by section 23-343.21, 
R. S. Supp., 1967, may fractionate territories of coun- 
ties. Harm from such district levies is insufficient to 
establish that levies by one of the counties for a county 
hospital violate Article I, section 25, or Article VIII, 
section 1, Constitution of Nebraska. Cf. City of Bellevue 
v. Eastern Sarpy County S. F. P. Dist., 180 Neb. 340, 
143 N. W. 2d 62 (1966); City of Grand Island v. Ehlers, 
180 Neb. 331, 142 N. W. 2d 770 (1966); Pleuler v. State, 
11 Neb. 547, 10 N. W. 481 (1881). See, also, Simms 
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v. County of Los Angeles, 35 Cal. 2d 303, 217 P. 2d 936 
(1950). 
Defendants were entitled to summary judgment. 
AFFIRMED. 

NEwrTon, J., dissenting in part and concurring in part. 

I am unable to agree with one of the legal conclusions 
arrived at in the majority opinion. Section 23-154, R. 
R. S. 1948, sets out requirements for the calling of a 
valid special meeting of county commissioners. Adopted 
in 1879, it has stood the test of time and has never been 
amended. It was literally construed to mean exactly 
what it says as early as 1895 in the case of Morris v. 
Merrell, 44 Neb. 423, 62 N. W. 865. Down through the 
years it has, as a matter of practice, been steadfastly 
understood that no act of a county board, be it legislative, 
administrative, judicial, or ministerial in nature, was. 
valid unless taken at a regular meeting or a special 
meeting called as required by statute. 

The reasoning adopted is also applicable to section 23- 
153, R. R. S. 1943, which fixes the place where board 
meetings shall be held. If so applied, the county board 
could then meet anywhere, at any time, to deal with 
acts deemed “ministerial.” Actually, in a case like the 
one before us, such irresponsible action deprives the 
people of the county of an opportunity to question or 
challenge the sufficiency of the initiative petition. Wheth- 
er or not they would have done so is immaterial. The 
statute guarantees them the opportunity. 

That the majority opinion runs counter to public policy 
is clearly enunciated by the Legislature in sections 84- 
1401 and 84-1402, R. S. Supp., 1967, adopted as recently 
as 1967. It is therein stated that: “The public policy 
cf the State of Nebraska is that all public meetings 
should be preceded by some publicized notice specifying 
the time and place of all such meetings in order that 
the citizens of the state can intelligently exercise their 
democratic privilege of appearing at public sessions of 
governmental bodies.” § 84-1402, R.S. Supp., 1967. Min- 
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isterial acts are not exempted from the announced policy. 
On the contrary, it refers to “all public meetings” of 
governing bodies. 

In my judgment, the opinion adopted in this case is 
a partial nullification of all the legislative acts men- 
tioned above and represents a direct and inexcusable 
encroachment by this court on the functions of the Leg- 
islature. It judicially approves what the Legislature 
expressly forbids. 

Although, as indicated, I cannot agree that the action 
of the county board in calling an election at an unau- 
thorized meeting was proper, I, nevertheless, concur in 
the result arrived at in the majority opinion. The error 
was not a fatal one, but this does not mean that other 
actions of a county board taken at irregular meetings, 
be they ministerial or otherwise, are to be sustained. 

Section 23-343, R. S. Supp., 1967, provides for the 
establishment of county hospitals and the issuance of 
bonds for this purpose. Bonds may be issued only 
when authorized by a majority vote cast at an election 
called for such purpose. The election may be called by 
resolution of the county board or may be brought about 
by petition signed by 10 percent of the electors. Ifa 
proper petition is filed, the county board must call the 
election. The law distinguishes between challenges to 
election proceedings made before and after an election is 
actually held. Ordinarily compliance with statutory 
provisions is mandatory if enforcement is sought before 
an election, but after an election has been held, they are 
construed in support of the result of the election and are 
deemed to be directory only unless prejudice to a fair 
election appears. See, 29 C. J. S., Elections, § 67, p. 158; 
Haggard v. Misko, 164 Neb. 778, 83 N. W. 2d 483. No 
showing has been made that the error of the county 
board resulted in an unfair election and under such cir- 
cumstances the election must be approved. 

Wuite, C. J., and Carter, J., join in dissenting in part 
and concurring in part. 
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DonaLp O. LYONS, APPELLANT, V. JULIUS WAGNER, 


APPELLEE. 
174 N. W. 2d 730 


Filed February 20, 1970. No. 37367. 


1. Trial: Evidence. A party against whom a motion to dismiss is 
made is entitled to have every controverted fact resolved in 
his favor and to have the benefit of every inference that can 
reasonably be drawn from the evidence. 

2. Master and Servant: Negligence. An employer is not an in- 
surer of the safety of the appliances which he furnishes. If he 
exercises the reasonable care which a prudent man would ordi- 
narily take for his own safety, under like circumstances, in 
furnishing his employees with instruments reasonably safe for 
the particular purpose for which they are used, he has fulfilled 
his whole duty in that respect. 

A mere expression of an opinion by the em- 

ployer is not an assurance of safety that will absolve an 

employee from the assumption of risk. 


Appeal from the district court for Antelope County: 
Merritt C. WarreN, Judge. Affirmed. 


Monen, Seidler & Ryan, Thomas E. Whitmore, Thomas 
E. Brogan, and Elmer C. Rakow, for appellant. 


Jewell, Otte & Pollock, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newton, JJ. 


BoSLauGcH, J. 

The plaintiff, Donald O. Lyons, was employed as a 
farm hand or laborer by the defendant, Julius Wagner. 
On September 19, 1968, the plaintiff was injured when 
a farm tractor which he was operating overturned. This 
action was brought to recover damages for the injuries 
which the plaintiff sustained in the accident. 

At the close of the plaintiff’s evidence, the trial court 
dismissed the action on the motion of the defendant. 
The plaintiff’s motion for new trial was overruled and 
he has appealed. 

At the time of the accident the plaintiff was 66 years of 
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age. His principal occupation had been field manager 
for a grass seed company. He had also done some farm- 
ing and had worked around farms. He had operated 
tractors since he was 21 years of age and was familiar 
with their operation in general. 

The plaintiff had worked for the defendant during 
part of 1966, 1967, and 1968. He did carpentry and 
general repair work and also farm work. In 1968 he 
had helped plant corn. In a prior year he had helped 
put up silage. On the 2 days before the accident the 
plaintiff had been working at the farm of defendant’s 
brother helping to pack silage. 

On the day of the accident the defendant was cutting 
hybrid sudan for silage. The silage was dumped on 
the ground to make a rectangular pile four loads wide. 
The loose silage was then packed down by driving a 
tractor over the pile. The tractor which was used to 
pack the silage was a 1953 Ford tractor with dual rear 
wheels. 

The defendant had operated the tractor during the 
morning and the early part of the afternoon. At about 
3 p.m. the defendant asked the plaintiff to get on the 
tractor and ride with the defendant so that the plaintiff 
would “ ‘get the feel of this thing.’” The plaintiff then 
climbed on the tractor and rode on the left fender. The 
plaintiff testified that he “paid pretty good attention” to 
what the defendant was doing and noticed that occa- 
sionally the front wheels of the tractor would raise up. 
He asked the defendant what kept the tractor from 
going over backwards and the defendant replied that 
the drawbar would probably keep the tractor from 
going over backwards. After the plaintiff had watched 
the defendant operate the tractor for about a half hour 
the plaintiff took over the operation of the tractor and 
drove it for a half hour or an hour. During this time 
the front of the tractor raised up 8 or 10 times. 

The defendant testified the front end of the tractor 
would raise up when silage would be caught or wedged 
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under the transmission or pan of the tractor. When that 
happened the remedy was to disengage the clutch so 
that the tractor would back off and the front end would 
be lowered. 

At the time the accident happened the plaintiff was 
driving along the north edge of the silage pile in a 
westerly direction. The pile was then one load high 
and 24% to 3 feet high at the highest point. The plain- 
tiff had the left wheels on the pile and was attempting 
to pack the silage along the edge of the pile. The tractor 
was tilted slightly to the north. 

Just before the accident happened the front end of the 
tractor raised up. The plaintiff disengaged the clutch, 
the tractor rolled back, and the front end came down. 
The plaintiff then started forward again. The front 
end of the tractor raised up again and got up far enough 
that the plaintiff could not get his foot on the clutch 
pedal. The plaintiff could see that the tractor was 
going to tip over backwards and tried to jump off, but 
was pinned underneath when the tractor fell on him. 

The defendant’s motion to dismiss alleged that the evi- 
dence failed to establish that the accident was caused by 
any negligence of the defendant; that the accident was 
caused by the negligence of the plaintiff which was more 
than slight; and that the plaintiff assumed the risk inher- 
ent in the operation of the tractor. In determining whether 
the motion was properly sustained the plaintiff is en- 
titled to have every controverted fact resolved in his 
favor and to have the benefit of every inference that 
can reasonably be drawn from the evidence. 

An employer is not an insurer of the safety of the 
appliances which he furnishes. If he exercises the rea- 
sonable care which a prudent man would ordinarily 
take for his own safety, under like circumstances, in 
furnishing his employees with instruments reasonably 
safe for the particular purpose for which they are used, 
he has fulfilled his whole duty in that respect. Lownes 
v. Furman, 161 Neb. 57, 71 N. W. 2d 661. This rule 
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is applicable to the use of farm tractors and it is not 
enough for the plaintiff to show that there is danger 
in the operation of a tractor. All machinery is more 
or less dangerous and the liability of the employer must 
be based upon negligence. Ring v. Kruse, 158 Neb. 1, 
62 N. W. 2d 279. 

The plaintiff’s specifications of negligence involved 
three main contentions: That the tractor was improper 
or defective for use in packing silage; that the defendant 
failed to warn or instruct the plaintiff as to the dangers 
incident to the operation of the tractor; and that the 
defendant assured the plaintiff that there was no dan- 
ger of the tractor overturning. 

There was no evidence that the tractor furnished by 
the defendant was defective or improper for use in 
packing silage. There was evidence that on other oc- 
casions other tractors were used for packing silage. The 
defendant testified that it was a common practice to 
use a tractor with a loader to push silage into a pile, but 
at the time the accident happened the pile was too low 
to require the use of a loader. As the pile increases in 
height, a tractor with a loader may be used to push the 
silage into a gradual slope but a wheeled tractor is still 
used to pack the silage. 

The evidence did not show a failure to warn or in- 
struct the plaintiff as to the dangers incident to the 
operation of the tractor. The plaintiff rode on the trac- 
tor for about a half hour while the defendant operated 
it. While the plaintiff was riding on the tractor with 
the defendant the front wheels of the tractor would raise 
up occasionally. After the plaintiff took over the op- 
eration of the tractor the front end raised up 8 or 10 
times. Just before the accident happened the front end 
raised up, the plaintiff disengaged the clutch, and the 
tractor rolled back. The evidence shows that the plain- 
tiff knew of the danger of the front end raising up and 
knew what to do to keep it from going over backwards. 

With respect to the plaintiff’s claim that the defendant 
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assured him that there was no danger of the tractor 
overturning, the plaintiff’s testimony was that the de- 
fendant said, “‘I don’t believe it could go over back- 
wards.’” The plaintiff asked, “‘Why?’”, and the de- 
fendant replied, “‘This drawbar down there.’” The 
defendant’s statement was an expression of opinion as 
distinguished from a positive assurance of safety. See, 
56 C. J. S., Master and Servant, § 405, p. 1236; 35 Am. 
Jur., Master and Servant, § 321, p. 748. The theory of 
the rule regarding an assurance of safety is that if the 
employer has superior knowledge, and the employee is 
entitled to rely on the assurance of safety, and does 
rely on the employer’s assurance of safety, the employee 
will not be held to have assumed the risk. In this case 
the evidence shows that the plaintiff was familiar with 
the operation of tractors, the existence and condition of 
the drawbar was open and obvious, and the plaintiff did 
not rely on the claimed assurance of safety. 

- The evidence in this case further shows that the acci- 
dent was caused by the plaintiff’s operation of the trac- 
tor in failing to disengage the clutch in time to prevent 
the tractor from overturning. Just before the accident 
the front end of the tractor had raised up, the plaintiff 
had disengaged the clutch, and the tractor had rolled 
back. The plaintiff then attempted to go forward again 
in the same place. The front end raised again and the 
plaintiff allowed the tractor to raise up so high that he 
was unable to get his foot on the pedal and disengage 
the clutch to prevent the tractor from going over 
backwards. This was negligence as a matter of law 
which was more than slight and a bar to any recovery 
by the plaintiff. 

The judgment of the district court is affirmed. 

AFFIRMED. 
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THERESA K. NIELSEN ET AL., APPELLANTS, V. TRI-STATE 
GENERATION AND TRANSMISSION ASSOCIATION, INC., 
A CORPORATION, APPELLEE. 

174 N. W. 2d 722 


Filed February 20, 1970. No. 87382. 


’ Eminent Domain: Evidence: Trial. The verdict of a jury on con- 
flicting evidence in an eminent domain action will be set aside 
when it is clearly excessive. : 


Appeal from the district court for Keith County: 
Joun H. Kuwns, Judge. Affirmed. 


_ Firmin Q. Feltz, for appellants. 
- Frederick E. Wanek, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newron, JJ. 


. SMITH, J. 

In this eminent domain proceeding a jury awarded 
plaintiffs $10,500 for a perpetual easement appropriated 
by defendant for a power line. The district court 
granted ‘a new trial on the ground that the verdict was 
excessive. Plaintiffs have appealed. 

Plaintiffs owned a ranch and farm unit bordering the 
City of Ogallala on the east and north. The unit com- 
prised 2,562 acres of grazing land, 495 acres of accre- | 
tion, 422 acres of dry crop land, 94 acres of irrigated 
land, and 14 acres of building site. Fences divided the 
grazing land into 5 pastures. Pasture I bordered the 
city on the north. Pastures IV and V, lying northeast 
of the city, contained 1,640 acres. 

On March 21, 1968, defendant petitioned for the ease- 
ment over plaintiffs’ land in order to construct a 115- 
kilovolt line. The line was constructed prior to trial. 
On plaintiffs’ land were 22 structures - 3 3-pole struc- 
tures and 19 H-frames that measured approximately 12 
feet between the outer edges of the poles. The: ease- 
ment area, 100 feet wide and 15,161 feet long, was com- 
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posed of 28.09 acres of pastures IV and V; 4.59 acres of 
accretion; 1.6 acres of meadow; and the remaining frac- 
tional acre of doubtful classification. 

Witnesses testified to the preappropriative value an 
acre as follows: $110 to $150 for the meadow, $60 to 
$100 for the accretion, and $60 to $75 for the pastures. 
Plaintiff manager testified to an average of $70 for the 
five pastures in view of different distances from Ogal- 
lala. Opinions of damage from the appropriation were: 
$10 an acre for all accretion and pasture, 10 per cent of 
the value of the whole unit, $5 an acre for the whole 
unit, $30 an acre for 6 quarter sections, and $20 an acre 
for 8 quarter sections. Plaintiff manager admitted that 
the appropriation would not decrease the number of 
sustainable animal units and that the accretion had not 
produced a crop. Among items of damage were ero- 
sion around the poles, destruction of vegetation within 
the easement, and defendant’s right of access. The jury 
viewed the premises. 

Instruction No. 2 informed the jury in part as fol- 
lows: “The plaintiffs will retain . . . possession .. . 
but may use said property only ... (without) interfer- 
ence with... defendant .... The defendant has... 
perpetual rights: 1. To enter upon... the easement 
at any time.... 3. To construct and maintain gates 
through fences crossing the easement. 4. To remove 
trees, brush and shrubbery within the easement which 
may interfere with ... safe operation and maintenance 

Instruction No. 3 to the jury limited the issues to 
“The amount by which the value of plaintiffs’ property 
in pastures IV and V, meadow land and accretion lands 
has been reduced in value as of March 21, 1968.” 

The verdict of a jury on conflicting evidence in an 
eminent domain action will be set aside when it is clearly 
excessive. Moyer v. Nebraska E. G. & T. Coop., 171 
Neb. 879, 108 N. W. 2d 89 (1961). The district court in 
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granting a new trial in the present case exercised sound 
judicial discretion. The judgment is affirmed. 
AFFIRMED. 


JOHN W. SINNETT, APPELLEE AND CROSS-APPELLANT, V. HIE 
Foop Propucts, INc., A CORPORATION, APPELLANT AND 
CROSS-APPELLEE. 

174 N. W. 2d 720 


Filed February 20, 1970. No. 37396. 


1. Evidence: Appeal and Error. In reviewing equity cases, where 
there is an irreconcilable conflict on a material issue, this court 
will, in determining the weight of the evidence, consider the 
fact that the trial court observed the witnesses and their 
manner of testifying and must have accepted one version of 
the facts rather than the other. 

2. Master and Servant: Contracts. Where an agreement provides 
for a bonus for continuous service which is terminated by the 
employer through no fault of the employee the latter is entitled 
to a proportionate share of the bonus according to the time 
served. Where, however, the employee voluntarily quits or is 
discharged for a reason attributable to his own fault, there is 
no right to recover any part of the bonus. 


Appeal from the district court for Douglas County: 
JOHN E, Murpnuy, Judge. Affirmed. 


William H. Mecham and Car] I. Klekers, for appellant. 
Charles Ledwith, for appellee. 


Heard before WuirE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newton, JJ. 


NEWTON, J. 

This is an action for the recovery of an employee’s 
bonus and for wages alleged to be due. Trial was had 
to the court. Judgment was rendered for plaintiff for 
the bonus claimed in his first cause of action and for 
defendant on the claim for wages in the second cause of 
action. We affirm the judgment of the trial court. 
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‘The following facts are alleged in plaintiff’s petition. 
Defendant was engaged in the manufacture and sale of 
food products. It employed plaintiff under an oral con- 
tract providing for an $80 weekly wage and for a bonus 
of $20 per week in stock of the defendant company. 
The written stock bonus agreement contained the follow- 
ing provision: “This stock will be issued at the end 
of each consecutive year from that date, the end of 
each fulfilled year. However, if at during any year Bill 
Sinnett’s employment is terminated by him or Hie Foods 
that years accumulation will be nulled and void. Any 
stock earned during a previous year will always be 
good.” Plaintiff commenced work on October 1, 1967, 
and was discharged on September 30, 1968. The stock 
bonus was denied to plaintiff. 

In his second cause of action, plaintiff alleges he was 
underpaid $61.70 during the first 5 weeks he was 
employed. 

The answer contains a general denial and states 
plaintiff's employment was terminated for good cause 
prior to the lapse of 1 full year. Defendant also main- 
tains the stock bonus agreement had been mutually 
rescinded. 

The evidence regarding the terms of plaintiff's em- 
ployment, the execution of the stock agreement, and the 
period of employment is not disputed and is as alleged. 
It is also conceded that after plaintiff had been em- 
ployed in the plant for about 2 months, he was trans- 
ferred to a route and made sales and deliveries of de- 
fendant’s products. At this time he went on a com- 
mission basis, with a guaranteed weekly wage in an 
increased amount. 

The fact that plaintiff was discharged is admitted in 
defendant’s answer. and the testimony of its executive 
officer. There is a serious conflict in the testimony 
of the parties on the question of whether or not defend- 
ant had good cause for plaintiff’s dismissal. Defendant 


VoL. 185] JANUARY TERM, 1970 223 
Sinnett v Hie Food Products, Inc. 


charges irregularities in plaintiff's report of sales and 
in gasoline purchases. This plaintiff denies. 

Regarding the theory that the stock agreement was 
rescinded at the time plaintiff went on a route on a 
commission basis, there is no evidence of any discussion 
regarding rescission. It is conceded that defendant’s 
second route man received the stock bonus. 

There is some indication in the record that plaintiff 
may have been underpaid $61.70 during the first weeks 
he was employed, but the record does not disclose that 
he ever made any complaint or demand for additional 
wages until this action was contemplated after his dis- 
missal from defendant’s employment. 

The parties have treated this action as one in equity. 
Although the fact of its being an equitable action is 
questionable, we will abide by the theory on which it 
was tried. “In reviewing equity cases, where there is 
an irreconcilable conflict on a material issue, this court 
will, in determining the weight of the evidence, con- 
sider the fact that the trial court observed the witnesses 
and their manner of testifying, and must have accepted 
one ‘version of the facts rather than the other.” Lunz- 
mann v. Yost, 182 Neb. 101, 153 N. W. 2d 294. It is 
apparent from the decision of the trial court that it found 
the‘stock agreement had not been rescinded, that plain- 
tiff had received all cash payments due him, and that he 
had been discharged without good cause. We accept 
these findings. 

Plaintiff's employment commenced on . October 1, 1967, 
and terminated September 30, 1968. Had he completed 
a full day’s work on September 30, 1968, he would have 
completed a full year’s employment as contemplated by 
the stock bonus agreement. The contract of employ- 
ment, not being for a definite term, was terminable at 
will by either party, but this does not deprive plaintiff 
of the right to recover when discharged without good 
cause: “There is much authority that where an agree- 
ment provides for a bonus for continuous service which 
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is terminated by the employer through no fault of the 
employee the latter is entitled to a proportionate share of 
the bonus according to the time served. Where, how- 
ever, the employee voluntarily quits or is discharged 
for a reason attributable to his own fault, there is no 
right to recover any part of the bonus.” Kollman v. 
McGregor, 240 Iowa 1331, 39 N. W. 2d 302. See, also, 
American Security Life Ins. Co. v. Moore, 37 Ala. App. 
552, 72 So. 2d 132; Coats v. General Motors Corp., 11 
Cal. 2d 601, 81 P. 2d 906; 56 C. J. S, Master and 
Servant, § 98, p. 528; 35 Am. Jur., Master and Servant, 
§ 80, p. 511; Annotation, 28 A. L. R. 346. 

In his cross-appeal, plaintiff complains of the failure 
of the trial court to allow an adequate attorney’s fee. 
The court allowed an attorney’s fee of $98 in compliance 
with the requirements of section 25-1801, R. S. Supp., 
1967. The statute does not authorize a larger fee but 
does allow a similar fee to be taxed in this court. An 
additional attorney’s fee of $98 is allowed plaintiff for 
services of his attorney in this court. 

The judgment of the trial court is affirmed. 

AFFIRMED. 


GarL LEONHARDT, APPELLANT, v. ARNOLD D. HARIMON ET 


AL., APPELLEES. 
174 N. W. 2d 926 


Filed February 20, 1970. No. 37466. 


1. Trial: Instructions. The meaning of an instruction and not its 
phraseology is the important consideration. Where the mean- 
ing of an instruction is reasonably clear, it is not prejudicially 
erroneous. 

An inadvertent substitution of one word for 

another in an instruction is harmless error if it is clear from 

the instruction itself and the other instructions given that 
the jury was not confused or misled by the error. 


Appeal from the district court for Morrill County: 
Rosert R. Moran, Judge. Affirmed. 
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Van Steenberg, Winner & Wood, for appellant. 


Holtorf, Hansen, Kortum & Kovarik and David C. 
Nuttleman, for appellees. 


Heard before WuiTE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmMiTH, McCown, and Newton, JJ. 


BosLaucu, J. 

This was an action for damages arising out of an 
automobile accident. The jury returned a verdict for 
the defendants. The plaintiff’s motion for new trial was 
overruled and he has appealed. 

There is no bill of exceptions. The plaintiff’s sole 
assignment of error relates to instruction No. 3. 

The trial court gave 28 numbered instructions to the 
jury. Instruction No. 1 was a general instruction relat- 
ing to the duty of the jury. Instruction No. 2 related to 
the plaintiff’s claims and was divided into three parts 
as follows: <A. Issues; B. Burden of Proof; and C. Ef- 
fect of Findings. Instruction No. 3 related to the de- 
fendants’ defenses and was divided into four parts as 
follows, each part appearing on a separate page: A. 
Issues; B. Burden of Proof; C. Effect of Findings; and 
D. Comparative Negligence. The remaining instructions 
related to the rules of the road, the assessment of dam- 
ages, and other applicable rules of law. 

The plaintiff’s complaint is directed to the first para- 
graph of Part C of instruction No. 3 in which the jury 
was advised as to what the verdict should be if the de- 
fendants had failed to prove their allegations of con- 
tributory negligence and proximate cause and the plain- 
tiff had proved his allegations of nEeHBence and Pe 
mate cause. 

In that paragraph the jury was instructed in part as 
follows: “If the defendants have: failed to establish 
either of these propositions No’s. 1 or 2 in the immedi- 
ately preceding instruction by a preponderance of the 
evidence, * * *.” (Emphasis supplied.) 
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The plaintiff contends that by referring to “the imme- 
diately preceding instruction” the jury was referred to 
instruction No. 2 relating to the plaintiff’s claims in- 
stead of Part B of instruction No. 3 relating to the de- 
fendants’ burden of proof and the two propositions on 
which the defendants had the burden of proof. The 
plaintiff contends that the instructions were conflicting 
and misleading because of the internal reference. 

In Part C of instruction No. 3 the trial court also re- 
ferred to “Instruction No. 2, A,” and “Instruction No. 
3, A.” This would indicate that the term “instruction” 
was used in Part C of instruction No. 3 to refer to the 
lettered parts of instructions Nos. 2 and 3. 

An erroneous instruction is not necessarily prejudicial 
error. The meaning of an instruction and not its phrase- 
ology is the important consideration. Where the mean- 
ing of an instruction is reasonably clear, it is not preju- 
dicially erroneous. Zager v. Johnson, 175 Neb. 866, 124 
N. W. 2d 390. An inadvertent substitution of one word 
for another in an instruction is harmless error if it is 
clear from the instruction itself and the other instruc- 
tions given that the jury was not confused or misled 
by the error. Pierson v. Jensen, 150 Neb. 86, 33 N. W. 
2d 462. 

In Zager v. Johnson, supra, an instruction referring to 
the “numbered parts” of another instruction was held 
to be not prejudicial where the second instruction con- 
tained no numbered parts but did contain subparagraphs 
identified by letters. 

In this case the inadvertence was clearly apparent and 
the jury would have had to disregard the captions ap- 
pearing on the instructions and their parts as well as 
the wording of the instructions themselves to be misled 
by the internal reference. We conclude that any error 
in instruction No. 3 was not prejudicial. 

The judgment of the district court is affirmed. 

AFFIRMED. 
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StTaTE oF NEBRASKA, APPELLEE, Vv. JAMES DUNCAN, 
APPELLANT. 
175 N. W. 2d 3 


Filed February 27, 1970. No. 37349. 


Criminal Law: Sentences: Appeal and Error. Where the punish- 
ment of an offense created by statute is left to the discretion 
of the trial court within prescribed limits, a sentence imposed 
within those limits will not be disturbed on appeal unless there 
appears to be an abuse of discretion. 


Appeal from the district court for Box Butte County: 
Rosert R. Moran, Judge. Affirmed. 


Charles A. Fisher and Charles F. Fisher, for appellant. 


Clarence A. H. Meyer, Attorney General, and James J. 
Duggan, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitTH, McCown, and Newton, JJ. 


CaRTER, J. 


On November 22, 1968, the defendant, James Duncan, 
was charged with operating a motor vehicle on a public 
highway in a speed contest as defined in section 39- 
745.01, R. R. S. 1943. The defendant entered a plea 
of guilty to the charge and the district court sentenced 
the defendant to serve 30 days in the county jail and to 
pay a fine of $100, and suspended his motor vehicle 
operator’s license for a period of 60 days. Defendant 
has appealed. 

The bill of exceptions consists solely of the arguments 
made to the district court before sentence was pro- 
nounced. There appears to be little dispute as to the 
facts in the case as presented in the arguments of 
counsel. Such facts are substantially as follows: On 
October 31, 1968, the defendant and Roger Mazanec, 
accompanied by two other boys, Davis and Walker, went 
out into the country from Hemingford, Nebraska, where 
they engaged in drag racing. Walker was the starter 
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and remained on the side of the road at the starting 
point of the race. Davis rode with one of the participants 
in the race as a passenger. After the start of the race, 
the two cars took off to the north, running side-by-side, 
turned around about %4 mile north, and raced back to 
the starting point. Defendant crossed the starting line 
first and Mazanec turned in behind him. During the 
time the race was finishing, Walker stepped out on the 
road to see the finish and was struck and killed by a 
pickup truck coming from the opposite direction. It 
was established that the driver of the pickup had no op- 
portunity to avoid the accident and that its proximate 
cause was the negligence of Walker in suddenly stepping 
in front of the pickup truck. Thereafter defendant and 
Mazanec were charged as previously stated. 

The misdemeanor complaint was filed in county court. 
Defendant appeared with legal counsel and entered a 
plea of guilty. Defendant was found guilty and granted 
probation. Defendant appealed to the district court 
where he, again accompanied by counsel, entered a plea 
of guilty. The district court found defendant guilty 
and granted probation. Defendant refused probation and! 
filed a motion so stating and requesting that he be sen- 
tenced under the statute. Probation appears to have 
‘been refused because one of its conditions provided that 
he should not operate any motor vehicle for any purpose 
for a period of 2 years. The defendant was fully advised 
by the court of the consequences that could follow in 
rnoving for sentence under the statute. No contention is 
made that he did not know the maximum penalty that 
could be imposed. 

The arguments of defendant’s counsel and the county 
attorney hinged largely on whether or not a jail sentence 
was justified. The age of the defendant, his previous 
good conduct, the fact that his father farmed six tracts 
of land some miles apart necessitating the use of a motor 
vehicle, the need to operate a car to and from school, 
and the relationship of the drag race to the death of 


Vou. 185] JANUARY TERM, 1970 229. 


State v. Duncan 


Walker were thoroughly gone into with the court. It 
is clear that the trial court was advised of all the miti- 
gating circumstances before sentence was pronounced. 

We point out, however, that the statute prohibiting: 
speed contests or drag racing is for the protection of 
the public in using public roads and minimizing the in- 
herent dangers of vehicular traffic. While it could be 
said that the death of Walker was not directly caused 
ky the drag race, it did create the condition that in- 
directly brought it about. If the death of Walker had 
resulted directly from the drag race, it could well have 
been a motor vehicle homicide case covered by a differ- 
ent statute containing a much more serious penalty. 
The purpose of this misdemeanor statute prohibiting drag 
racing on the public highways is to eliminate the dan- 
gers in them and make the public highways safer for 
their users. The very purpose of the statute was to 
prohibit the creation of dangerous conditions such as 
existed in this case. The fact that no one was killed 
directly by the drag race does not lessen the purpose 
of the statute nor mitigate the reasons for its enforce- 
ment. How the situation in this case could be a more 
serious offense under section 39-745.01, R. R. S. 1943, and 
still be within its scope is difficult to fathom. 

The chief complaint appears to be that the sentence 
imposed interferes unduly with defendant’s need for the 
use of motor vehicles, primarily because his father for 
whom he works has six tracts of land as far as 6 miles 
from home. But the enforcement of the law usually pro- 
duces inconvenience and expense which compliance with 
the law would completely eliminate. It is true, of course, 
that the serving of a 30-day jail sentence could seriously 
interfere with the defendant’s progress in school, but the 
trial court was not insensitive to that situation as is 
demonstrated by its grant of a 30-day suspension of the 
jail sentence when sentence was imposed on May 5, 1969. 

The trial judge was fully advised of the facts and 
circumstances in this case by the county attorney and 


230 NEBRASKA REPORTS [Vou. 185 


State ex rel. Sampson v. Kenny 


defendant’s counsel in the presence of the defendant. 
The court saw the defendant, was familiar with his age 
and previous good conduct, was fully informed as to his 
status in school, and was fully informed of all the facts 
out of which the complaint grew. From all of this, the 
trial court concluded that the sentence imposed was 
required. The sentence was within the limits prescribed 
by the statute and we can find no evidence of an abuse 
of discretion on the part of the trial court. State v. 
Agostine, 184 Neb. 158, 165 N. W. 2d 3538; State v. 
Blackwell, 184 Neb. 121, 165 N. W. 2d 730. 

Several other assignments of error were made in 
defendant’s brief. We find no prejudicial error in them. 
We conclude that the case was fully and fairly con- 
sidered by the trial court and its judgment is affirmed. 

AFFIRMED. 


STATE oF NEBRASKA EX REL. ERNEST B. SAMPSON ET AL., 
APPELLANTS, v. JAMES A. KENNY, County TREASURER, 
APPELLEE, CITY OF BELLEVUE, INTERVENER-APPELLEE. 

175 N. W. 2d 5 


Filed February 27, 1970. No. 37355. 


1. Actions: Parties: Taxation. Generally a suit cannot be main- 
tained by one taxpayer on behalf of himself and others simi- 
larly situated to recover back taxes alleged to have been 
illegally assessed, but each taxpayer must bring action on his 
own. behalf. 

2. Actions: Parties. Generally an action may not be maintained 
as a class action by a plaintiff on behalf of himself and others 
unless he has the power as a member of the class to satisfy 
a judgment on behalf of all members of the class. 


Appeal from the district court for Sarpy County: 
Victor H. Scumupt, Judge. Affirmed. 


Eugene T. Atkinson of Atkinson & Kelly, for appel- 
lants. 


- John E. Rice and Dixon G. Adams, for appellees. 


VoL. 185] JANUARY TERM, 1970 231 


State ex rel. Sampson v. Kenny 


Heard before WuiTz, C. J., CARTER, SPENCER, BOSLAUGH, 
SmiTH, McCown, and Newton, JJ. 


WHITE, C. J. 

The question presented in this case is whether the 
relators have the legal capacity to join all of the tax- 
payers similarly situated in a class action for mandamus 
against the county treasurer. On failure to further plead, 
the district court sustained a demurrer and dismissed 
the action. We affirm the judgment of the district court. 

The petition in this case purports to be a class action 
for mandamus. The relators herein seek a district court 
crder requiring the county treasurer to refund taxes to 
all taxpayers having the right to file claim for refund 
of taxes illegally collected and disbursed. The county 
treasurer’s duties are defined in the provisions of our 
tax refund statutes. § 77-1734, R. R. S. 1943, et seq. 
The petition alleges that relators are owners of property 
which was annexed to the City of Bellevue in 1965. Sub- 
sequently, on June 30, 1967, this annexation was de- 
clared invalid by the decree of the district court for 
Sarpy County, Nebraska, and the tax levied by the City 
of Bellevue under the invalid annexation was declared 
illegal and void. The relators filed their claim under 
the refund statutes with the county treasurer and the 
county treasurer refused to act upon their application. 
In this petition the relators seek to join all other tax- 
payers having the right to file a claim for refund of 
the illegal taxes collected and disbursed. The relators 
ask in their petition that the court make provisions for 
paying the claims for refund to all persons situated in 
the areas described in their petition, and for such other 
different relief as justice and equity may require. No 
issue is presented here as to the right to maintain an in- 
dividual mandamus action against the county treasurer. 
The petition itself and relators, by precise statement in 
their brief, narrow the issue to the determination. of 
whether they may maintain this class action on the be- 
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half of all other taxpayers for the recovery of the re- 
funds due to each one individually. 

This precise question has been decided by our court. 
We have held that a taxpayer cannot maintain a class 
action to recover back void taxes. In the case of 
Monteith v. Alpha High School Dist., 125 Neb. 665, 251 
N. W. 661, this court aptly stated the holding and the 
reasons for it in the following language: “‘A suit to 
recover back is quite different in the grounds upon 
which a recovery can be had from a suit to enjoin a 
tax. In the latter case, each is not only interested in 
the question involved, but a judgment may be rendered 
in favor of all as a class, upon substantially the same 
case, and terminate the litigation. Not so in an action 
to recover back money paid under duress. In such case 
the judgment must not only be for each according to 
the amount due him, but must depend upon whether 
each as an individual paid voluntarily or involuntarily.’ ” 

The reasoning in the above opinion can be well illu- 
strated in the procedural difficulties in maintaining a 
class action involved in this case. Without attempting 
to describe all of the procedural difficulties and con- 
fusion that would be accomplished by attempting to 
judicially control in a class action the ministerial actions 
of a county treasurer in this situation, we shall point 
out a few of the difficulties involved. The refund stat- 
ute provides for the refund to be paid to the person 
paying such tax. This petition joins all taxpayers. Can 
a person who has purchased real property subsequent to 
the illegal levy and who did not pay the tax recover such 
refund? The statute requires that the claim for refund 
be filed by the person or his agent or authorized repre- 
sentative with the county treasurer. It is clearly the 
policy of the Legislature in setting up a refund statute 
to require individual action. Taxes ordinarly paid under 
a mistake of law are not recoverable, and the refund 
statute gives special relief in this situation. The county 
treasurer’s duty arises only on a taxpayer’s individual 
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application. The Legislature is authorized and may 
properly, on considerations of public policy, require in- 
dividual applications and it is not mere speculation to sug- 
gest that this requirement is related to the security of the 
public treasury. The law (§ 77-1736.04, R. S. Supp., 
1967) also provides for a determination and certification 
by the county board individually of the legality and va- 
lidity of a refund. This is an individual determination 
and we feel it could not be properly maintained within 
the jurisdictional limits and effective judicial capacity 
of a court in a class action. While in form the action 
purports to be directed at the enforcement of the minis- 
terial function by the county treasurer, the enforcement 
of a judgment in such a case would or might involve 
judicial control, interference with, and usurpation of 
the ministerial functions of a statutory officer. 

We further observe that because of the peculiarly in- 
dividual requirements of the refund statute that rela- 
tors’ petition and the relief they ask therein runs 
counter to the principle announced in Archer v. Musick, 
147 Neb. 344, 23 N. W. 2d 323, reversed on other grounds, 
147 Neb. 1018, 25 N. W. 2d 908. In that case it was 
stated as follows: “An action may not be maintained as 
a class action by a plaintiff in behalf of himself and 
others unless he has the power as a member of the 
class to satisfy a judgment in behalf of all members of 
the class. Vashon Fruit Union v. J. W. Godwin & Co., 
87 Wash. 384, 151 P. 797 * * *.” . 

It is true, as the cases hold generally, that a court 
has considerable discretion in permitting the filing of a 
class action in order to finally determine issues that 
present a common question and to prevent a multiplicity 
of suits. This question in the last analysis involves a 
balancing of conflicting considerations involved.. We 
do not depart from the holdings of Monteith v. Alpha 
High School Dist., supra, and Archer v. Musick, supra. 
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The judgment of the district court sustaining the de- 
murrer dismissing the action is correct and is affirmed. 
AFFIRMED, 


STATE OF NEBRASKA, APPELLEE, V. MERLE W. BURNSIDE, 


APPELLANT. 
175 N. W. 2d 1 


Filed February 27, 1970. No. 37429. 


1. Criminal Law: Guilty Plea: Evidence. A plea of guilty, volun- 
tarily entered, is conclusive and eliminates all questions of 
admissibility of evidence. 

2. Criminal Law: Guilty Plea. A plea of guilty waives all de- 
fenses except that the information fails to charge an offense. 

3. Criminal Law: Sentences: Appeal and Error. Where the pun- 
ishment of an offense created by statute is left to the discretion 
of a court to be exercised within certain prescribed limits, a 
sentence imposed within such limits will not be disturbed unless 
there appears to be an abuse of such discretion. 


Appeal from the district court for Hall County: Don- 
ALD H. WEAVER, Judge. Affirmed. 


Merle W. Burnside, pro se. 


Clarence A. H. Meyer, Attorney General, and Ralph 
H. Gillan, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newton, JJ. 


NEWTON, J. 

This is a prosecution for burglary. The defendant 
Merle Burnside was charged in Hall County, Nebraska, 
with burglary and with being an habitual criminal. On 
pleading guilty to the burglary charge, the habitual 
criminal charge was dismissed and defendant was sen- 
tenced to 3 to 10 years in the Nebraska Penal and Cor- 
rectional Complex. Defendant has appealed, without 
first. moving for a new trial, to vacate sentence, or to 
withdraw his plea of guilty. 
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Defendant, appearing pro se, has assigned numerous 
errors. He complains of the overruling of a plea in 
abatement, a motion for change of venue, and a motion 
to suppress evidence. These complaints have been 
waived by the plea of guilty. A plea of guilty, volun- 
tarily entered, is conclusive and eliminates all questions 
of admissibility of evidence. See State v. Decker, 181 
Neb. 859, 152 N. W. 2d 5. A plea of guilty waives all 
defenses except that the information fails to charge an 
offense. See Wolff v. State, 172 Neb. 65, 108 N. W. 2d 410. 

The defendant, prior to entering his plea of guilty, 
moved to disqualify the presiding judge. In support of 
his motion, he testified that 16 years before, the judge, 
then county attorney, had prosecuted him on a criminal 
charge; that in 1966 he had an unsatisfactory post con- 
viction matter before the judge; and that while in jail 
he had been prevented from visiting with an accom- 
plice. The judge stated he had no recollection of either 
the defendant or his past record and that he had not, 
by order or otherwise, interfered with defendant’s visit- 
ing privileges while in the county jail. The charge of 
disqualification due to bias or prejudice is without foun- 
dation and was properly overruled. _ 

It is asserted that defendant’s plea of guilty was in- 
duced by coercion, incompetency of counsel, and a mis- 
leading statement as to the right to counsel on appeal. 
In regard to appellate counsel, the record clearly re- 
flects that defendant had insisted on pleading guilty 
prior to his being misinformed on the subject and this 
could not have induced the plea. The record is en- 
tirely devoid of anything that indicates, in the slightest 
degree, coercion or incompetency of counsel. 

In the present instance, the defendant has failed to 
call alleged errors occurring prior to sentence to the 
attention of the trial court. Ordinarily, preliminary to an 
appeal, assigned errors must be presented to and ruled 
upon by the trial court. This serves a twofold purpose. It 
affords opportunity for the trial court to correct its own 
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errors and often enables a litigant to make a record 
upon which to found an appeal. The defendant failed 
to avail himself of this opportunity. 

Finally, it is said that the sentence pronounced against 
defendant is at once illegal and excessive. Both charges 
are without merit. The indeterminate sentence of not 
less than 3 nor more than 10 years is specifically au- 
thorized by statute. See § 28-532, R. R.S. 1943. “Where 
the punishment of an offense created by statute is left to 
the discretion of a court to be exercised within certain 
prescribed limits, a sentence imposed within such limits 
will not be disturbed unless there appears to be an abuse 
of such discretion.” Taylor v. State, 159 Neb. 210, 66 
N. W. 2d 514. 

No error appearing, the judgment of the district court 
is affirmed. 

AFFIRMED. 

WuitE, C. J., not participating. 


CARLYSLE O. DAVISON ET AL., APPELLEES, V. ROBIN 
CHARLENE INSELMAN ET AL., APPELLANTS. 
175 N. W. 2d 85 


Filed March 6, 1970. No. 37192. 


1. Deeds: Mortgages. Whether a deed absolute in form is a mort- 
gage depends upon the intention of the parties. Their inten- 
tion may be evidenced not only by the document in question 
but also by their declarations and conduct. 

2. Mortgages: Evidence. Evidence to prove a mortgage in such a 
case must be clear and convincing. 


Appeal from the district court for Nance County: 
C. THomas Wuttt, Judge. Affirmed. 


Thomas J. Gorham, for appellant. 
‘Walter, Albert, Leininger & Grant, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BosLAuGH, 
SmituH, McCown, and Newton, JJ. 
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SMITH, J. 

The question is whether the parties to a deed absolute 
in form intended a mortgage. The district court found 
a mortgage, quieting title in plaintiffs. Defendants 
appeal. 

Plaintiff Carlysle “Lyle” O. Davison is an uncle of 
the principal defendants, Robin and Mary, children of 
Robert and Doris Davison, whose marriage ended in 
divorce. Robert died intestate in December 1965. 

The dispute concerns a quarter section of farmland 
with buildings located in Nance County and valued as 
of December 1965 at $25,600. Robert owned the farm 
in 1952, but a partnership of the two brothers cultivated 
and improved it from 1952 through 1965. Robert con- 
tributed little service to the partnership, but in addition 
to his contribution of half the capital he lent money to 
Lyle. The initial loan was evidenced by Lyle’s promis- 
sory note of September 1, 1952, for $3,742.18, payable to 
Robert 6 months after date. On October 13, 1958, Lyle 
gave his promissory note for $7,950, payable to Robert 
6 months after date and secured by a chattel mortgage. 
The amount which was composed of the original indebt- 
edness and additional advancements has not been paid 
except perhaps $500. The loans enabled Lyle to con- 
tribute his share of partnership capital. 

The partnership over the years expended approxi- 
mately $11,000 on the farm for taxes and materials that 
went into permanent improvements including a cabin. 
Building the improvements and farming the land were 
largely the work of Lyle, who with his wife had moved 
there in 1952. 

The partnership paid no rent as such, receiving all in- 
come from the farm. Profits and losses were to be 
shared equally, but the account balance was almost al- 
ways too small for a distribution. 

On October 4, 1956, Robert conveyed to Lyle com- 
plete property in the farm subject to encumbrances of 
record. Robert received $1 for the deed which stated: 
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“ONE and no/100 ($1.00) and other valuable consid- 
eration.” The deed was filed of record October 5. In 
the transaction Robert received from Lyle and wife the 
disputed deed which stated a consideration of $1. The 
deed was preserved but not recorded in Robert’s life- 
time. Lyle, according to his testimony, had delivered 
it as a mortgage notwithstanding his knowledge of the 
chief difference between the instruments. Delivering 
the chattel mortgage on October 13, 1958, he intended 
to substitute security. 

Evidence of some transactions tends to imply that 
Robert retained complete property in the farm. In 
1962 he negotiated with a telephone company for serv- 
ice to the brothers. Lyle’s application included a per- 
formance guaranty signed by Robert. It was company 
practice to solicit a guaranty from the owner in case 
of an application by the tenant. Accompanying the 
brothers’ applications was a grant of easement signed 
by Robert as the landowner. Through the year 1964 
at the “A. S. C. Office” Lyle signed up as operator, and 
‘Robert as owner, of the farm. 

Testimony of Doris and several witnesses akin to her 
by blood or marriage is to this effect: Robert made 
statements inconsistent with ownership of the farm in 
Lyle, and after Robert’s death Lyle repeatedly admitted 
he was not the owner. Lyle denied making the 
statements. 

From 1957 to 1964 Robert, according to two close 
friends and an acquaintance, had declared ownership of 
the farm in Lyle: “I would ask him how he was going to 
pay Lyle for what he had done .. ., that farm was 
run down. ... And he said ‘well, it was Lyle’s farm’.” 
“I was kidding him about . . . how much money he had 
made and how he was accumulating land and... he 
said, “Well, you can’t accuse me of owning any land be- 
cause I put the land that I did have in my brother’s 
name.” “He had, I said, a nice set up here (at the 
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cabin) and he said, ‘No, that is Lyle’s. . . . I just come 
down here to... relax.’” 

A stranger who, in March 1963, had heard that Robert 
might sell the farm testified: “I went to see... Robert 
Davison, and he told me that the farm wasn’t his to sell, 
that it belonged to his brother. . . . He referred me to 
Lyle and I went out and talked to him and he said it 
wasn’t for sale... . Well, he wondered if I had seen 
Robert and I said yes and that Robert said that it 
wasn’t his farm.” 

A life insurance agent who was not acquainted with 
Lyle conferred with Robert in 1965. The agent’s depo- 


sition reads: ‘We talked about his brother, ... there 
was something about a cottage... . And I got the im- 
pression that . .. this brother had some interest in 


this farm as a long-range program. I don’t know what 
the thing was.” 

The district court for Lancaster County had allowed 
Doris the divorce, alimony, and support for Robin and 
Mary, ages 12 and 7, on October 4, 1956. On October 
25 Doris commenced suit in the district court for Nance 
County to set aside the deed to Lyle for fraud on credi- 
tors, alleging recordation of the divorce decree in Nance 
County on October 19. The answer verified on belief 
by Robert and filed June 4, 1957, admitted execution, 
delivery, and recordation of the deed to Lyle. Without 
disclosing the deed back, the answer alleged that Lyle 
owned the farm. A formal order of dismissal without 
prejudice was entered February 8, 1966. 

Whether a deed absolute in form is a mortgage depends 
upon the intention of the parties. Their intention may 
be evidenced not only by the document in question but 
also by their declarations and conduct. Evidence to 
prove a mortgage in such a case must be clear and con- 
vincing. The requirement is based on presumptions: 
Express terms of a written instrument, or relation of 
the parties, may raise such presumptions that proof of 
more than ordinary cogency is required to create a pre- 
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ponderance of evidence. Until overcome by clear and 
convincing proof, the terms of the instrument stand as 
evidence of the intention of the parties. Norton v. Dosek, 
161 Neb. 554, 74 N. W. 2d: 56 (1955); Topping v. Jeanette, 
64 Neb. 834, 90 N. W. 911 (1902); Stall v. Jones, 47 Neb. 
706, 66 N. W. 653 (1896). 

Reviewing the case de novo but considering the oppor- 
tunity of the trial judge for observation of the witnesses, 
we affirm the judgment. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. RONALD EUGENE KIRBY, 
APPELLANT. 
175 N. W. 2d 87 


Filed March 6, 1970. No. 87282, 


1. Trial: Juries. A party in the selection of a jury ordinarily 
has no right to examine a juror out of the presence of all other 
jurors. 

2. Criminal Law: Trial: Juries. Whether, during the trial of a 
criminal case, the jury shall be allowed to separate, after being 
duly cautioned, is a matter for the discretion of the trial court, 
and the exercise of such discretion, unless abuse or prejudice 
is shown, furnishes no ground for error. 

8. Trial: Juries. One who cannot subordinate his personal views 
to what he perceives to be his duty to abide by his oath as a 
juror and to obey the law of the state must be excused for 
cause. 

4. Criminal Law: Trial: Witnesses. The asking of improper ques- 
tions of a witness to which objections are sustained by the 
court does not constitute prejudicial error in the absence of a 
showing that defendant was thereby deprived of a fair and 
impartial trial. 

5. Criminal Law: Trial. A defendant is entitled to a fair trial but 
not a perfect one. 

6. Criminal Law: Evidence. As a general rule, evidence of other 
crimes than that with which the accused is charged is not ad- 
missible in a criminal prosecution. 

In crimes involving motive, criminal intent, 

or guilty knowledge, evidence of independent crimes wholly dis- 
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connected with the one charged may be received. ‘ 

. A witness may be interrogated as to his pre- 
vious conviction for a felony, but no other proof of such con- 
viction is competent except the record thereof. 

9. Criminal Law: Trial: Witnesses. A defendant in a criminal 
case who becomes a witness subjects himself to the rules appli- 
cable to other witnesses. 


Appeal from the district court for Douglas County: 
RupotpH TeEsar, Judge. Affirmed. 


A. Q. Wolf and Bennett G. Hornstein, for appellant. 


Clarence A. H. Meyer, Attorney General, and James 
J. Duggan, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SMITH, McCown, and Newton, JJ. 


SPENCER, J. 

Defendant was convicted of the murder of Gilbert 
Arthur Batten, Jr. He was sentenced to life imprison- 
ment and has perfected an appeal to this court. 

The murder occurred shortly after 3 a.m., on Septem- 
ber 20, 1968, at 3724 Ohio Street, in Omaha, Douglas 
County, Nebraska. Defendant had been to the premises 
on two other occasions the previous evening, looking 
for a Judy Dunbar. The premises in question were 
occupied by James Lynch with his four minor children. 
Defendant appeared at the premises about 7 p.m., on 
September 19, in the company of a tall Indian later 
identified as Robert Walker, and a Donna Marshall. He 
was carrying a .22 caliber survival rifle. On this occa- 
sion he did not enter the house but asked Lynch if he 
had been dating Judy Dunbar, and when Lynch told 
him he had defendant told Lynch to stay away from 
her and Lynch said he would. Defendant shot two 
or three times at a brush pile and Walker shot at a 
rabbit. They were at the premises for approximately 
15 or 20 minutes. On that occasion Donna Husky, her 
child, and Eugene Phillips, all of whom were also living 
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on the premises, were present, as well as the deceased 
who lived in the neighborhood, and Judy Warner who 
lived elsewhere. 

Defendant returned to the premises at 11:30 p.m., on 
September 19, 1968, this time with a girl named Pam 
or Patty. He was admitted to the premises by the de- 
ceased. He was still carrying the gun he had on his 
previous visit. Lynch was not home. Judy Warner, 
Eugene Phillips, Donna Husky, deceased, and Harriet 
Taylor, a neighbor, were the only ones present other 
than the children, who were asleep. Deceased asked 
Judy Warner to get defendant a beer, and when she 
did nut respond quickly enough defendant said, “* * * 
when he tells them to do something they do it,” and 
ordered the girl with him to get down on her knees, 
which she did. Defendant was dissatisfied with the 
brand of beer offered, and left within 15 minutes. When 
he left he said he was going to see if he could find Judy 
Dunbar at her home. If not, he would be back. 

Subsequently, Lynch returned home about 12 midnight 
and went downstairs to bed. Defendant returned to the 
premises about 3 a.m., on September 20, 1968. De- 
ceased and Judy Warner were sitting on a couch in the 
parlor. Defendant asked for James Lynch, and when 
he was told Lynch was asleep in the basement he asked 
how to get to the basement, and forced the deceased, 
who opened the door, to show him the way. Defendant 
still had the gun in his hand. He was accompanied on 
this occasion by Walker and a man with long hair, wear- 
ing a “Hell’s Angels cut-away jacket,” who was later 
identified as Orval Hinz. 

According to defendant’s testimony, he told Walker to 
go around a screen in the basement and to get Lynch. 
Lynch testified that he was dragged out of bed by 
Walker; that when he was pulled around the screen, 
the deceased was on his knees; that someone hit him with 
a gun; and that’s all he remembers. Lynch heard a 
shot, and when he came to, the deceased was lying 
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there in a pool of blood. Lynch got to his feet and 
pushed his three boys, who were also sleeping in the 
basement, out of the basement window, followed them, 
and they went next door until the police arrived. 

Defendant testified that he told deceased to get down 
on the floor; that Walker put Lynch beside him; and 
roughed him up with the gun stock which had been 
detached from the gun. Defendant held the rest of 
the gun in his hand, with the trigger cocked. Deceased 
was 3 or 4 feet directly in front of defendant, on his 
knees. Defendant, who was left-handed, had the gun 
in his left hand, with his finger on the trigger which 
had to be squeezed or pulled to fire the gun. Defend- 
ant admitted his finger squeezed or pulled the trigger. 
Defendant’s explanation of what happened is as follows: 
“What happened? Well, Robert was slapping on the 
guy or whatever he was doing. He turned around and, 
got a little close. He said, ‘Watch me. Don’t point 
that thing,’ and he pushed both hands on the barrel and 
the gun goes off. He said, ‘What happened?’ He said, 
‘What did you do?’ I said, ‘Do nothing.’ I said, ‘The 
thing went off and Batten fell over.’” Defendant testi- 
fied that things then got hectic. They looked at the guy 
that got shot and blood was gushing, and they broke for 
the stairs. Defendant thought that Hinz was several 
feet behind him, back by the stairs, when all the activ- 
ity was going on. He doesn’t recall what happened 
afterwards, but they left the premises. 

Judy Warner testified that when defendant’s party 
arrived at 3 a.m., she was sitting upstairs on the couch 
with deceased. When defendant ordered deceased to 
go to the basement, she awakened Eugene Phillips and 
Donna Husky who were sleeping in a bedroom off the 
parlor, and went to the basement. Defendant turned 
toward her, pointing the gun. Lynch was on his knees 
alongside deceased. Defendant had the barrel and the 
trigger to the gun pointed at deceased. The stock was 
not on it. Walker had the stock, and hit Lynch on the 
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face with it. She then went to the three Lynch boys 
who were sleeping in beds behind the plastic curtain. 
The fourth Lynch child was asleep upstairs in the back 
bedroom. At this time Hinz stood over by the steps, 
holding a piece of iron pipe. She could only see shadows 
after she went behind the curtain. After she had com- 
forted the children she started to go upstairs, and Hinz 
said he would kill her if she moved, so she went back 
te the children. She then heard a shot and started 
screaming. When she came out from behind the cur- 
tain, defendant still had the gun and deceased was 
lying on the floor. Lynch was leaning back, half 
stunned. She stood there, and the defendant and the 
other two men ran upstairs. She went to the deceased. 
He was bleeding severely from his head. She ran up the 
steps to the kitchen and defendant, who was coming out 
of the front bedroom, turned on her and hit her with 
the gun on her left cheek. She fell backwards and 
returned to the basement. Lynch was then pushing the 
children out the window. She ran back upstairs to call 
the rescue squad for deceased. 

Phillips testified that Judy Warner awakened him at 
about 3 a.m., and when he heard the shot he started 
looking for a shotgun he knew was upstairs and started 
to load it, when someone swung at him with a rifle. 
Someone grabbed the person who swung at him, and said, 
“‘Let’s get out of here.’” 

Donna Husky testified that defendant had the barrel 
of the gun in his hand when he came into her bedroom 
upstairs. She had heard the gunshot before she saw 
the defendant with the barrel. Walker had the stock 
of the gun at this time. 

A pathologist testified that the bullet wound was 
to the right, just below the bridge of the nose, and that 
he removed a number of particles of lead slug, primarily 
in the right cerebral hemisphere of the brain. He 
testified it was the bullet which caused the death, and 
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from the absence of powder burns the muzzle of the gun 
rust have been at least 2 feet away. 

Judy Dunbar testified that she had been going with 
defendant, but had not seen him for over a month. He 
had beat her up in August with his fists, and had struck 
her with a gun. Subsequently she had been out with 
deceased, and had dated Lynch a couple of times. She 
had been at the Lynch home twice September 19, 1968. 
On the first occasion Lynch had taken her to driving 
school, where he left her. She returned to the Lynch 
home after driving school, and Lynch then took her to a 
friend’s and later to her home. Her brother-in-law then 
took her to her brother’s home in South Omaha, where 
she spent the night. 

About 11 o’clock in the evening of September 19, 1968, 
defendant was at the home of Judy Dunbar’s parents, 
inquiring for her. The testimony is that he broke the 
lock on the outer door and entered the house. He was 
holding a gun. He was there for 6 or 7 minutes. 

Defendant was permitted to file a supplemental brief 
herein. The nature of it is such that we would ordi- 
narily strike it as scandalous and profane. In it de- 
fendant attempts to discredit his counsel and the trial 
court, both of whom did everything possible to protect 
his rights. Those allegations will be answered herein. 

Defendant complains that his counsel was ineffective, 
and that court-appointed counsel must render effective 
assistance at every stage of the proceedings. There is 
no merit to defendant’s contention. Defendant was 
guilty of a brutal murder under circumstances which 
in the hands of less able counsel could have resulted in 
the death penalty. He was represented by a very com- 
petent member of the public defender’s staff. The 
record demonstrates a conscientious effort on the part of 
counsel to protect defendant’s rights at every stage. 
Counsel presented an adequate defense, worthy of a 
most conscientious defense attorney. It is of more than 
passing interest that after 4 days of trial, when the trial 
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judge, out of an abundance of caution, turned to the de- 
fendant to explain what his attorney was doing in agree- 
ing to a stipulation, defendant cut him short and said, 
“Whatever he decides is good enough.” 

The first assignment of error in the original brief 
is as follows: ‘The District Court abused its discre- 
tion and committed reversible error in denying de- 
fendant’s pretrial motions for a continuance of his trial, 
to sequester prospective jurors during their voir dire 
examination, and regular jurors during trial.” Defend- 
ant and his counsel were not in agreement on the matter 
of a continuance. Defendant’s counsel sought to post- 
pone the trial until he felt the effects of the publicity 
of the brutal slaying had sufficiently diminished in the 
public mind that a fair and impartial jury could be 
obtained. Defendant was demanding a speedy trial and 
a letter to the presiding judge resulted in a special 
hearing on the question on December 27, 1968. On that 
occasion defendant requested the removal of his counsel 
and demanded the right to try his own case. The court 
granted defendant’s request for a speedy trial and sched- 
uled the trial for January 6, 1969. Defendant’s conduct 
on this occasion amply demonstrated his need for com- 
petent counsel. The trial court directed counsel to re- 
main in the case. 

The question of sequestering prospective jurors dur- 
ing their voir dire examination was presented to this 
court in State v. Fiegl, 184 Neb. 704, 171 N. W. 2d 643. 
In that case we held: ‘A party in the selection of a 
jury ordinarily has no right to examine a juror out of 
the presence of all other jurors.” 

On the question of the court permitting the jury to 
separate during the course of the trial, we observe that 
nowhere in the brief nor in this record has there been 
any showing of prejudice because the trial judge allowed 
it to separate during the trial. In Smith v. State, 111 
Neb. 432, 196 N. W. 633, we held: “Whether, during the 
trial of a criminal case, the jury shall be allowed to 
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separate, after being duly cautioned, is a matter for the 
discretion of the trial court, and the exercise of such 
discretion, unless abuse or prejudice is shown, furnishes 
no ground for error.” 

In Wesley v. State, 112 Neb. 360, 199 N. W. 719, we 
held: “On the trial of one charged with murder, the 
court may in its discretion, during the progress of the 
trial and before its final submission, permit the jury to 
separate during the several recesses of the court and go 
to their respective homes at the close of a day’s service 
in the court, when the jury are properly admonished as 
provided in section 10150, Comp. St. 1922.” 

In the present case the jury was adequately admon- 
ished on every occasion of separation, and there is noth- 
ing in this record to indicate that the defendant was 
prejudiced in any manner because the jurors were per- 
mitted to separate and go to their respective homes at 
the close of a day’s service in the courtroom. 

The complete voir dire examination was transcribed 
and is a part of the record herein. There were no re- 
strictions of any nature on the examination of the pros- 
pective jurors. Every challenge for cause was sus- 
tained, so every juror selected had specifically been 
passed for cause. It is also to be noted that defendant 
did not object in any instance to the excusing of any 
juror who was challenged for cause by the State. In 
fact, he specifically consented to their exclusion. De- 
fendant’s counsel, upon questioning, did not find one 
juror who ultimately was chosen as a juror who could 
remember any specific facts of the case that he had 
read or heard, or who had formed any opinion of the 
guilt or innocence of the defendant or who did not feel 
that he could be fair and impartial to both sides. Two 
alternate jurors were chosen. The defense waived 
its last peremptory challenge in this instance. One of 
the alternate jurors ultimately replaced a juror who 
was excused because of the illness of his mother in an- 
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other state. Both the defendant and the State agreed 
to the replacement. 

Defendant, in his supplemental brief, under an as- 
signment of error titled “Conduct of the Trial Judge.” 
states: “In the Appellants Brief filed by the court Ap- 
pointed Attorney, it is felt that the Attorney did fairly 
well presenting the issue of adverse publicity, however 
the Appellant feels that more should be added and the 
case Appellant feels that should have been further and 
more concisely presented is Sheppard v. Maxwell, 384 
U. S. 333, Where in the Supreme Court of the United 
States in reversing the Conviction of Sheppard stated. 
‘The Carnival atmosphere at trial could easily have been 
avoided since the Courtroom and Courthouse premises 
are subject to the control of the Court.’ ” 

Defendant quotes extensively from Sheppard v. Max- 
well, 384 U. S. 333, 86 S. Ct. 1507, 16 L. Ed. 2d 600, but 
that case has absolutely no relevance herein. The record 
indicates that the trial judge made every attempt to pro- 
tect the rights of the defendant. If there was any car- 
nival atmosphere at the trial, it certainly is not apparent 
from anything in this record. Defendant’s counsel makes 
no such claim, and to a direct question on argument be- 
fore this court stated that he could not make that 
complaint. 

While the nature of the case was such that it would 
result in considerable publicity, the pretrial exhibit de- 
scribing the incident and giving information on the de- 
fendant cannot be said to have prejudiced the defend- 
ant on his trial herein. The record is clear that none of 
the jurors who were ultimately chosen to serve on the 
jury to try defendant were influenced by the pub- 
licity or had formed any opinion therefrom. There is 
no merit to defendant’s contention. 

Defendant in his supplemental brief further urges that 
the court erred in failing to reduce the charge against 
him from murder in the first degree to a charge of man- 
slaughter. The obvious answer to this allegation is that 
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it is hard to visualize a more cold-blooded murder than 
the one of which defendant was convicted. The gun he 
was carrying had a faulty safety. He testified he kept 
the gun loaded. He had the trigger cocked when he 
pushed the deceased to his knees; had the gun pointed 
at the head of the deceased; and admits that it was his 
finger which squeezed or pulled the trigger. In any 
event, the jury was instructed on manslaughter as well 
as on first- and second-degree murder. 

Defendant in his supplemental brief also complains 
that he was denied a fair and impartial trial by exclud- 
ing prospective jurors who were opposed to the death 
penalty. The death penalty was not imposed herein. 
The jury recommended that defendant be sentenced to 
life imprisonment. Sixteen of the prospective jurors 
were excused for cause, because they were opposed to 
the death penalty. However, these prospective jurors 
were not excluded until the trial court and the examin- 
ing attorneys had established that they were irrevocably 
opposed to capital punishment and that they could not 
subordinate their personal views to what they perceived 
to be their duty to abide by their oaths as jurors and 
to obey the law of the state. One who cannot subordi- 
nate his personal views to what he perceives to be his 
duty to abide by his oath as a juror and to obey the law 
of the state must be excused for cause. On the record 
made, the jurors were properly excluded. As suggested 
heretofore, defendant’s counsel consented to their ex- 
clusion. , 

The second assignment of error in the original brief 
is as follows: “The District Court committed reversible 
error in first overruling a defense objection to testimony 
before the jury by a police officer that the defendant 
had invoked his rights to counsel and silence after first 
being advised of them by police, and the Court com- 
pounded this error by denying a defense motion for mis- 
trial when the same officer again testified to a subse- 
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quent repeated refusal of the defendant to respond to 
police interrogation.” 

The factual situation is important to understand the 
reason the prosecution thought it necessary to adduce 
this testimony. It was foundational to a subsequent 
statement by the defendant regarding the murder weap- 
on. The officer in question gave the appellant the 
Miranda warnings at the federal building when he was 
released by the federal authorities to the State. When 
defendant was asked if he was willing to make a state- 
ment, he answered “no,” and indicated that he wanted 
an attorney. Thereupon he was immediately taken to 
the Douglas County courthouse before the Honorable 
John C, Burke, who again explained his rights to him 
and allowed him to call an attorney. From Judge 
Burke’s court, appellant was taken to the police sta- 
tion. On the way to the police station the officer in 
question told defendant that he would like to have the 
gun. At that time defendant stated that the gun was 
broken down into three pieces. The officer asked what 
type of gun it was. Defendant replied that it was an 
army survival type gun that breaks down into three 
pieces. The officer asked where the gun could be lo- 
cated, and defendant related that it was in the Carter 
Lake area. The officer was then asked if he pursued the 
conversation as to where the gun was, and his answer 
was as follows: “We tried to. Then he refused to 
answer any more questions.” At this point, defend- 
ant’s counsel made an objection and asked that the 
answer be stricken. The last part of the answer was 
stricken and the jury was admonished to disregard it. 
Defendant’s counsel then moved for a mistrial, which 
was overruled. 

Complaint is made about the testimony relative to 
the silence, but not particularly as to the admission of 
defendant’s statements regarding the murder weapon. 
As a matter of fact, the defendant himself testified as 
to the weapon and that he had thrown it in the lake. 
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We fail to see, on the present record, how the defend- 
ant could possibly have been prejudiced by this testi-’ 
mony. The foundational testimony was necessary for 
the admission of the defendant’s statement about the 
gun used in the murder. 

In State v. Country, 184 Neb. 493, 168 N. W. 2d 918, 
we held: ‘The asking of improper questions of a wit- — 
ness to which objections are sustained by the court 
do not constitute prejudicial error in the absence of a 
showing that defendant was thereby deprived of a fair 
and impartial trial.’ There was absolutely no question 
about defendant’s participation in the events which cul- 
minated in the murder, or in the fact that it was his 
finger which pulled the trigger. 

The United States Supreme Court, in Lutwak v. 
United States, 344 U. S. 604, 73 S. Ct. 481, 97 L. Ed. 
593, said in regard to an item of evidence that came 
in the record: “In view of the fact that this record 
fairly shrieks the guilt of the parties, we cannot con- 
ceive how this one admission could have possibly in- 
fluenced this jury to reach an improper verdict. A de- 
fendant is entitled to a fair trial but not a perfect one.” 

We find there was no error prejudicial to the de- 
fendant in this instance. However, if there was, it 
certainly would be within the ambit of the above rule. 

The original brief’s third and fourth assignments of 
error concern the admission over objection of the testi- 
mony of Judy Dunbar to a beating inflicted upon her 
by the defendant with a gun, and to the court’s instruc- 
tion to the jury that it could consider the evidence of 
the beating to show intent, purpose, and motive. Judy 
Dunbar, the girl defendant was seeking the night of 
the murder, was permitted to testify to a severe beating 
she received at the hands of the defendant on the occa- 
sion of their last meeting in August 1968. As a general 
rule, evidence of other crimes than that with which the 
accused is charged is not admissible in a criminal prose- 
cution. Fricke v. State, 112 Neb. 767, 201 N. W. 667. 
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However, in crimes involving motive, criminal intent, 
or guilty knowledge, evidence of independent crimes 
wholly disconnected with the one charged may be re- 
ceived. Swogger v. State, 116 Neb. 563, 218 N. W. 416. 
See, also, Grandsinger v. State, 161 Neb. 419, 73 N. W. 
2d 632; Erving v. State, 174 Neb. 90, 116 N. W. 2d 7. 

On the occasion in question, defendant beat Judy 
Dunbar with his fists, kicked her, and also used a gun. 
On the night of the murder, the defendant went to the 
home of Judy’s parents and on three different occasions 
to the Lynch home, looking for her. Each time he 
was carrying the gun. When defendant told Lynch to 
stay away from Judy Dunbar he had the gun in his 
hands, with the clip inserted, and subsequently he shot 
at a brush pile, which emphasized the fact that the 
gun was loaded. Defendant testified the gun was al- 
ways loaded. The court, by instruction No. 19, specifi- 
cally limited this testimony, as follows: “The State 
has introduced testimony of an alleged attack made 
upon one Judy Dunbar by the defendant in August 
1968 with the use of a weapon. 

“Evidence of a separate and different crime, previously 
committed by the defendant, in a manner similar to that 
charged herein, is admissible in a prosecution that has an 
element of a motive, purpose or criminal intent. 

“This evidence of another crime previously com- 
mitted, which tends to show the inclination or disposition 
of the defendant to commit such crimes and fix the pat- 
tern of previous conduct on his part, are relevant and 
admissible when it tends to prove motive, purpose, or a 
particular criminal intent which is necessary to con- 
stitute the crime charged. Such evidence was received 
solely for the limited purpose of showing intent, pur- 
pose, or motive of the accused in the particular acts 
charged. You must not, therefore, consider such evi- 
dence for any other purpose.” 

The original brief’s fifth assignment of error concerns 
the trial court’s permitting the prosecution to ask the 
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defendant if he had ever been convicted of a felony. 
Section 25-1214, R. R. S. 1943, provides: ‘A witness 
may be interrogated as to his previous conviction for a 
felony, but no other proof of such conviction is compe- 
tent except the record thereof.”’ This same question was 
raised in State v. Jones, 183 Neb. 133, 158 N. W. 2d 278. 
In that case we held: “A defendant in a criminal case 
who becomes a witness subjects himself to the rules 
applicable to other witnesses.” See, also, State v. Clinger- 
man, 180 Neb. 344, 142 N. W. 2d 765. 

The last assignment of error in the original brief con- 
cerns the overruling of defendant’s motion for a mis- 
trial during the examination of Jens Christensen, the 
brother-in-law of Judy Dunbar. His testimony is as 
follows: “Q. How long have you known Ronald Kirby? 
A. I have met him a couple times. When he is—before 
he went to prison—MR. HORNSTEIN: Move for mis- 
trial THE COURT: Ladies and gentlemen, you will 
disregard any statement that has been made; completely 
disregard the statement. It shall be considered by you 
in no, any fashion whatsoever. Motion overruled. You 
may continue.” 

What we said relative to the testimony on the second 
assignment of error is pertinent on this point. The 
answer was unexpected, and the court immediately in- 
structed the jury to disregard it. It is a rule in this 
jurisdiction that if an objection or motion to strike is 
made and the jury is admonished to disregard it, the 
alleged tainted evidence is not error. State v. Country, 
184 Neb. 493, 168 N. W. 2d 918. Unless we are willing 
to rule that a defendant is entitled to a perfect or a 
flawless trial, this assignment of error cannot be sus- 
tained. Here the trial court, without a motion to strike 
or to admonish the jury, immedately directed the jury 
to completely disregard the statement. In its instruc- 
tions to the jury the trial court specifically admonished 
the jury that it was not to consider any evidence stricken 
by the court. As stated in Lutwak v. United States, 
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344 U.S. 604, 73 S. Ct. 481, 97 L. Ed. 593, the defendant 
is entitled to a fair trial but not a perfect one. 
We find no prejudicial error in this record. The 
judgment herein is affirmed. 
AFFIRMED. 


JOE RANNEY, JR., APPELLEE, V. FRANK GARTNER, APPELLANT, 
LILLIAN GARTNER, ADMINISTRATRIX OF THE ESTATE OF 
FRANK GARTNER, DECEASED, SUBSTITUTE-APPELLANT, 
175 N. W. 2d 83 


Filed March 6, 1970. No. 37381. 


Trial. Where the facts adduced to sustain an issue are such that 
reasonable minds can draw but one conclusion therefrom, it is 
the duty of the court to decide the question, as a matter of law, 
rather than submit it to a jury for determination. 


Appeal from the district court for Douglas County: 
JoHN E. Murpuy, Judge. Affirmed. 


William H. Mecham, for appellant. 


Garvey, Nye, Crawford, Kirchner & Moylan, for ap- 
pellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newton, JJ. 


Newton, J. 

This is an action to recover from the cosigner of a 
promissory note. A verdict was directed for plaintiff 
and judgment entered accordingly. We affirm the judg- 
ment of the district court. 

Bernard Etherington, who died subsequent to May 
1965, borrowed money from plaintiff. Etherington was 
an employee of defendant. Defendant signed the note 
at Etherington’s request. The note was for $1,597.20, 
with monthly payments of $66.55 accruing over a 2-year 
period. Plaintiff, who was in both the loan and in- 
surance business, wrote a life and disability policy for 
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Etherington. It was a decreasing term policy provid- 
ing that the amount of insurance would decrease each 
month by the amount of the installment due on the 
note. It contained a further proviso that during the 
2-year term, ‘‘* * * the amount payable shall not be less 
than the amount necessary to discharge the indebted- 
ness of the Insured Debtor.” The policy expired April 
19, 1965, 2 years from the date of the note. 

Evidence regarding consummation of the transaction 
is conflicting. Defendant says Etherington brought the 
note to him, told him it would be insured, and he 
signed it. On the following day, defendant called plain- 
tiff, inquired if the note was insured, and was told that 
it was. He made no inquiry as to the nature of the 
insurance. 

Plaintiff’s evidence is that defendant signed the note 
in plaintiff’s office and was then given a full explana- 
tion of the insurance coverage. 

Defendant asserts he was misled by plaintiff regarding 
the nature of the insurance coverage and that it was 
the duty of plaintiff to protect him by renewing the 
insurance. 

We cannot accept either premise. The insurance was 
issued to Etherington, a transaction in which, according 
to defendant, he took no part. Defendant says he signed 
the note on being assured by Etherington that it would 
be insured. He did so without making inquiry either 
before or after he signed the note as to the nature of 
the insurance. According to his own testimony, no mis- 
representations were made to him by plaintiff and he 
was not relying upon any specific factor other than 
Etherington’s assurance that it would be insured. 

If we accept plaintiff’s version of the facts, it appears 
that defendant, at the time of signing the note, had full 
knowledge of the nature of the insurance policy issued 
and its limitations. In neither instance was he deceived 
nor can he place the additional burden of renewing the 
policy on plaintiff. In fact, the uncontradicted evidence 
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shows that on the expiration date of the policy, the loan 
was delinquent and the policy could not have been re- 
newed. In any event, defendant took no steps for his 
own protection. Either he did not know and did not 
attempt to ascertain the nature of the insurance issued, 
or, if he did know about it, he did not attempt to secure 
a renewal or otherwise protect himself. We do not 
see, and defendant has failed to point out, wherein 
plaintiff was remiss in any obligation or duty owed to 
defendant. 

No issue for the jury was presented. Indeed, no de- 
fense to plaintiff’s cause of action is reflected in this 
record. ‘Where the facts adduced to sustain an issue 
are such that reasonable minds can draw but one con- 
clusion therefrom, it is the duty of the court to decide 
the question, as a matter of law, rather than submit it 
to a jury for determination.” Thomas v. Owens, 169 
Neb. 369, 99 N. W. 2d 605. 

The judgment of the district court is affirmed. 

AFFIRMED. 


Ciry oF SCOTTSBLUFF, NEBRASKA, A MUNICIPAL CORPORA- 
TION, PLAINTIFF, v. NoRBERT T. TIEMANN, GOVERNOR OF 
THE STATE OF NEBRASKA, DEFENDANT. 

175 N. W. 2d 74 


Filed March 6, 1970. No. 37463. 


1. Statutes. A statute is not to be read as if open to construction 
as a matter of course. 


2. Where the words of a statute are plain, direct, and 
unambiguous, no interpretation is needed to ascertain the 
meaning. , 

3. It is not within the province of a court to read a 


meaning into a statute that is not warranted by the legis- 
lative language. Neither is it within the province of a court 
to read anything plain, direct, and unambiguous out of a statute. 
4. Statutes: Constitutional Law. A statute classifying cities for 
legislative purposes in such a way that no other city may ever 
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be added to the class violates the constitutional provision for- 
bidding special laws where general laws can be applicable. 

: Generally, a classification which limits the 
application of the law to present condition, and leaves no room 
or opportunity for an increase in the numbers of the class by 
future growth or development, is special, and a violation of 
Article III, section 18, of the Constitution of Nebraska. 

When invalid portions of a statute are so in- 
terwoven with the rest of the act so that the act may not be 
operative with the void portions eliminated or where it is obvious 
from an inspection of the act that the invalid portion formed the 
inducement for the passage of the act, the whole act fails. 

It is competent for the Legislature to classify 
objects of legislation and if the classification is reasonable and 
not arbitrary, it is a legitimate exercise of legislative power. 
A legislative classification, in order to be valid, 
must be based upon some reason of public policy, some sub- 
stantial difference of situation or circumstances, that would 
naturally suggest the justice or expediency of diverse legisla- 
tion with respect to the objects to be classified. 

Classifications for the purpose of legislation 
must be real and not illusive; they cannot be based on distinc- 
tions without a substantial difference. 


Original action. Judgment for plaintiff. 
Loren G. Olsson, for plaintiff. 


Clarence A. H. Meyer, Attorney General, and Melvin K. 
Kammerlohr, for defendant. 


Heard before WHITE, C. J., CARTER, SPENCER, SMITH, 
and McCown, JJ., and SCHEELE and Boyes, District 
Judges. 


Wuite, C. J. 

This is an original action instituted in this court andi 
brought by the City of Scottsbluff alleging the uncon- 
stitutionality of an act of the 1969 Legislature which 
directs certain cities of the first class, falling within cer- 
tain prescribed population limits, to establish, main- 
tain, and financially support a municipal court. In 
addition, the petition asks that this court enjoin the 
Governor from appointing a judge to fill a vacancy on 
the purported municipal court in Scottsbluff, Nebraska. 
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The issues presented by the pleadings are solely 
issues of law. Proper analysis of the constitutional 
issues involved necessitates the thorough understanding 
of the pertinent provisions of the legislative bill as 
originally adopted and an analysis of its subsequent 
amendments. Legislative Bill 1293, which is the act in 
question in this case, as originally enacted on May 5, 
1969, provided in part: (Italics indicate new language.) 

“Sec. 3. There is hereby established and created in 
each city of the metropolitan * * *, primary, and first 
* * * class cities having more than thirteen thousand 
copulation located in a county having a population of 
more than thirty-three thousand inhabitants according 
to the 1960 federal census, a municipal court, which 
shall be held in such place as may be provided for that 
purpose within such city. Any other city of the first 
class may establish a municipal court to be subject to 
the provisions of Chapter 26, article 1, upon a vote of the 
qualified electors of such city. Any proposition to estab- 
lish such a municipal court shall be submitted by action 
of the city council at any regular municipal election. 

“Sec. 4. In each city of the first class having more 
than thirteen thousand population located in a county 
having a population of more than thirty-three thousand 
inhabitants according to the 1960 federal census there 
shall be one judge of the municipal court, and when 
authorized by the governing body there shall be two 
judges of the municipal court, who shall be selected 
and retained in office in accordance with the provisions 
-of Article V, section 21 (the merit system of judicial 
selection), of the Constitution of Nebraska. 

“Sec. 5. Each judge of the municipal court in a city 
of the metropolitan * * * primary, or first class having 
more than thirteen thousand population located in a 
county having a population of more than thirty-three 
thousand inhabitants according to the 1960 federal cen- 
sus shall be paid a salary of fifteen thousand dollars per 
annum, except as provided in section 26-103.01. * * * 
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The employees and assistants of the clerk of the mu- 
nicipal court in a city of the * * * first class having 
more than thirteen thousand population located in a 
county having a population of more than thirty-three 
thousand inhabitants according to the 1960 federal census 
shall receive such salary as may be fixed by the city 
commission or council. All salaries shall be paid out of 
the general fund of such cities. 

“Sec. 6. In cities of the metropolitan * * * primary, 
and first class having more than thirteen thousand popu- 
lation located in a county having a population of more 
than thirty-three thousand inhabitants according to the 
1960 federal census the municipal court shall in all cases, 
unless otherwise provided by law, have jurisdiction over 
territory coextensive with the boundaries of the justice 
of the peace districts in which such courts are located, 
as such boundaries are now or hereafter established; * * *. 

“Sec. 7. The party appealing from a decree, judgment, 
or order of a municipal court in metropolitan * * * 
primary, or first class city having more than thirteen 
thousand population located in a county having a popu- 
lation of more than thirty-three thousand inhabitants 
according to the 1960 federal census, or any part thereof, 
shall, within ten days * * *. 

“Sec. 8. Any city attorney of a city having a munici- 
pal court may sign and prosecute complaints in the 
municipal court for misdemeanors, which are violations 
of state law, and which were committed within une 
jurisdiction of such court.” 

From May 27, 1969, until the adjournment of the 
Legislature on September 24, 1969, this act was sub- 
jected to detailed and piecemeal amendments which is 
significant with relation to the constitutional issues 
raised herein. 

Section 3 of L.B. 1293, which creates the ‘court and 
sets its population classification, was subsequently 
amended by L.B. 787 on May 27, 1969, changing the con- 
trolling federal census standard from “1960” to “most 
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recent.” This section of the statute was subsequently 
amended on another subject but leaving the “most re- 
cent” language intact. See L.B. 1089, on June 11, 1969. 

Section 4 of L. B. 1293 provides for a judge of the 
municipal court created under section 3, the creation 
of which is based upon the population figures according 
to the 1960 federal census. On September 24, 1969, sec- 
tion 4 was amended by L.B. 1070. However, the amend- 
ment pertained only to the designation of commence- 
ment of the full term of office for such judge, and left 
untouched the reference to the “1960 federal census” as 
originally enacted. 

Section 5 of L. B. 1293, with relation to salary, was 
amended by L.B. 853 on July 17, 1969, changing the 
amount of the salary and the reference to the federal 
census from “1960” to “most recent.” 

Section 6 of L.B. 1293, which was not amended, deals 
with the jurisdiction of the newly created municipal 
courts in certain first class cities based upon the 1960 
federal census. 

Section 7 of L.B. 1293, which was not amended, pro- 
vides for a method of appeal from the newly created 
courts, and again makes reference to those cities of the 
first class, based upon the 1960 federal census. 

The history of this legislation in chronological sum- 
mary is as follows: 


Approved 
Section Subject Final Passage by Governor 
Sec. 6 of L.B. Jurisdiction May 7, 1969 May 12, 1969 
1293 of court 
Sec. 7 of LB. Appeals from May 7, 1969 May 12, 1969 
1293 court 
Section 3 of L.B. Creation of 
1293 as court 
amended by 
Sec. 1 of 
LB787 and May 27, 1969 May 28, 1969 
reamended 
by Sec. 1 of 


LB 1089 June 11, 1969 June 13, 1969 
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Sec. 5 of L.B. Salary of July 17, 1969 July 24, 1969 
1293 as judges 
amended 
by Sec. 1 of 
LB 853 
Sec. 4 of L.B. Number of Sept. 24, 1969 Sept. 26, 1969 
1293 as judges, 
amended terms, 
by Sec. 6 of vacancies 
LB 1070 


In this declaratory judgment action we hold that L.B. 
1293 as amended is invalid on the grounds that it con- 
stitutes special legislation, in violation of Article III, sec- 
tion 18, of the Constitution of Nebraska, because (1) it 
creates a permanently closed class, and (2) it is totally 
arbitrary and unreasonable in its method of classification. 

According to the 1960 federal census only 2 of the 
22 first class cities in Nebraska, Grand Island and Scotts- 
bluff, meet the population requirements set forth in 
the bill, of more than 13,000 inhabitants in a city situ- 
ated in counties of more than 33,000 inhabitants. The 
class is thus permanently closed with respect to the 
provision for judges (section 4), the provision for juris- 
diction (section 6), and the method of appeal from the 
municipal courts thus created (section 7). The law is 
unmistakably clear that a statute classifying cities for 
legislative purposes in such a way that no other city 
may ever be added to the class violates the constitu- 
tional provision forbidding special laws where general 
laws can be applicable. Axberg v. City of Lincoln, 141 
Neb. 55, 2 N. W. 2d 613, 141 A. L. R. 894 (1942). The 
court in the Axberg case further held: ‘Under its terms 
the city of Lincoln is not obliged to pay firemen’s pen- 
sions while the city of Grand Island is required to do 
so, even though they are both cities of the first class. 
The freezing of the class in this manner has repeatedly 
been held to violate the uniformity provisions of section 
18, art. II of the Constitution.” (Emphasis supplied.) 
The Axberg case concerned a statute which provided 
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in part that all first class cities “having a paid fire de- 
partment, except any city of the first class that has 
heretofore adopted a charter for its own government, 
shall pension all firemen * * *.” This court held that the 
statute on its face was not uniform in its operation upon 
the designated class, since only those cities of the first 
class who had adopted a home rule charter prior to the 
statute’s enactment in 1923 were not obliged to pension 
firemen. Thus, the City of Lincoln would have been 
relieved of this obligation, since home rule was adopted 
in Lincoln in 1918, while the City of Grand Island would 
not have been relieved of this obligation as home rule 
was adopted in that city in 1928. 

In State v. Scott, on rehearing, 70 Neb. 685, 100 N. W. 
812 (1904), this court held: “An act of the Legislature 
which regulates a county office, and which by its terms 
limits its operation to counties having a population of 
50,000 ‘according to the census of 1900,’ is local and spe- 
cial in its application, since it can never apply to any 
other counties than the two which were in the class at 
the time of the passage of the act.” 

In State ex rel. Conkling v. Kelso, 92 Neb. 628, 139 
N. W. 226 (1912), a case analogous in principle to our 
present case, this court said: “The rule appears to be 
settled by an almost unbroken line of decisions that a 
classification which limits the application of the law 
to present condition, and leaves no room or opportunity 
for an increase in the numbers of the class by future 
growth or development, is special, and a violation of the 
clause of the constitution above quoted. It follows that 
the limitation in the act to all county seats which had 
existed for ten successive years at the time of the passage 
of the act, and not permitting the rule to be applied to 
other counties, is equivalent to the naming of the county 
seats of that class, and is therefore void.” (Emphasis 
supplied. ) 

We therefore hold that sections 4, 6, and 7 of L.B. 
1293 constitute special legislation under Article III, sec- 
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tion 18, of the Constitution of Nebraska, because they 
classify cities for legislative purposes in such a way that. 
no other city of the first class may be ever added to 
the class designated. Section 4, relating to an integral 
part of the act, providing for the judge of the municipal 
court, restricts the population standard to the 1960 federal 
census alone. Section 3, as amended, requires the crea- 
tion of a municipal court in cities of the first class hav- 
ing a population of more than 13,000, situated in a 
county of more than 33,000 according to the “most re- 
cent” federal census. The language of these statutes 
is clear and unambiguous. It requires no interpretation. 
Reading section 4 together with section 3, they clearly: 
provide that a municipal court judge shall be provided 
for those courts which are created based upon the 1960 
federal census yet no judge is provided in the case of 
cities creating municipal courts on the basis of the 
“most recent” federal census. In this way the legisla- 
tion assured that in practical operation the act would be 
restricted to the cities of Scottsbluff and Grand Island. 

Section 6 of L.B. 1293 sets the jurisdictional limits 
of the municipal courts created in accordance with the 
population standard based upon the 1960 federal census. 
It would therefore appear that if and when new courts 
were mandatorily created according to the most recent 
federal census under section 3, or optionally created by 
a city under the other provisions of the statute, that 
the court then would have no such jurisdiction. 

Again section 7 of L.B. 1293 establishes the appeal 
procedure from municipal courts created according to 
the 1960 federal census. Again, it clearly appears that 
the appeal sections would be restricted to the cities of 
Scottsbluff and Grand Island. The general section, sec- 
tion 3, purports to allow other cities of the first class 
to come into the subdivided class. Although the popu- 
lation classification was subject to intense scrutiny by 
the Legislature, as is evidenced by repeated specific 
amendments over a 4-month period, the failure to amend 
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or change sections 6 and 7 indicate an intention to keep 
and restrict the act to the limits of its original operating 
design, and at a minimum, to eliminate all possible in- 
ducement for cities of the first class to come under the 
provisions of the act. 

The State contends that these problems can be cured 
in the act by merely reading “1960 federal census” to 
mean “most current federal census.” It is urged that 
the legislative intent is clear and that this inadvertence 
should be cured by the court rewriting the act and its 
different sections to be consistent. It is not even con- 
tended by the State that the words are ambiguous or 
susceptible of any other but one interpretation. The 
words “most recent federal census” and “the 1960 fed- 
eral census” are words of ordinary meaning, plain, 
direct, and they mean what they say and say what they 
mean. In a similar situation we recently restated the 
law in this area in Bachus v. Swanson, 179 Neb. 1, 136 
N. W. 2d 189 (1965), as follows: “The position seems 
to be that any statute passed by the Legislature should 
be open to construction as a matter of course, and that 
we should not only judicially construe it, but judicially 
rewrite it. A statute is not to be read as if open to 
construction as a matter of course. Where the words of 
a statute are plain, direct, and unambiguous, no inter- 
pretation is needed to ascertain the meaning. In the 
absence of anything to indicate the contrary, words 
must be given their ordinary meaning. It is not within 
the province of a court to read a meaning into a statute 
that is not warranted by the legislative language. Nez- 
ther is it within the province of a court to read any- 
thing plain, direct, and unambiguous out of a statute. 
Franzen v. Blakley, 155 Neb. 621, 52 N. W. 2d 833; Todd 
v. County of Box Butte, 169 Neb. 311, 99 N. W. 2d 245.” 
(Emphasis supplied.) 

But even accepting the standard the State asks us to 
apply, was this unambiguous provision inadvertent or 
was it intentional? We have already noted the history 
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of the act and the passage of the successive amendments. 
It appears the Legislature’s attention was redirected re- 
peatedly to the use of the federal census in the con- 
sideration of the amendments of these vital portions of 
the act. It is quite unreasonable, if not incredible, to 
indulge in such an assumption of inadvertence. More- 
over, as we have intimated, the restriction to the 1960 
federal census in the operative sections as to the judge, 
jurisdiction, and appeal guarantees against the manda- 
tory creation of a municipal court except in the cities 
of Scottsbluff and Grand Island. We find no merit in 
this contention of the State. 

It requires little argument that the sections involved 
are not severable, and that the whole act must fall. 
The State does not contend that they are severable. The 
rule is that when invalid portions of a statute are so 
interwoven with the rest of the act so that the act may 
not be operative with the void portions eliminated or 
where it is obvious from an inspection of the act that 
the invalid portion formed the inducement for the pas- 
sage of the act, the whole act fails. Terry Carpenter, 
Inc. v. Wood, 177 Neb. 515, 129 N. W. 2d 475 (1964). 
See, also, Peterson v. Hancock, 155 Neb. 801, 54 N. W. 
2d 85 (1952); Thorin v. Burke, 146 Neb. 94, 18 N. W. 
2d 664 (1945); State ex rel. O'Connor v. Tusa, 130 Neb. 
528, 265 N. W. 524 (1936); State ex rel. Polk v. Galusha, 
74 Neb. 188, 104 N. W. 197 (1905); Crawford Co. v. Hath- 
away, 60 Neb. 754, 84 N. W. 271 (1900), rehearing denied, 
61 Neb. 317, 85 N. W. 303 (1901); State ex rel. Cornell 
v. Poynter, 59 Neb. 417, 81 N. W. 431 (1899); State ex 
rel. Scott v. Bowen, 54 Neb. 211, 74 N. W. 615 (1898); 
State ex rel. Smyth v. Magney, 52 Neb. 508, 72 N. W. 
1006 (1897); State ex rel. Comstock v. Stewart, 52 Neb. 
243, 71 N. W. 998 (1897). 

We turn now to another reason for holding the act 
unconstitutional. A closely related ground is that the 
subdivisional classification of first class cities made here 
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is an unreasonable and arbitrary one, regardless of 
whether it sets up a “closed class.” It is competent for 
the Legislature to classify objects of legislation and if 
the classification is reasonable and not arbitrary, it is a 
legitimate exercise of legislative power. Baker v. Gillan, 
68 Neb. 368, 94 N. W. 615 (1903). The classification must 
rest upon real differences in situation and circumstances 
surrounding members of the class relative to the sub- 
ject of the legislation which renders appropriate its en- 
actment. Stanton v. Mattson, 175 Neb. 767, 123 N. W. 
2d 844 (1963); May v City of Kearney, 145 Neb. 475, 
17 N. W. 2d 448 (1945); Steinacher v. Swanson, 131 Neb. 
439, 268 N. W. 317 (1936); State ex rel. Taylor v. Hall, 129 
Neb. 669, 262 N. W. 835 (1935). The power of classifica- 
tion rests with the Legislature and cannot be interfered 
with by the courts unless it is clearly apparent that the 
Legislature has by artificial and baseless classification 
attempted to evade and violate provisions of the Con- 
stitution prohibiting local and special legislation. United 
Community Services v. Omaha Nat. Bank, 162 Neb. 
786, 77 N. W. 2d 576 (1956). A legislative classifica- 
tion, in order to be valid, must be based upon some rea- 
son of public policy, some substantial difference of situa- 
tion or circumstances, that would naturally suggest the 
justice or expediency of diverse legislation with respect 
to the objects to be classified. Classifications for the 
purpose of legislation must be real and not iliusive; they 
cannot be based on distinctions without a substantial 
difference. Wittler v. Baumgartner, 180 Neb. 446, 144 
N. W. 2d 62 (1966); Terry Carpenter, Inc. v. Wood, 
supra; State Securities Co. v. Ley, 177 Neb. 251, 128 
N. W. 2d 766 (1964). 

The population, according to the most recent (1960) 
federal census of the pertinent cities excluded from the 
act and of the two cities included within it, and of 
the counties in which such cities are situated, is as 
follows: 
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City (excluded) County 
Beatrice 12,132 Gage 26,818 
Columbus 12,476 Platte 23,992 
Fremont 19,698 Dodge 32,471 
Hastings 21,412 Adams 28,944 
Kearney 14,210 Buffalo 26,236 
Norfolk 13,640 Madison 25,674 
North Platte 17,184 Lincoln 28,491 

City (included) County 
Grand Island 25,742 Hall 35,757 
Scottsbluff 13,377 Scotts Bluff 33,809 


First we observe that the act is an attempt to create 
a subclass within the already existing specific govern- 
mental population classification of first class cities. We 
further observe that in the subclass created by the stat- 
ute, a municipal court is mandatory, while in all of the 
other cities, of greater or lesser population than Scotts- 
bluff, the choice is made by the electors. And that this 
quite apparently unusual classification is accomplished 
by tieing it in with a county population of over 33,000. 

It is elementary that it must appear in a legislative 
act that there is some reasonable difference of situation 
with relation to the objects of the legislation that would 
justify the discrimination inherent in any legislative 
classification. As the name indicates, municipal courts 
created on a population classification basis, are primarily 
for the benefit of the cities involved. This act leaves no 
doubt in this area because the quarters, salaries of the 
judges, the clerk, and the municipal court employees 
are mandatorily required to be paid out of the general 
fund of the cities involved. Five cities of the first class, 
Fremont (19,698), Hastings (21,412), Kearney (14,210), 
Norfolk (13,640), and North Platte (17,184) exceed the 
population of the City of Scottsbluff. Considering popu- 
lation as a standard, and the primary object of the leg- 
islation, it not only does not appear that there is any 
reasonable relation in the population classification, but 
it appears affirmatively that there is no uniformity of 
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operation. within the classification standards set up by 
the Legislature itself with relation to the cities. We can- 
not discover any reasonableness in arbitrarily imposing 
by mandatory act a municipal court on a city of 13,377 
and permitting five cities of greater population to make 
such determination upon the choice of the electors. Why 
should there be choice in the higher populated cities and 
the creation of a mandatory court in the seventh- 
ranked city? Moreover, Beatrice and Columbus, two 
cities within a range of about 1,000 population of Scotts- 
bluff, are excluded. 

Since the newly created courts in the act are primarily 
for the benefit of the city, there would appear to be 
no sound reason for tieing their mandatory creation to 
county population. But, if we were to assume that such 
a tied-in correlation is permissible, it does not appear a 
reasonable one in the present case. We can detect no 
scheme or apparent legal relationship to the purposes 
of the act in the proportions present between the city 
and the county populations. They appear to be vicarious, 
irrational, and totally unrelated. The attempt to explain 
it perhaps even defies speculation. There is not even 
an attempt to set up proportional city and county popu- 
lations. Nor does any peculiar factor appear which 
would tie in the need as a class for a municipal court in 
a city of 13,377 with a county population of over 33,000 
with the need for a municipal court in a city of 25,742 in 
a county of similar population. Nor can we discover any 
reconcilable geographical factor that would give an 
appearance of reasonableness to a classification, so irra- 
tionally disproportionate on its face. 

What does appear is, once the population standards 
were arbitrarily established, that the act was expressly 
designed to compel the creation of a municipal court in 
the City of Scottsbluff. It would appear that the inclu- 
sion of the City of Grand Island within this subclassifi- 
cation is either fortuitous or designed to avoid a sub- 
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classification which on its face would have one city only. 
The lack of correlation of any tie-in with the county 
population can be further illustrated by pointing out 
that all five of the excluded cities of the first class which 
exceed Scottsbluff in population also have a county 
population ranging from 25,674 to 32,471 according to 
the 1960 census. And yet, Fremont located in Dodge 
County, exceeds the minimum city population by 6,698 
and fails to attain the county population by only 529, 
yet it is excluded from the subclassification. A further 
analysis of the population figures or an attempt to 
rationalize the proportions between city populations or 
their relation to county populations is unnecessary. Per- 
tinent here is the pronouncement of our court in Ax- 
berg v. City of Lincoln, supra, which held: ‘“We think 
that section 35-201, Comp. St. 1929, is not only void as 
local and special legislation in its application, but it is 
violative of section 18, art. III of the ‘Constitution, in 
that it is not uniform as to class. There is no sufficient 
reason advanced why one city of the first class should 
be exempted from the special obligations and burdens 
of the firemen’s pension law, while others in the same 
class are required to submit to such obligations and bur- 
dens. The attempt of the legislature, by the enactment 
of section 35-201, Comp. St. 1929, to divide the class 
constitutes arbitrary action, and the contentions of ap- 
pellees to the contrary are without merit. It therefore 
violates section 18, art. III of the Constitution.” (Empha- 
sis supplied.) 

In light of the conclusions we have reached herein 
it is unnecessary to discuss the further contentions that 
have been raised in the briefs herein. We hold that 
L.B. 1293, 1969 Legislative Session, constitutes special 
legislation and is unconstitutional and void as violative 
of Article III, section 18, of the Constitution of Nebraska. 

In this original action, therefore, judgment shall be 
entered for the plaintiff and the injunction restraining 
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the enforcement of the act will be issued as prayed for 
in the plaintiff’s petition. 
JUDGMENT FOR PLAINTIFF. 


STATE OF NEBRASKA EX REL. LOREN B, BELKER, APPELLANT, 
v. BOARD OF EDUCATIONAL LANDS AND FUNDS OF THE STATE 
oF NEBRASKA ET AL., APPELLEES. 

' 175 N. W. 2d 638 


Filed March 10, 1970. No. 37004. 


Appeal from the district court for Lancaster County: 
BarTLeTT E. Boyes, Judge. On motion for rehearing 
and reargument. See 184 Neb. 621, 171 N. W. 2d 156, for 
original opinion. Original opinion adhered to. 


Ginsburg, Rosenberg, Ginsburg & Krivosha and Rod- 
ney P. Cathcart, for appellant. 


Clarence A. H. Meyer, Attorney General, and Bernard 
L. Packett, for appellees. 


Heard before WuiTE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newton, JJ. 


On reargument, previous opinion adhered to. 


BosLaucH, McCown, and Smiru, JJ. 

The central issue in this case, and the only real is- 
sue, is whether the Legislature is authorized to direct 
the sale of all school lands. It is our opinion that the 
constitutional provision which vests the general man- 
agement of all school lands and funds in the Board of 
Educational Lands and Funds “under the direction of the 
Legislature” authorizes the Legislature to direct the 
sale of school lands. Art. VII, § 1, Constitution of Ne- 
braska. 

The legislative history of the act does not appear in 
the record in this case. Whatever it may have been, 
there is nothing in the act, nor in any legislative history 
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alluded to, which in any way limits or attempts to limit 
the jurisdiction or power of the courts to determine, in 
a proper proceeding, whether the sale of any school lands 
was conducted in the manner required by law. 

Whether the sale of the lands should prove to be a 
wise decision or not, it is a decision which the people 
empowered the Legislature to make. This court has no 
authority to exercise a power which the people have con- 
stitutionally vested in the Legislature. 

We adhere to the opinion originally filed in this case. 

CarTER, J., dissenting. 

This matter arises after a reargument of the issues 
raised by the appeal. The three members of the court 
upholding the constitutionality of the act under Article 
V, section 2, Constitution of Nebraska, have concluded 
to adhere to the former opinion. I disagree with this 
disposition of the case. 

Due to a temporary disability, I was not able to par- 
ticipate in the disposition of the case originally and Col- 
well, District Judge, sat in my stead. Having partici- 
pated in the motion for a rehearing and the reargument 
of the case, I deem it necessary to state my views regard- 
ing the constitutionality of the legislation authorizing 
the sale of the school lands held in trust for the benefit 
of the common schools of the state. 

The statutes primarily questioned here provide in 
part: “All lands, now owned or hereafter acquired by 
the state for educational purposes, shall be sold at the 
expiration of the present leases. * * * Prior to such 
sale, the land shall be appraised for sale purposes in 
the same manner as privately-owned land by a repre- 
sentative appointed by the Board of Educational Lands 
and Funds, and thereafter shall be sold at public sale 
at not less than the appraised value; Provided, * * *.” 
§ 72-257, R. S. Supp., 1967. “Such land shall be sold, at 
public auction, by a representative of the Board of Edu- 
cational Lands and Funds or by the county treasurer 
of the county in which the land is located, to the highest 
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bidder. The appraised value for sales purposes as pro- 
vided in section 72-257 shall be the starting bid price. 
* * * Settlement shall be made by paying cash of not 
less than twenty percent of the purchase price at the 
time of sale and the balance shall be payable in cash 
within ninety days of the date of sale. If the person 
submitting the high bid for the land fails to pay the 
balance of the purchase price and complete the sale 
within ninety days his rights under the sale, including 
the twenty per cent down payment, shall be forfeited 
by the board and a new sale shall be authorized.” § 72- 
258, R. S. Supp., 1967. It is clear to me that if the fore- 
going provisions are complied with, the sale is to be 
final and complete and the purchaser entitled to a deed. 

The original concurring opinion of Boslaugh, Smith, 
and McCown, JJ., State ex rel. Belker v. Board of Edu- 
cational Lands & Funds, 184 Neb. 621, 171 N. W. 2d 
156, in sustaining the constitutionality of the foregoing 
provisions of the law holds that irrespective of the short- 
comings of the statutes, the trustee, or persons dealing 
with the trust assets, have the courts available to them 
to determine whether or not the rules governing trusts 
have been properly applied and that such fact is suffi- 
cient to sustain a holding of constitutionality. This opin- 
ion states: ‘The fact that the sale statute is silent as 
to the procedures for such a determination does not 
alter the law of trusts, nor relieve the trustee of its 
trust obligations, nor make the statute unconstitutional.” 
Under this theory, the Legislature can merely direct 
a sale and the courts will supply the missing language, 
compel compliance with such directions of the court, 
and hold the act constitutional. This has been tried 
many times in this state with fatal results in each and 
every instance. Cases in this court consistently and 
unanimously support such results. They are cited in 
the dissenting opinion by Spencer, J., in State ex rel. 
Belker v. Board of Educational Lands & Funds, 184 
Neb. 621, 171 N. W. 2d 156, and will not be repeated 
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here. In 82 C. J. S., Statutes, § 328, p. 635, it is said in 
part: “It has been held to make no difference that the 
omission resulted from inadvertence, or because the case 
in question was not foreseen or contemplated, or that 
as a result of the omission the statute is a nullity.” 

The controlling opinon in this case concedes that the 
school lands of this state are held in trust for the bene- 
fit of the common schools. The relationship of trustee 
and beneficiary is a fiduciary one imposing the utmost 
good faith in the handling of the trust property. Among 
the duties of a trustee is to require in the case of the 
sale of trust property that he shall obtain the highest 
price possible and refuse to make a sale if the sale was 
fraudulent, or the result of chilled bidding, or any other 
conduct or circumstance that resulted in an inadequate 
sale price. The statute under consideration provides 
for an appraisal and a public sale, after which, if the bid 
price equals or exceeds the appraisal price, the sale is 
completed upon payment of the bid price within 90 days. 
The statute therefore deprives the trustee, the Board 
of Educational Lands and Funds, from exercising the 
powers and duties of a trustee imposed by the creation 
of the trust relationship by the Constitution. 

It is asserted in the controlling opinion that the fail- 
ure to provide for the sale of school lands consistent 
with its trust status may be read into the statute by im- 
plication and enforced as if written into the statute. This 
is simply not true. See 82 C. J. S., Statutes, § 328, p. 
635. An implication to be drawn from the absence of 
language in a statute is a mere guess and the guess, if 
made, is judicial legislation. But assuming, solely for 
the purpose of argument, that there is language in the 
statute from which an intent can be implied, the position 
of the controlling members of the court remains wholly 
untenable under the facts in this case. 

The history of the act shows conclusively that the 
Legislature intended that the appraisal, sale, and pay- 
ment were to constitute the sole basis for the passing of 
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ownership. The right of the trustee to perform its duty 
was intended to be cut off. Its duty to protect, conserve, 
and safeguard the assets of the trust for the benefit of 
all its beneficiaries and its liability for loss thereof re- 
sulting from its failure to exercise reasonable care, pru- 
dence, and diligence were cast aside in favor of a sum- 
mary binding sale for the very purpose of subverting 
the duty of the trustee and the rights of beneficiaries. 

The history of the statutes under consideration is set 
forth in the dissent of Spencer, J., in State ex rel. Belker 
v. Board of Educational Lands & Funds, supra, and will 
be only briefly set forth here. The statutes here in- 
volved were before the Legislature in their present form. 
An amendment was offered that would give the Board of 
Educational Lands and Funds the right to reject bids. 
The amendment was rejected, plainly indicating that the 
Legislature did not intend that such board as trustee 
could see to it that the land did sell for its highest market 
price. This legislative action demonstrated that the 
Legislature intended to obstruct the trustee in the per- 
formance of its duty and to provide for a completed sale 
if the bid equalled or exceeded the appraised value 
whether or not the best interests of the beneficiaries 
were served. That this was the intent of the Legisla- 
ture is further shown by the provision that the county 
treasurer of the county in which the land was located 
could sell school lands, a person not even a trustee. 
With this situation existing, a court cannot possibly jus- 
tify finding or creating a legislative intent contrary 
thereto by implication or otherwise. 

In Love v. Wilcox, 119 Tex. 256, 28 S. W. 2d 515, 70 
A. L. R. 1484, it is said: “No court could justify putting 
into a statute by implication what both houses of the 
Legislature had expressly rejected by decisive votes. 
The House and Senate Journals leave no room for doubt 
of the legislative intent to deny the power exercised by 
the State Committee in seeking to debar names from the 
primary ballots under the resolutions of February 1, 
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1930. Once the legislative intent is ascertained the duty 
of the court is plain. To refuse to enforce statutes in 
accordance with the true intent of the Legislature is an 
inexcusable breach of judicial duty, because an unwar- 
ranted interference with the exercise of lawful, legisla- 
tive authority.” See, also, Blome Co. v. Ames, 365 III. 
456, 6 N. E. 2d 841, 111 A. L. R. 940; 50 Am. Jur., Stat- | 
utes, § 330, p. 322. 

In Long v. Poulos, 234 Ala. 149, 174 So. 230, the court 
said: “If the intention of the Legislature can be ascer- 
tained from the language used and the history of the en- 
actment, it is not necessary to apply any presumptions 
of law which will aid in the interpretation when its 
meaning does not otherwise appear. * * * We do not 
think it is necessary to draw upon such presumptions in 
this case because we think that without them we are 
able to ascertain the legislative intent.” 

_In State, Department of Highways v. Busch (La. App.), 
220 So. 2d 513, it was said: “We cannot supply by in- 
terpretation what our lawmakers have failed or refused 
to do by legislation.” 

“If legislative intent has meaning for the interpreta- 
tive process it means not a collection of subjective wishes, 
hopes, and prejudices of individuals, but rather the ob- 
jective footprints left on the trail of legislative enact- 
ment. Legislative intent can’t be ‘dreamed-up.’ It can 
be speculated about; but it can be discovered only by 
factual inquiry into the history of the enactment of the 
statute, the background circumstances which brought 
the problem before the legislature, the legislative com- 
mittee reports, the statements of the committee chair- 
man, and the course of enactment. To pursue this course 
means work and hard work, but if it is pursued it is 
seldom that the pursuit is fruitless. An honestly con- 
ducted inquiry into these considerations will fail but in- 
frequently to disclose to the inquirer the purpose and 
intent of the legislature and will clarify the applicability 
of the statute to the question in litigation.” 2 Suther- 


276 NEBRASKA REPORTS [Vou. 185 
State ex rel. Belker v. Board of Educational Lands & Funds 


land, Statutory Construction (3d Ed.), § 4506, p. 321. 

“Be this as it may, judicial interpretation should never 
be judicial legislation. We may not, therefore, under 
the guise of interpretation, read into a statute matters 
which have been omitted by the legislature particularly 
where it appears that the omission might have been in- 
tentional.” In re Estate of Barnett, 97 Cal. App. 138, 
275 P. 453. 

“There are two well established rules by which we 
must be governed in construing a statute. On the one 
hand, we must give effect to each and every part of it; on 
the other, we are not permitted to read into a statute any- 
thing which we may conceive the legislature may have 
unintentionally left out. Rather than violate the latter 
rule, the court will leave ambiguous phrases of statutes 
ineffctive and refer their correction to the legislature. 
And that is what must be done with respect to the phrase 
we are considering. * * * To render the phrase effective 
would require much supplementation by the court. * * * 
To supply these deficiencies in the act in order to give 
effect to the ambiguous phrase, would amount to judicial 
legislation. From the phrase itself, we think it would 
be a violent assumption to say that the legislature in- 
tended in any manner to change or modify our long es- 
tablished practice and procedure with respect to the ap- 
pointment of trustees for insolvent corporations. That 
such an assumption would be repugnant to the legisla- 
tive intent, is apparent from the title of the act, * * *.” 
Seattle Assn. of Credit Men v. General Motors Accept- 
ance Corp., 188 Wash. 635, 63 P. 2d 359. 

“In the same case it was also held that ‘the court can- 
not, under its powers of construction, supply omissions 
in a statute, especially where it appears that the mat- 
ter may have been intentionally omitted.’” Appeal of 
Infants Welfare League Camp, 169 Pa. Super. 81, 82 A. 
2d 296. 

“If the omission was intentional, no court can supply 
it. If the omission was due to inadvertence, an attempt 
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to supply it by including the omitted case would be 
tantamount to adding to a statute a meaning not in- 
tended by the Legislature.” Mitchell v. Mitchell, 312 
Mass. 154, 43 N. E. 2d 783. 

The foregoing authorities when applied to the facts 
in this case show the plain intent of the Legislature to 
circumvent the duties and liabilities of the trustee and 
the right of the beneficiaries of the trust to have the 
trust property sold for the highest market price obtain- 
able in accordance with the fiduciary relationship of the 
parties. The holding of the controlling opinion that the 
court may supply the missing legislative intent by in- 
terpretation or implementation, even though it is directly 
contrary to the real purpose and intent of the Legisla- 
ture, is nothing more than judicial legislation and an 
encroachment upon the powers of the Legislature for- 
bidden by the separation of powers provision of our 
state Constitution. The very idea that this court may 
rewrite a statute and give it effect, even though in con- 
flict with the ascertained and real intent of the Legisla- 
ture, is abhorrent to every student of constitutional 
government. 

“In Armstrong v. Board of Supervisors, 153 Neb. 858, 
46 N. W. 2d 602, it is said: ‘If the language of a statute 
is clear and unambiguous, courts will not by interpreta- 
tion or construction usurp the function of the lawmaking 
body and give it a meaning not intended or expressed 
by the Legislature.’ See, also, Federal Farm Mortgage 
Corp. v. Adams, 142 Neb. 202, 5 N. W. 2d 384; 50 Am. 
Jur., Statutes, § 225, p. 204. A statute is not to be con- 
sidered as appropriate for construction as a matter of 
course. It is only ambiguous statutes of uncertain mean- 
ing to which the rules of construction have application. 
In Cross v. Theobald, 135 Neb. 199, 280 N. W. 841, this 
court said: ‘Where the language of a statute is plain 
and unambiguous and its meaning clear and unmistak- 
able, there is no room for construction, and the courts 
are not permitted to search for its meaning beyond the 
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statute itself.” ” Ledwith v. Bankers Life Ins. Co., 156 
Neb. 107, 54 N. W. 2d 409. 

“We are not warranted in supplying words which ap- 
' pear to have been designedly omitted, or in accomplish- 
ing the same result indirectly by giving to the words 
used the broad import and meaning for which the state 
contends.” State v. Pence, 173 Ind. 99, 89 N. E. 488. 

“This being true, must we not accept the statute as 
we find it and concede that the General Assembly in its 
wisdom omitted the word ‘newspapers’ from the second 
sentence for some reason which appeared to that august 
body to be sufficient? Whatever may have influenced 
the General Assembly to omit the word ‘newspapers’ 
from the second sentence in the statute, if it did purposely 
do so, is sufficient, and courts are not authorized to 
interpolate words into a statute which the lawmaking 
body has purposely omitted. * * * The learned trial 
judge delivered a written opinion from which we take 
the following pertinent observation: ‘The argument 
of the Commonwealth is that the word “newspapers” 
was inadvertently omitted by the legislature in the 
second sentence adverted to, and having been inadver- 
tently omitted by the legislature, it should be included 
by the court. This seems to me clearly to confound the 
functions of these two agencies of the government. Un- 
der the Constitution it is the province of the legislature 
to enact and the province of the judiciary to interpret, 
and it is of vital importance to the maintenance of our 
institutions that the functions of the two departments. 
shall be kept separate and distinct as provided in the 
Constitution. However beneficent a law might be, it. 
is for the legislature to pronounce it. However much 
public policy may demand the enactment of a law, the 
court cannot enact it.’” Commonwealth v. Lipginski,. 
212 Ky. 366, 279 S. W. 339. 

“In the construction of statutes, words should never 
be supplied except to effectuate a meaning clearly shown 
by the other parts of the statute and to undertake to. 
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augment the substance of a statute as here desired 
would be an abortive act of legislation rather than a 
proper exercise of the power of judicial construction.” 
Saslow v. Previti, 17 N. J. Misc. 29, 3 A. 2d 811. 

The controlling opinion, however, purports to sweep 
these fundamental concepts under the rug by stating that 
they have no application because equity courts are open 
to enforce the duties, liabilities, and fiduciary relation- 
ship of the parties. Let us examine the validity of this 
holding, a holding supported by no legal authority, court 
decision, or authoritative text, in the controlling deci- 
sion of this case. ; 

I am in full agreement with the controlling opinion 
that our equity courts have general supervisory powers 
over the administration of trusts. According to avail- 
able records, the value of unsold school lands was at 
least $70,100,000. The number of tracts to be sold is 
not known to me but there are at least 544 since there 
are that many tracts under lease. Under the theory of 
the controlling opinion, it is possible that a minimum of 
544 suits would be required to insure that the trustee 
procured the highest possible market value of the land 
for the benefit of the beneficiaries of the trust. It is not 
at all likely that the Board of Educational Lands and 
Funds would bring such suits, a board whose duties are 
prescribed by the Legislature and whose salaries are 
fixed by it. If a beneficiary brought suit to determine 
the adequacy of the sale price, the cost of attorneys’ 
fees and court expense would probably far exceed the 
benefit accruing to a single beneficiary even if the 
litigation proved successful. But more important still, 
the statute deprives the trustee of its duty to act in the 
capacity of a fiduciary and the duties and responsibilities 
of the trustee acting in its fiduciary capacity. It de- 
prives the beneficiaries of the benefit of the trustee 
in seeing to it that the highest market price is obtained 
for the common schools of the state. It would subject the 
state to the payment of losses from sales not made in 
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accordance with the law governing the sale of trust prop- 
erty as provided in Article VII, section 9, of the Consti- 
tution. I submit that the theory announced in the con- 
trolling opinion is not only not in accordance with law 
but, for all practical purposes, provides no adequate 
remedy for a breach of the fiduciary relationship. I 
submit that the power of the courts to control the ad- 
ministration of trust property can best be exercised 
by insisting that the statute providing for the sale of 
school lands be consistent with the sale of trust prop- 
erty and the duties, liabilities, and benefits accruing to 
trustees and beneficiaries growing out of the fiduciary 
relationship of trustee and beneficiary created by the 
Constitution. I submit that the theory of the court’s 
opinion is unworkable, defeats the purposes of the law 
of trusts, and in practice provides no effective protection 
to the beneficiaries of the trust. I submit that the gen- 
eral power of equity courts to supervise trusts through 
collateral attack does not afford an adequate remedy, 
nor does it comply with the necessary attributes of due 
process. In addition thereto, a multiplicity of suits 
would be required to insure compliance with the law 
of trusts and the protection of the beneficiaries of the 
trust. 

This case has been twice argued. In each argument 
four judges were of the opinion that the statutes were 
unconstitutional. In the first argument, Colwell, Dis- 
trict Judge, sat as a member of the court. In the second, 
I resumed my place on the court and Colwell, District 
Judge, did not participate. The result is that five judges 
sat on the two arguments who firmly believe that the act 
before us is unconstitutional. On the other hand, the 
same three members of the court have stood in the 
shadow of Article V, section 2, of the Constitution, and 
insisted that the act is constitutional. I do not intend to 
infer any irregularily in constituting the court in either 
instance. There was none. My only comment is that 
three members of the court under the provisions of 
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Article V, section 2, of the Constitution, are authorized 
to sustain the constitutionality of a legislative act with- 
out citing a single case or text authority. On the other 
hand, the five dissenting members of the court have 
cited ample authority to sustain their position that the 
act is unconstitutional. I submit in all fairness that if 
the position of the three members of the court can sus- 
tain their holding of constitutionality, and I am confident 
they cannot, it is encumbent upon them to do so. In 
my opinion, the controlling opinion is legally unsound 
and the failure to cite supporting authority affords some 
evidence to confirm that opinion. 

The purpose of the statute is shown by the language 
of the act and the history of its enactment. It is clearly 
demonstrated that the legislative intent is to make the 
sale therein provided the final completion of the sale to 
the highest bidder. The object of the controlling opin- 
ion is to avoid questions of unconstitutionality by a con- 
struction contrary to the intent of the Legislature. This 
is judicial legislation under all of the authorities and is 
violative of the division of powers provision of the state 
Constitution. Such a construction is not only void as 
judicial legislation, but it has the effect of eliminating 
the protection afforded the resulting trust fund and its 
beneficiaries by virtue of its status as trust property. 
The purported remedy of the controlling opinion is not 
only inadequate, but it will require a multiplicity of 
suits to enforce the protections required by the Consti- 
tution in designating the school lands of the state as 
trust property. I submit that our adopted opinion is 
contrary to the Constitution and the applicable law, is 
an arbitrary assumption of legislative powers by re- 
writing the act contrary to the intent of the Legisla- 
ture, and has the effect of circumventing the rights of 
the beneficiaries of the resulting trust fund by a disre- 
gard of the manner provided for the sale of trust prop- 
erty. The act is unconstitutional and void, and contrary 
to the best interests of the state, the beneficiaries of 
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the trust fund, and the good conscience of a court of 
equity. 

Simple justice and the applicable law require that its 
beneficiaries should be protected with the utmost fidel- 
ity without the necessity of engaging in costly collateral 
litigation. I submit that the controversial statute is 
wholly void and arbitrary and that the only legal and 
adequate remedy is a declaration of unconstitutionality 
by this court. Having these views, I emphatically dissent 
from the unsupported holdings announced in the opinion 
of the controlling members. I would reverse the judg- 
ment of the district court and enter a declaration of un- 
constitutionality. 

WuitE, C. J., and SPENCER and Newton, JJ., join in this 
dissent. 

Separate Opinion by Smitu, J. 

From original submission of this case on January 14, 
1969, almost 14 months have elapsed. The interval, 
highly abnormal for this court, is an example of pre- 
dilection for delay that we ought to prevent. 

SPENCER, J., dissenting. 

I reaffirm my dissent to the three-judge opinion up- 
holding the constitutionality of sections 72-257 and 72- 
258, R. S. Supp., 1967, and 72-258.01, R. R. S. 1943 (as 
amended by Laws. 1965, c. 435, §§ 2, 3, and 4, pp. 1386 and 
1387, and Laws 1967, c. 466, §§ 10 and 11, p. 1450), found 
at 184 Neb. 621, 171 N. W. 2d 156. I am authorized to 
state that White, C. J. and Carter and Newton, JJ., ad- 
here to that previously declared position. 

The controlling opinion in this case states that the 
only real issue is whether the Legislature is authorized 
to direct the sale of all school lands. This is not the 
issue at all. No contention is advanced by anyone that 
the power to sell school lands is not lodged in the Legis- 
lature. The issue is whether the statute implementing 
the constitutional authorization to sell meets the re- 
quirements for the sale of trust property where, as here, 
the Constitution declares it to be such. The dissenting 
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opinion of Judge Carter points out not only that the 
statute does ‘not comply, but that it was the intention of 
the Legislature not to comply. 

Additionally, I attack the right of three members of 
this court to override a majority opinion, and state that 
the following sentence from Article V, section 2, Con- 
stitution of Nebraska, “No legislative act shall be held 
unconstitutional except by the concurrence of five 
judges,” is itself unconstitutional. 

The Enabling Act of Congress, permitting the people 
of Nebraska to adopt a Constitution and form a state 
government, required a republican form of government 
not repugnant to the Constitution of the United States 
and the principles of the Declaration of Independence. 
As the Supreme Court of Colorado said in People v. 
Western Union Telegraph Co., 70 Colo. 90, 198 P. 146, 
15 A. L. R. 326: “The original Constitution of Colo- 
rado was a solemn compact between the State and the 
Federal government, a compact which stipulated that it 
should never be altered save in the manner therein pro- 
vided, and that all amendments and all revisions thereof 
would conform to the supreme law. The whole people 
of the state have no power to alter it save according to 
their contract. They cannot do so, even by unanimous 
consent, if such alteration violates the Constitution of 
the United States. Should they make the attempt their 
courts are bound by the mandate of the Federal Consti- 
tution, and by the oath they have taken in conformity 
therewith and with their own Constitution, to declare 
such attempt futile, to disregard such violation of the 
supreme compact, and decline to enforce it. There is 
no sovereignty in a state to set at naught the Constitu- 
tion of the Union, and no power in its people to command 
their courts to do so. That issue was finally settled 
at Appomattox.” 

This provision does not limit the authority of this 
court to declare an act unconstitutional if it is in viola- 
tion of the state Constitution only, but prohibits such 
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declaration without five votes, whether it is unconstitu- 
tional under the state or the federal Constitution. This is 
violative of the federal Constitution. Any dilution of 
the judicial power shatters the fundamental principle 
that government is divided into three coordinate branches 
—legislative, executive, and judicial. Any limitation 
upon what is rightfully a part of the judicial power de- 
stroys the republican form of government. If it is pos- 
sible to require more than a majority vote, is it not 
also possible to require a unanimous vote? To so hold 
is foreign and hostile to our republican form of govern- 
ment. 

There are certain acts which even the state Consti- 
tution cannot abrogate. One of these is to limit the au- 
thority of this court to exercise its sovereign and inherent 
power as the judicial branch of government, free from 
the dictates of the Legislature. 

This constitutional provision as applied in the instant 
case permits the Legislature to dilute the inherent power 
of this court, as well as depriving the beneficiaries of 
the public school lands’ trust of property without due 
process of law. In other jurisdictions a simple majority 
may hold a legislative act unconstitutional. Because 
of this provision, Nebraska requires five of seven judges 
to so hold. Citizens of Nebraska are not therefore en- 
titled to all of the privileges of citizens in the several 
states. 

The Supreme Court of the United States in Reitman 
v. Mulkey, 387 U. S. 369, 87 S. Ct. 1627, 18 L. Ed. 2d 
830, struck down an act of the State of California which 
sought to prohibit open housing laws unless first ap- 
proved by a majority vote of the people of California. 
The court held that even a majority could not promul- 
gate legislation inherently contrary to rights afforded 
an individual under the Constitution of the United States. 
I maintain that our constitutional provision permitting 
a minority of the citizens of Nebraska, as represented 
by three judges upon this court, to thwart the will of 
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the majority is in violation of the equal protection clause 
of the Constitution of the United States. 

WuiteE, C. J., dissenting. 

As early as 1894 and as recently as 1962 this court 
has stated and reaffirmed the principle that the consti- 
tutional authority and power to sell, lease, and manage 
the educational lands of the state is conferred upon a 
distinct board and that the authority thus conferred, 
the Legislature is powerless to take away. At the pres- 
ent time the Board of Educational Lands and Funds has 
sole power under the Constitution to manage and control 
school lands. State ex rel. Crounse v. Bartley, 40 Neb. 
298, 58 N. W. 966; State v. Kidder, 173 Neb. 130, 112 
N. W. 2d 759. 

This constitutional function conferred upon the board 
“under the direction of the legislature” has been present 
since 1875. Nebraska Constitution of 1875, Article VIII, 
section 1; Nebraska Constitution of 1920, Article VII, 
section 1. In light of the above language it is clear that 
the responsibility, duty, and discretion to sell, lease, and 
manage the school lands is in the board and not the 
Legislature. Thus the word “direction” in the phrase 
“under the direction of the Legislature,” cannot be con- 
strued to mean command. Rather, the word “direction” 
must be defined as meaning care and superintendence; 
a guidance or supervision of action, conduct, or opera- 
tion. Town of Palatine v. Canajoharie Water Supply 
Co., 90 App. Div. 548, 86 N. Y. S. 412; Webster’s Third 
New International Dictionary, p. 640 (1968). The pre- 
vailing minority states that “under the direction of the 
Legislature” authorizes the Legislature to direct the 
sale of school lands and also that whether the sale of the 
lands should prove to be a wise decision or not, it is a 
decision which the people have constitutionally vested 
in the Legislature. 

One instance is sufficient to emphasize the fallacy in 
this reasoning. As pointed out by Carter, J., in the pres- 
ent case, and Spencer, J., in his previous opinion, the 
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statute does not provide for, and the legislative intent 
was to prohibit, giving the board any right to reject or 
confirm bids. State ex rel. Belker v. Board of Educa- 
tional Lands & Funds, 184 Neb. 621, 171 N. W. 2d 156. 
It cannot be denied that the right to confirm or reject 
bids at a sale of land is the very essence of discretion. 
Thus, without any consideration of applicable trust law, 
it is clear under our previous decisions that the Legis- 
lature has usurped the constitutional duty of the board. 
Such usurpation is itself unconstitutional. The pre- 
vailing minority blithely permits this by stating that 
it is the will of the people with total disregard, or pos- 
sibly disdain, for the previous interpretations this court 
has placed upon the stated will of the people. The direc- 
tion to sell, while reserving no discretion in the board 
to confirm or reject bids, is more than a guidance or 
supervision of action, conduct, or operation. It is the 
arbitrary assumption of duties constitutionally placed 
upon the board by the will of the people and thus must 
fail as being unconstitutional. 

This reasoning is also supported by the fact that Ar- 
ticle VII, section 8, of the Constitution, pursuant to a 
1920 amendment, states that school lands shall not be 
sold except at public auction under such conditions as 
the Legislature shall provide. This power to set the 
conditions of sale is a function of guidance or super- 
vision and cannot be looked at as giving the Legislature 
the power to command sale of the school lands. The 
language used here clearly infers that the Legislature 
is not vested with the power to command sale of the 
school lands. 

The prevailing minority states that there has been no 
present abuse of the trustee’s discretion and that if an 
abuse is present when the land is sold an action on be- 
half of the beneficiaries may then be brought. As 
pointed out by Carter, J., this is in effect, no remedy at 
all as individual benefits would be grossly dispropor- 
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tionate to the costs of such an action by a trust bene- 
ficiary. 

Aside from the ability of the Legislature to make 
such a command, the command itself is clearly a blatant 
violation of the trustee’s discretion. The Legislative 
command in 1965 to sell all of the school lands as the 
leases expire, with over half of the land going on the 
market in 1975, shows total disregard for what future 
market conditions in a volatile economy may be. The 
lands are required to be sold without regard to the 
possibility of a depressed economy, a glutted market, or 
the availability and cost of money to purchase the land. 
Such a policy is clearly not prudent and is an abuse of 
the trustee’s discretion. As such, it should be stopped 
in its gestation rather than aborted on a piecemeal basis 
as the expiration of each lease gives birth to a sale, 
As pointed out by Carter, J., the latter alternative is a 
totally inadequate remedy. I submit that the 1965 com- 
mand is a present violation of the trustee’s discretion as 
it governs sale of all the land, not just the sale of an 
isolated tract which may or may not be wise at the time 
sold. 

An additional consideration is the fact that the avail- 
able investments for proceeds of the sales are limited. 
In considering the wiseness of a sale it cannot be isolated 
from what will become of the proceeds. Land has been 
on a general rise in value for some time, the same is not 
true of legally permitted investments. The investments 
permitted by statute, section 72-202, R. R. S. 1943, are 
generally of the type considered as income investments 
rather than capital appreciation investments. To some 
extent the opposite is true of land. The possibility of 
increased income for the use of common schools is at- 
tractive, but it should not be used to close our eyes to 
the fact that in this age of inflation most investment 
analysts would advise a balanced portfolio which would 
also provide for capital appreciation. This might well be 
impossible if all of the school Jands were sold and the 
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proceeds invested pursuant to section 72-202, R. R. S. 
1943. A trustee is required to dispose of trust property 
upon the most advantageous terms which it is possible 
for him to secure for the benefit of the cestui que 
trust whom he represents. State ex rel. Ebke v. Board 
of Educational Land & Funds, 154 Neb. 244, 47 N. W. 
2d 520. To be prudent embraces foresight to the extent 
that reinvestment of the proceeds is predetermined, as 
it is under section 72-202, R. R. S. 1943. This, among 
other things, is indicative of the trustee’s violation of 
discretion and the consequent invalidity of the act. 

Article IV, section 3, of the Constitution of 1866, gave 
exclusive chancery and common law jurisdiction to the 
district courts and Supreme Court. This theme has con- 
tinually been carried forward and is presently stated in 
Article V, section 9. The Legislature is powerless to 
take away the equity jurisdiction conferred by the Con- 
stitution. Lacey v. Zeigler, 98 Neb. 380, 152 N. W. 792. 
Jurisdiction over the administration of trusts and super- 
visory jurisdiction over charitable trusts are inherent 
in equity courts of this state and in this court, and the 
Legislature has no power to limit or control this juris- 
diction. John A. Creighton Home v. Waltman, 140 Neb. 
3, 299 N. W. 261. 

The framers of the original Constitution placed the 
school lands in trust with the fund to remain inviolate 
and undiminished. The creation of a trust and provision 
that the funds remain inviolate clearly shows the in- 
tent of the framers that the courts, through their equity 
jurisdiction, should retain control and supervision over 
the fund to prevent or remedy any and all violations of 
the trustee’s duty. 

The gift of this land under the Enabling Act and the 
acceptance and constitutional provisions for it are in 
the nature of a trust deed forming a solemn compact with 
the federal government. The state, in its generic sense, 
is the trustee with all branches of government partici- 
pating in the administration of the trust. The Board 
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of Educational Lands and Funds, executive branch, has 
the power to sell, lease, and manage under the direction 
of the Legislature and subject to the supervisory powers 
of the equity courts. It cannot be argued but that the 
creation of this trust under such a system of checks and 
balances was to guard against any violation of the trus- 
tee’s discretion. Should the fact that a 1920 constitu- 
tional amendment will allow a legislative act to be over- 
turned only by five votes of this court be permitted to 
disrupt this system of checks and balances? The an- 
swer must be an unequivocal no. A review of the history 
of the 1920 Constitutional Convention reveals not the 
slightest intent to invade or impede this court’s juris- 
diction to control and administer, in a proper case, the 
provisions of this trust and to protect the school children 
of the State of Nebraska against any type of state action 
whether by the people directly or by legislative action. 

It is the duty of the courts to reconcile and harmonize, 
if reasonably possible, conflicting statutory or constitu- 
tional provisions. State ex rel. Johnson v. Marsh, 149 
Neb. 1, 29 N. W. 2d 799; Swanson v. State, 132 Neb. 82, 
271 N. W. 264; Elmen v. State Board of Equalization & 
Assessment, 120 Neb. 141, 231 N. W. 772; 16 C. J. S., 
Constitutional Law, §§ 16, 23, 25, 26, and 38, pp. 72, 91, 
98, 99, and 117. In a literal context the 5-2 provision 
would seem to apply to any act of the Legislature. How- 
ever, when we examine the context of the school lands 
trust, its origin, its formulation in the constitutional 
provisions, and the duties of this court in enforcing the 
administration of this trust, it seems to me that “an 
act of the Legislature” can never mean administrative 
actions by the Legislature in behalf of the state in the 
exercise of its power as a trustee of the school lands. 
To otherwise hold would give the Legislature a power 
superior to that of the judicial or executive branch and 
clearly defeat the careful system of checks and balances 
formulated by the drafters of the Constitution to pro- 
tect this trust. The compact establishing this trust was 
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in form a constitutional provision, but in substance a 
trust deed. If the fundamental nature of the admin- 
istrative power over the school land trust is to be cir- 
cumscribed by independent judicial control, it cannot be 
transcended by such state action taking the form of an 
exercise of the general law-making power. 

Under the original compact and its acceptance by the 
people of the State of Nebraska, no state action whether 
in the guise or form of legislative action or constitutional 
amendment of any nature whatsoever can assume to the 
Legislature the arbitrary and unreviewable power to 
manage the corpus of this trust as it sees fit. 

The problem here is fundamental and it is also unique 
in trust law. It is unique because the trustee itself (the 
State) has embodied and integrated within itself the 
general law-making power through which the legislative 
will of the people must be expressed. Can this power 
be used to transcend its limitations? Is a declaration by 
the trustee state in the form of a legislative enactment 
necessarily an exercise of legislative power in any re- 
spect? Can the same power that administers the trust 
determine its extent? Can the original limitations in- 
corporated by solemn compact be extended by the ordi- 
narily overriding sovereignty of the state? Can the 
trustee pull itself up by its own boot straps? 

Research reveals one case parallel, though not exactly 
in point, with the situation presented here. In Bridge- 
port Public Library & Reading Room v. Burroughs 
Home, 85 Conn. 309, 82 A. 582, the court was faced with 
the problem of a legislative act or resolution for the 
sale of real property held by a charitable public trust 
under the direction and control of the state Legislature. 
The parallelism to our case here was aptly stated by the 
Supreme Court of Connecticut as follows: ‘The decision 
of the Supreme Court of the United States in Stanley v. 
Colt, 5 Wall. (U. S.) 119, supported by others prior and 
subsequent, removes from the field of discussion any 
question as to the existence of a power in the sovereignty 
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of the State fully adequate to bestow upon trustees ad- 
ministering a public charitable trust authority as to its 
administration such as the General Assembly attempted 
to confer in the present instance. Perin v. Carey, 24 How. 
(U. S.) 465, 501; Ould v. Washington Hospital, 95 U.S. 
303, 312; Jones v. Habersham, 107 U. S. 174, 183, 2 Sup. 
Ct. Rep. 336.” 

That court disposed of the issue in that case without 
examining any question as to “constitutionality.” In its 
opinion the court held, in language self-explanatory as 
to its application here, as follows: ‘“* * * there has re- 
mained no doubt that our Constitution is to be con- 
strued as a grant and not as a limitation of power, and 
that the exercise of judicial power is forbidden to the 
legislative branch of the government, as the legislative 
is to the judicial. * * * The legislative power must be 
found somewhere outside of the judicial domain, and 
within the legislative, or it is nonexistent. * * * It con- 
cerns a trust, which is emphatically a matter of con- 
science, and a charitable trust, which is peculiarly the 
subject of a court of equity’s care and _ solicitude. 
Bispham’s Principles of Equity (8th Ed.) § 8; Stanley v. 
Colt, 5 Wall. (U. S.) 119, 169. The power is one which 
has come into our American jurisprudence in conformity 
with the English original, and is an adjunct of the judi- 
cial power. Its exercise involves an appeal to the con- 
science of the chancellor through an application duly 
made, an inquiry, and a determination embodying the 
exercise of discretion. These are peculiarly judicial 
functions. The judicial power includes such power as 
the courts, under the English and American systems of 
jurisprudence, have always exercised in legal and equit- 
able actions.” 

That court continued: “We have no occasion to at- 
tempt to define the exact limits of either the judicial or 
the legislative power, or to draw the dividing line be- 
tween the two. It is certain, wherever that dividing 
line may be or however indefinite it may be at points, 
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that jurisdiction over this charitable trust, to see that it 
is properly and beneficially administered, that the pur- 
pose of the donor does not fail, and that the interests 
of the beneficiaries be subserved, under changing con- 
ditions and with the lapse of time, belongs to the judicial 
department of the government, and is in no respect an 
incident of the legislative. 

“The resolution of the General Assembly in question, 
in so far as its purports to confer authority upon these 
trustees, must therefore fail of its purpose. The courts, 
in the exercise of their chancery powers, are alone 
competent to confer such authority. That authority not 
having been obtained, any attempt on the part of the 
trustees to sell the property would be in excess of their 
powers.” (Emphasis supplied.) 

This court has consistently held that a violation of 
the trustee’s duty is a violation of the Constitution itself. 
In this case, we are compelled to go one step further and 
hold that the Constitution itself and any agency pur- 
porting to act under its delegated powers may not vio- 
late this trust in the guise of a constitutionally exercised 
power. A majority of this court has determined that the 
legislative act is a violation of the trustee’s fiduciary 
duty. A majority now holds that the power sought to 
be exercised is subject to the supervisory control of the 
courts in their exclusive constitutional jurisdiction over 
the supervision of charitable trusts. A majority now 
holds that this supervisory control and jurisdiction may 
not be limited or changed by the trustee state (even 
though sovereign) by casting the extension of their 
powers or the violation of their trust duties in the form 
or the guise of a “constitutionally” exercised “legisla- 
tive” power. 

In conclusion it has been said that the protections of 
procedure are of the essence of due process. No better 
illustration could be made of that principle than in the 
context of this case. Our original Constitution and all 
subsequent Constitutions. and amendments have. created 
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the procedural power necessary for the district and 
Supreme Courts to supervise and administer the school 
lands trust and to guard against invasions of the bene- 
ficiary’s rights by state action of any nature whatso- 
ever. To hold that these basic powers enumerated and 
declared in the Constitution may be eroded, no matter 
in how infinitely small degree, is, in my opinion a vio- 
lation of our constitutional mandate to protect and guard 
this sacred trust against invasion by either the Legis- 
lature or by the people themselves. 

CARTER, SPENCER, and NEwTon, JJ., join in this dissent. 


In RE INTEREST OF ScoTT RALPH Brown. 
Scort RALPH BROWN, APPELLANT, V. GORDON M. Dorscuort, 
APPELLEE, 
175 N. W. 2d 280 
Filed March 18, 1970. No. 37206. 
Infants: Courts. The juvenile court has a broad discretion as 


to the disposition of a child found to be delinquent. 


Appeal from the separate juvenile court of Douglas 
County: SEewarp L. Hart, Judge. Affirmed. 


David J. Cullan and Foulks, Wall & Wintroub, for 
appellant. 


Donald L. Knowles, Colleen R. Buckley, and Paul F. 
Peters, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newron, JJ. 


McCown, J. 

Scott Ralph Brown, born January 7, 1954, has appealed 
from an order of the separate juvenile court of Douglas 
County, Nebraska, committing him to the Department 
of Public Institutions, State of Nebraska, at the Boys’ 
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Training School, Kearney, Nebraska. We affirm the 
judgment. 

On October 23, 1967, the State filed a petition alleging 
Scott to be a delinquent child, or in need of special 
supervision. The petition contained five separate counts 
of law violations from June through September 1967. 
The separate juvenile court, after hearing, found that 
four counts of the petition were true, including two ad- 
mitted counts of burglary, and one of larceny. On Oc- 
tober 31, 1967, he was found to be delinquent and placed 
on probation for a period of 2 years. In Decembr 1967, 
a supplemental petition was filed charging him with a 
burglary on November 22, 1967. On January 3, 1968, 
the supplemental burglary count was found to be true 
and he was again adjudged a delinquent. The court 
then entered its order committing him to the care and 
custody of the Department of Public Institutions, State 
of Nebraska, at the Boys’ Training School, Kearney, 
Nebraska. 

Subsequently, the court was advised that the Omaha 
Home for Boys would accept placement of Scott. The 
court then suspended the prior commitment to the Boys’ 
Training School, and placed him in the temporary cus- 
tody of the Omaha Home for Boys. That order was 
entered January 15, 1968. 

On August 7, 1968, a motion to modify placement by 
returning him to his parents was filed on behalf of 
Scott. On September 4, 1968, a motion to review place- 
ment was filed on behalf of the State by the assistant 
chief probation officer of the separate juvenile court. 
The grounds specified were that Scott had absented 
himself from the Omaha Home for Boys without author- 
ization on three different occasions through late May 
1968, for a total of 14 days. On September 9, 1968, after 
notice and hearing, the court entered its order determin- 
ing that the placement of Scott in the Omaha Home for 
Boys should not be disturbed. 

On October 24, 1968, a motion to review the place- 
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ment of Scott was again filed on behalf of the State by 
the assistant chief probation officer of the separate 
juvenile court. It alleged that Scott had absented him- 
self from the Omaha Home for Boys overnight in late 
September, and also left on October 4, and was still 
absent without leave on October 24. The matter was 
heard on November 8, 1968. After hearing, the court 
sustained the motion, terminated the responsibility of 
the Omaha Home for Boys, and committed Scott to the 
Department of Public Institutions, State of Nebraska, 
at the Boys’ Training School at Kearney. Motion for 
new trial was filed and overruled. A $1,000 appearance 
bond was filed and Scott was released to the custody of 
his father pending final disposition of the matter. 

An appeal from the juvenile court is disposed of in 
this court by trial de novo on the record. Krell v. 
Sanders, 168 Neb. 458, 96 N. W. 2d 218. 

The juvenile court has a broad discretion as to the 
disposition of a child found to be delinquent. See State 
ex rel. Weiner v. Hans, 174 Neb. 612, 119 N. W. 2d 72. 

Under section 43-210, R. R. S. 1943, the disposition of 
a child found to be delinquent may include commitment 
to the care and custody of the Department of Public 
Institutions. There is no statutory limitation on the 
court’s power to make such commitment after an ad- 
judication of delinquency. Under section 43-210.01, R. 
R. S. 1943, dealing with the disposition of a child found 
to be in need of special supervision, the court may enter 
any order it is empowered to make in the case of a de- 
linquent child, except that the child in need of special 
supervision may not be committed to the Department of 
Public Institutions until the court shall find: “(1) That 
said child has failed to make a satisfactory adjustment 
after a reasonable period of time under its original 
order; or (2) Such commitment is necessary in the first 
instance for the protection of the health and welfare of 
said child or of society.” 

The original order on the supplemental petition in 
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January of 1968, committed Scott to the Department 
of Public Institutions at the Boys’ Training School. Even 
if the later order placing Scott in the temporary custody 
of the Omaha Home for Boys be regarded as the original 
order, the evidence indicated a failure to make a satis- 
factory adjustment after a reasonable period of time. 

Section 43-209, R. R. S. 1943, gives the juvenile court 
continuing jurisdiction over any child brought before 
the court or committed under the provisions of the 
Juvenile Court Act. Scott contends that under that stat- 
ute, the juvenile court has no power to change the cus- 
tody or care of a delinquent child except where the 
change is for the best interests of the individual child. 
We think it clear that the interests of society, as well as 
those of the child, must be considered. The Juvenile 
Court Act, as well as the reasonable requirements of a 
lawful organized society, require that conclusion. 

The separate juvenile court did not abuse its discre- 
tion, and the judgment is affirmed. 

AFFIRMED. 


JOHN GILLOTTE, APPELLEE, v. OMAHA PuBLIC POWER 
DISTRICT, A CORPORATION, APPELLANT, IMPLEADED WITH 


LARSON CEMENT STONE CO., A CORPORATION, APPELLEE. 
176 N. W. 2d 24 


Filed March 13, 1970. No. 37282. 


1. Electricity: Negligence. Power companies engaged in the trans- 
mission of electricity are charged with the duty of exercising 
a very high degree of care to safeguard those whose lawful 
activity exposes them to the risk of inadvertent contact with 
the electric lines. 


2. Electric companies are not insurers and are 
not liable for injuries in the absence of negligence. 
3. Where the circumstances are such that the 


probability of danger to persons having a right to be near an 
electric line is reasonably foreseeable, a power company may 
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be liable for its negligence even though the specific injury 
might not be foreseeable. 


4. Trial: Negligence. Jf the facts are such that reasonable men 
may draw different inferences from them, the question of the 
existence of actionable negligence is ordinarily for the jury. 

5. Evidence: Appeal and Error. In determining the sufficiency of 
evidence to sustain a judgment, it must be considered in the 
light most favorable to the successful party. Every contro- 
verted fact must be resolved in his favor and he is entitled to 
every inference that can be reasonably deduced from the 
evidence. 


Appeal from the district court for Douglas County: 
Patrick W. Lyncn, Judge. Affirmed. 


Fraser, Stryker, Marshall & Veach, for appellant. 


Matthews, Kelley, Cannon & Carpenter, for appellee 
Gillotte. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newron, JJ. 


McCowy, J. 

This is an action for damages for bodily injuries result- 
ing from electrical shock and burns. The injuries oc- 
curred while plaintiff, John Gillotte, was unloading a 
boom truck alongside an electric power line constructed 
and maintained by the defendant, Omaha Public Power 
District. The verdict of the jury was for the plaintiff in 
the sum of $79,263. The defendant has appealed from 
the overruling of a motion for judgment notwithstand- 
ing the verdict. 

On August 25, 1967, at around 9 am., the plaintiff, 
John Gillotte, an employee of Larson Cement Stone 
Company was delivering concrete blocks and building 
supplies to a house under construction at 13215 Cedar 
Street, Omaha, Nebraska. The house was on a tri- 
angular shaped lot. The south and rear lot line was the 
base of the triangle and ran east and west. The south 
side of the house ran parallel to and approximately 34 
feet north of the rear lot line. 
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The defendant’s single-pole power line also ran east 
and west, substantially on the rear lot line. The spe- 
cifications for the power line called for 35 foot poles set 
54% feet in the ground. The span between the poles 
at the construction site was 172 feet. The center of this 
span was almost directly south of the southeast corner 
of the house under construction. 

The single primary 8,000 volt line was aluminum, ap- 
proximately 14 inch in diameter. It was carried on 
insulators extending some 6 to 8 inches above the top 
of the poles. Approximately 5 feet below the 8,000 volt 
line on the east pole, and 9 feet below the primary line 
on the west pole, a ground or neutral wire was mounted. 
Immediately below this ground wire were two second- 
ary lines carrying 120 and 240 volts respectively. The 
two lower wires were insulated. The ground wire and 
the primary 8,000 volt line on top were uninsulated. 

The day was clear and the wind was from the south. 
It was fairly strong and gusty according to plaintiff’s 
witnesses. The weather bureau record showed the aver- 
age velocity of the wind that day was 9.2 miles per hour, 
with the fastest mile 13 miles per hour. 

Due to trucks and other obstructions, plaintiff was 
unable to drive his truck in from the street to the north. 
He drove around and backed his boom truck across a 
‘vacant lot to the south of the house under construction, 
under the defendant’s power line, and up near the house. 
He parked his truck facing at an angle to the southwest, 
and slightly downhill. The right rear of plaintiff’s boom 
truck was close to the southeast corner of the house. 
The left front corner of the boom truck was closest to 
the power line. Before unloading, the plaintiff testified 
that he checked to make sure that the front of his truck 
completely cleared any of the power lines and testified 
that he had about 4 to 5 feet clearance. He did not see 
any motion in the wires when he looked. 

The boom truck itself had an overall length of 27 
feet and a width of 7 feet 11 inches. The boom was 
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a nontelescoping boom mounted on a pivot post or tower 
located in the center and 4 feet 10 inches forward from 
the rear of the truck bed. The boom was 21 feet 4 inches 
long. When stored horizontally in its cradle centered over 
the cab of the truck, the top edge of the boom was 7 
feet above the truck bed, and the truck bed was 4 feet 
4 inches above the ground. The boom was operated by 
a control box attached to a 12 foot cable at the rear 
of the truck. 

After positioning his truck, the plaintiff set his brakes, 
removed the control box from the rear of the truck, 
raised the boom, and observed that he had 5 feet clear- 
ance between the boom and the closest point of the 
wires. The plaintiff then proceeded to unload three 
pallets or cubes of construction materials using the boom 
for each one. Two loads were unloaded from the west 
side of the truck with the boom, and a third load was 
unloaded from the east side of the truck to the rear. The 
plaintiff then brought the boom back to approximately 
the same position it had been in, in preparing to unload 
the third load. The boom was extended over the left rear 
corner of the cab of the truck. The plaintiff was hold- 
ing the control box and was standing on the ground 
toward the rear of the truck and on the east side. In the 
process of preparing to unload the fourth load, the plain- 
tiff was knocked down by an electric shock that came 
through the control cable and the control box in his 
hands. Plaintiff fell unconscious with the control box 
on his chest. The first shock also stopped the truck en- 
gine which operated the hydraulic system and the boom. 
After a second shock, the mason who was assisting the 
plaintiff in unloading, grabbed the control cable, pulled 
the control box off plaintiff’s chest, and threw the box 
to the ground. The mason received no electric shock. 
The truck began to roll to the southwest and moved 
approximately 2 feet forward before the mason and his 
helper could place concrete blocks in front of the wheels 
and stop it. Plaintiff's witnesses testified that the 8,000 


300 NEBRASKA REPORTS {Vou. 185 
_Gillotte v. Omaha Public Power Dist. 


volt electric line was swinging back and forth at least 
2 or 3 feet to each side and contacting the end of 
the boom each time it swung north. After contacting 
the end of the boom some 10 or 12 times, the wire broke 
and fell to the ground. The evidence is undisputed that 
electric current of 8,000 volts will arc or jump approxi- 
mately a l-inch gap. 

Shortly after the accident, a burn mark on the end of 
the boom was measured and found to be 20 feet above 
the ground. A new line of the same aluminum con- 
ductor was installed in this span the same day. The 
initial stringing sag placed in the new line was 22 inches, 
which was the proper initial sag for this 172 foot span. 
With that 22 inch sag in it, the new line was 23 feet 6 
inches above the ground at the point of the accident. 
At the same temperature, final sag would be approxi- 
mately 6 inches lower. There was no testimony as to 
the height or the amount of sag or clearance for any 
of the three wires below the 8,000 volt line on the poles. 
None of these three wires were damaged or disturbed. 
The evidence is convincing that the actual sag in the 
8,000 volt line immediately before the accident was at 
least 5 feet. There was also evidence from which the 
jury might infer that this span was initially constructed 
with a general elevation 414 feet lower than the engineer - 
ing specifications indicated. 

The National Electrical Safety Code specified a mini- 
mum clearance of 15 feet above ground for all supply 
wires carrying from 0 to 15,000 volts, where the ground 
spaces crossed were accessible only to pedestrians. 

The electric line involved here was installed in No- 
cember 1964. It had been inspected once since that date 
on June 1, 1966, and no defects were reported. There 
was evidence that one of the reasons for inspection is 
to guard against excessive sag and that excessive sag 
was not in conformity with engineering design nor com- 
mon good practice. There was also evidence that ex- 
cessive sag permits excessive swing and lateral motion, 
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and that it is dangerous to have any excess lateral move- 
ability of uninsulated electric transmission wires. 

The conduct of the defendant in three particular re- 
spects was alleged to be negligent: (1) In maintaining 
an uninsulated power line closer to the ground than 
suggested by safety regulations and requirements of 
due care; (2) in maintaining a power line with a sag 
in excess of that suggested by safety regulations and the 
exercise of due care; and (3) in failing to make reason- 
able inspections of its electric wires. These specifica- 
tions of negligence were submitted to the jury and the. 
jury was instructed that the plaintiff must prove the de- 
fendant negligent in one or more of those particulars, 
and that such negligence was the proximate cause of the 
accident and injuries. The defendant raises no issue as to 
the instructions. 

Electricity is a dangerous thing and power companies 
engaged in the transmission of electricity, particularly 
electricity of high voltage, are charged with the duty of 
exercising a very high degree of care to safeguard those 
whose lawful activity exposes them to the risk of in- 
advertent contact with the electric lines. Electric com- 
panies are not insurers and are not liable for injuries in 
the absence of negligence. See Roos v. Consumers Pub- 
lic Power Dist., 171 Neb. 563, 106 N. W. 2d 871. See, 
also, Manaia v. Potomac Electric Power Co., 268 F. 2d 793. 

The principal basis for determining liability of a 
power company for injuries resulting from contact be- 
tween its wires and a moveable machine is the fore- 
seeability of a situation arising which might lead to 
such injuries. Where the circumstances are such that 
the probability of danger to persons having a right to 
be near an electric line is reasonably foreseeable, power 
companies have often been held liable for injury or 
death resulting from contact between the power line 
and a moveable machine, such as the one involved here. 
See Annotation, “Liability of electric power company 
for injury or death resulting from contact. of crane, der- 
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rick, or other movable machine with electric line.” 69 
A. L. R. 2d 93, 8§ 4 and 5, p. 104. 

As this court stated in Roos v. Consumers Public Power 
Dist., supra: “Such companies, being engaged in the 
transmission of a dangerous commodity, must anticipate 
and guard against events which may reasonably he 
expected to occur, and a failure to do so is negligence.” 
In this case, the defendant’s power line was constructed 
and maintained for almost 3 years in a developing resi- 
dential neighborhood in which houses were under con- 
struction and the use of equipment such as the plaintiff 
was operating in the area adjacent to the electric line 
might reasonably be expected. 

It suffices to charge a person with liability for a negli- 
gent act if some injury to another ought reasonably to 
have been foreseen as the probable result thereof by 
the ordinarily intelligent and prudent person under the 
same circumstances, even though the specific injury 
might not be foreseeable. McClelland v. Interstate 
Transit Lines, 142 Neb. 439, 6 N. W. 2d 384. 

If the facts are such that reasonable men may draw 
different inferences from them, the question of the exist- 
ence of actionable negligence is ordinarily for the jury. 
This principle of the law of negligence has frequently 
been applied in cases presenting factual situations similar 
to this one. See, 69 A. L. R. 2d 99, and cases there cited; 
38 Am. Jur., Negligence, § 344, p. 1041. 

Here differing conclusions might be drawn from the 
evidence. The jury could have found that excessive sag 
was present in this line from the time of its construction, 
and that such excessive sag was dangerous to persons 
having a right to be near the line because the breeze 
blown swing of the wires was widened beyond normal 
expectations. The factor of excessive sag was indirectly 
recognized as being relevant evidence of negligence in 
Disney v. Butler County Rural Public Power Dist., 183 
Neb. 420, 160 N. W. 2d 757. 

The jury might also have found from the evidence 
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that the line was constructed and maintained at an 
elevation lower than defendant’s own specifications called 
for, and that the defects in the line were open and ob- 
vious at all times after its construction but were not 
discovered nor corrected by the defendant. 

The major conflict in the evidence here goes directly to 
the issue of proximate cause. The testimony of plain- 
tiff’s witnesses was that the 8,000 volt electric line swung 
2 to 3 feet laterally in the wind and contacted the mo- 
tionless boom intermittently until the line broke. The 
testimony of defendant’s witnesses indicated either that 
the line did not swing at all or that the plaintiff placed 
the boom in contact with the wire. 

In determining the sufficiency of evidence to sustain a 
judgment, it must be considered in the light most favor- 
able to the successful party. Every controverted fact 
must be resolved in his favor and he is entitled to every 
inference that can be reasonably deduced from the evi- 
dence. Lucht v. American Propane Gas Co., 183 Neb. 
583, 162 N. W. 2d 891. 

On that principle, it is apparent that if the conduct 
of the defendant was negligent, the defendant’s negli- 
gence proximately caused the injuries to the plaintiff. 
Cases in which there was no negligence in maintenance 
of an electric line or cases involving the independent or 
intervening negligence of third parties are not in point. 

The issue of plaintiff’s contributory negligence like- 
wise involved issues of fact and was duly submitted to 
the jury with instructions which are unchallenged. 

The motion for judgment notwithstanding the ver- 
dict was properly overruled. The judgment of the trial 
court was correct and is affirmed. 

AFFIRMED. 


304 NEBRASKA REPORTS [Vou. 185 
Bartels v. Retail Credit Co. 


Ervin F. BARTELS, APPELLEE, V. RETAIL CREDIT COMPANY, 
A CORPORATION, APPELLANT. 
175 N. W. 2d 292 


Filed March 13, 1970. No. 37338. 


1. Privileged Communications: Defamation of Character. Reports 
of mercantile agencies, published in good faith and based upon 
probable cause, are subject to a qualified or conditional privi- 
lege, and ordinarily are not subject to an action for defamation. 

A publication loses its character as privileged 

and is actionable if it is motivated by express or actual malice 

or if there is such a gross disregard of the rights of the person 
injured as is equivalent to malice in fact. 

To be privileged, a mercantile agency’s rep- 

resentatives must act impartially and in good faith, carefully 

evaluating all information before disseminating any defamatory 
statements to its subscribers. 

This requires them to make a thorough and 
complete investigation and to fully and accurately report in- 
formation only from reliable sources. 

5. Trial: Instructions. Conflicting instructions are erroneous and 
prejudicial unless it appears that the jury was not misled. 

6. Trial: Evidence. It is a general rule that the burden of prov- 
ing the affirmative of an issue is on the party alleging it. 

7. Trial: Instructions. An instruction which misstates the issues 
or defenses and has a tendency to confuse or mislead the jury 
jis erroneous. 


Appeal from the district court for Douglas County: 
DonaLp Bropkey, Judge. Reversed and remanded. 


Gross, Welch, Vinardi, Kauffman, Schatz & Day, for 
appellant. j 


Abrahams, Kaslow & Cassman and Schrempp, Rosen- 
thal, McLane & Bruckner, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
Smitu, McCown, and Newton, JJ. 


SPENCER, J. 


This is an action for libel as a result of reports made 
by the defendant to certain of its customers concerning 
the plaintiff. The jury returned a verdict for plaintiff 
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in the sum of $60,000, and defendant perfected an appeal 
to this court. 

Plaintiff, who was 59 years of age, was born and raised 
on a farm near Millard, Nebraska, and had owned and 
operated a farm near Elkhorn, Nebraska, for the past 
13 years. Plaintiff was married and had two children, 
a son 22 and a daughter 19 years of age. He had never 
had a traffic violation or ever been arrested for any 
cause. 

For many years plaintiff had been insured under four 
policies issued by the Northwestern Mutual Life Insur- 
ance Company for a total amount of $10,000. In De- 
cember 1965, he made application with an agent of that 
company for additional coverage. Thereafter North- 
western Mutual requested the defendant to furnish an 
information report concerning the character and personal 
habits of the plaintiff. 

On December 27, 1965, defendant issued a written re- 
port stating in part that plaintiff was a self-employed 
farmer farming some 200 acres of land, and had a favor- 
able business reputation. He was a steady, frequent 
drinker. His personal reputation suffered due to his 
drinking habits. He would drink to excess often and 
would then drive his car home; he has not been in any 
trouble due to drinking; but had been drinking to the 
extent noted for the time he has been known in the area. 

Upon receipt of this report, the Northwestern Mutual 
requested the defendant to recheck its information, and 
by letter dated January 11, 1966, the defendant replied 
in part that it had verified the original information sub- 
mitted concerning defendant’s drinking habits. The re- 
port stated it was usually on the weekends that plaintiff 
was known to overindulge, and at these times he be- 
comes obviously intoxicated. Defendant stated this in- 
formation had been duly confirmed by sources con- 
tacted within the community, and also from file informa- 
tion obtained for other purposes. The Northwestern 
Mutual did not issue the new insurance. 
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In the spring of 1966, plaintiff made application for 
insurance with the Surety Life Insurance Company. On 
May 16, 1966, the defendant furnished Surety Life a 
report, together with a letter from defendant’s manager 
concerning plaintiff’s character and reputation, stating 
that his personal reputation in the area was favorable 
but that he was a steady, frequent drinker and would 
drink to the point of obvious intoxication. In the past 
he had to be helped out of the bar and could not walk 
under his own power. The Surety Life company did not 
issue a policy. 

For several years plaintiff had carried his automobile 
insurance with the Farmers Insurance Group without 
incident. The family owned three automobiles which 
were operated by the plaintiff, his wife, and his two 
children. In August 1965, the Farmers Insurance Group 
transferred the insurance on an automobile driven by 
plaintiff’s son to one of its other companies at a higher 
premium, due to two accidents involving the son. On 
April 8, 1966, defendant furnished the Farmers Insurance 
Group with an automobile insurance report which stated 
in part, “* * * prior to 10-12 months ago, Mr. Bartels was 
known to drink to some excess. * * * he would become 
loud and obviously intoxicated * * *.” Subsequently, 
plaintiff received three notices of cancellation from the 
Farmers Insurance Group for the insurance coverage 
on the automobiles, effective at the expiration of the 
policies. Plaintiff thereafter attempted to obtain auto- 
mobile insurance coverage from the Hartford Insur- 
ance Company. On August 22, 1966, the defendant re- 
ported to the Hartford in part as follows, that prior to 
about 1 year ago subject was known to drink to excess. 
He was not regarded as a steady, regular drinker, but 
would drink to excess on occasions. Hartford did not 
issue the coverage. 

Plaintiff was finally able to obtain insurance coverage 
on two of his automobiles on October 27, 1966. The 
automobiles were without insurance coverage from the 
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time of the expiration of the Farmers Insurance Group 
policies until that date. 

Plaintiff testified that he had been intoxicated only 
once in his lifetime, and that was in 1940 when his brother 
left for the service. He did not drink hard liquor but 
confined his drinking to beer in limited amounts. Plain- 
tiff produced several witnesses as to his character and 
drinking habits, both personal friends and businessmen 
in the Elkhorn community. The substance of their tes- 
timony is that they had never known the plaintiff to be 
intoxicated; that he was a very moderate drinker, con- 
fining himself to beer; and that his record for sobriety 
was good. 

Plaintiff by interrogatories secured the names of those 
persons allegedly contacted by defendant’s representa- 
tives in making the various reports. Several of these 
were called as witnesses by the plaintiff. In each in- 
stance they denied making the statements contained in 
the reports. 

Defendant’s representative at Fremont, F. D. Nevius, 
who made the initial report branding the plaintiff as an 
excessive drinker, testified that because of the press 
of other business he interviewed only two persons for 
the purpose of making the initial report. One of these 
was in Hawaii at the time of the trial. The other was 
called as a witness by the plaintiff. The one who testi- 
fied positively denied she had ever made the statements 
contained in the report. Nevius could not remember 
specifically what either person told him. On cross-ex- 
amination Nevius admitted that the witness who was in 
Hawaii told him that she had never seen the plaintiff 
in an intoxicated condition. Nevius also admitted that 
he was the one who made the decision not to recommend 
plaintiff for insurance. In May of 1966, Nevius pre- 
pared a report to the Surety Life, again characterizing 
plaintiff as an excessive drinker, without making any 
additional investigation whatsoever except, as he testi- 
fied, talking again to the two previous informants. 
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The subsequent reports indicated that the owner of 
the Play Pen Bar was one of the informants. A recheck 
of the report was made by one of defendant’s supervisors, 
Ronald K. Erskins. Mr. Erskins on cross-examination 
admitted that the owner of the Play Pen Bar, who was 
not otherwise identified, had told him that he had never 
seen Mr. Bartels intoxicated. Erskins’ report also indi- 
cated that Mr. Bartels had not been in a bar in Elkhorn 
for 10 or 12 months. However, without making any 
further investigation, the report contains this statement: 
“We find that he may be going to other towns, either 
Elk City, Nebr. or possibly Bennington, Nebr. or even 
Waterloo, all are fairly close to his farm as is Elkhorn 
* * *” This same report also contained the informa- 
tion that other sources reported that plaintiff had not 
been drinking to any excess for the past 10 or 12 months, 
and that they felt that he has actually been spending 
pretty much of his time at home taking care of his 
farming activities. 

Defendant alleges 17 assignments of error. In view of 
the result we reach, it is only necessary to discuss those 
which can be grouped into two main categories: First, 
the reports were privileged and not subject to an action 
for defamation; and second, the trial court erred in 
giving certain instructions. 

This is a case of first impression in this jurisdiction. 
The weight of authority in other jurisdictions would 
indicate that reports of mercantile agencies, published 
in good faith and based upon probable cause, are sub- 
ject to a qualified or conditional privilege, and ordi- 
narily are not subject to an action for defamation. See 
Annotation ‘“Defamation—Credit Reports” 30 A. L. R. 
2d 776. We are of the opinion that reports made by a 
mercantile agency to an interested subscriber should 
be conditionally privileged. A publication loses its char- 
acter as privileged and is actionable if it is motivated 
by express or actual malice or if there is such a gross 
disregard of the rights of the person injured as is equiva- 
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lent to malice in fact. 33 Am. Jur., Libel and Slander, 
§ 113, p. 115. 

The defendant argues: “The reason for the privilege 
granted in connection with a retail credit report is ob- 
vious. It is the necessity of the service of merchantile 
agencies to the business world and the fact that without 
the qualified privilege, such agencies would be unable 
to function properly and business and industry would 
ultimately suffer the consequences because reports on 
their proposed customers would either not be obtainable 
or would be long delayed.” 

We recognize the need for the services of mercantile 
agencies, but we must not lose sight also of the need 
to protect an individual from the secret destruction of his 
good name and reputation. Users of reports of mercan- 
tile agencies usually have utmost confidence in the ac- 
curacy of such reports and act accordingly. Consequent- 
ly, the privilege granted to such agencies must be a 
qualified one. The privilege must be predicated upon 
the premise that the reporting agency will exercise all 
reasonable care to ascertain the facts. Such reports 
must be compiled with regard to the effect the report 
will have upon the rights of the subject of the report. 
To be privileged, a mercantile agency’s representatives 
must act impartially and in good faith, carefully evaluat- 
ing all information before disseminating any defama- 
tory statements to its subscribers. This requires them 
to make a thorough and complete investigation and to 
fully and accurately report information only from re- 
liable sources. An erroneous or careless report serves 
no purpose except to substantially damage the subject 
of the report, and when once the report is published, 
the damage has been done and very little can be done 
to correct it. 

We have set out sufficient of the evidence to indicate 
that a jury question was presented. The evidence is 
sufficient to permit the jury to find that the prepara- 
tion of the reports indicated a lack of reasonable care 
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and diligence to ascertain the truth, and that they were 
circulated in reckless disregard of the rights of the 
plaintiff. 

The trial court determined malice as a matter of law 
and held the publication of the reports to be libelous 
per se. By instruction No. 7 the jury was instructed 
that the reports were qualifiedly privileged, and that 
plaintiff could not recover unless he proved that they 
were published with actual malice on the part of the 
defendant. However, in instruction No. 14, the jury was 
told that the reports, being libelous per se, the plaintiff 
was entitled to receive nominal damages even in the 
absence of proof of actual or special damages. The 
court, in requiring at least nominal damages, undoubt- 
edly overlooked the fact that this case involved a quali- 
fied privilege. Unless malice was present, there could 
be no recovery. The instructions were conflicting. Con- 
flicting instructions are erroneous and prejudicial unless 
it appears that the jury was not misled. Zimmerman 
v. Continental Cas. Co., 181 Neb. 654, 150 N. W. 2d 268. 
The verdict herein, on the present record, is highly ex- 
cessive, and is subject to reversal on that ground. We 
can only conclude that the jury was misled by the 
instructions. 

Plaintiff in his pleadings alleged that the defendant 
falsely and maliciously stated that he was addicted to the 
excessive use of alcoholic beverages. In his proof he 
attempted to carry the burden of the falsity of the state- 
ments and under proper instructions the jury could have 
found he had done so. It is a general rule that the bur- 
den of proving the affirmative of an issue is on the party 
alleging it. The trial court in its burden of proof in- 
struction required the plaintiff only to prove malice and 
the damages proximately caused. Nowhere in the in- 
structions is the plaintiff required to prove the falsity 
of the reports which in instruction No. 2 the jury is in- 
formed he had made an issue. 

The defendant in its answer did not plead truth as a 
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defense. It alleged that any reports it may have fur- 
nished concerning the plaintiff to any insurance com- 
panies were furnished in good faith and at the request 
of said companies, which had a legitimate interest in the 
information contained in said reports and were privi- 
leged and not subject to an action for defamation. 

The trial court’s instructions Nos. 8 and 10 required 
the defendant to prove the truth of the statements made 
concerning plaintiff. By statute, truth in and of itself 
is made a complete defense unless the plaintiff proves 
the statements were made with actual malice. It is ob- 
vious that a defendant who relies upon the truth of the 
defamatory matter published by him has the burden of 
proving it. Here, however, the defendant was not re- 
lying for its defense on the truth of the statements made 
by it but on the fact that they were made in good faith 
under a qualified privilege. These instructions there- 
fore placed an undue burden on the defendant and were 
erroneous. An instruction which misstates the issues or 
defenses and has a tendency to confuse or mislead the 
jury is erroneous. Chard v. New York Life Ins. Co., 
145 Neb. 429, 16 N. W. 2d 858. 

For the reasons given, the judgment herein is re- 
versed and the cause remanded for a new trial. 

REVERSED AND REMANDED. 


LAWRENCE WILSON, A MINOR, BY HIS FATHER AND NEXT 
FRIEND, JAMES R. WILSON, APPELLANT, v. MarTIN GutT- 
SCHENRITTER ET AL., APPELLEES, CONSOLIDATED WITH JAMES 
R. WILSON ET AL., APPELLANTS, V. MARTIN GUTSCHENRITTER 


ET AL., APPELLEES. 
175 N. W. 2d 282 


Filed March 138, 1970. No. 37347. 


1. Arrest: Probable Cause. A law enforcement officer may arrest, 
without process, a person who he has reasonable cause to be- 
lieve is guilty of a felony and may detain him for a reasonable 
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time until a warrant can be procured. Such officer is justified 
in so doing even though he has no personal knowledge of the 
guilt of the accused if the officer in good faith acted upon 
information received from others upon whom he had reason to 
rely although it should be subsequently discovered that the one 
so arrested was not guilty. 

When the evidence is conflicting, the question 
whether the officer had reasonable ground for believing that 
the person arrested had committed a felony is for the jury 
under proper instructions. But when the facts are admitted or 
undisputed, probable cause is a question of law for the court. 


3. Probable Cause. Probable cause is a reasonable cause of sus- 
picion, supported by facts and circumstances of such a nature 
as to justify a cautious and prudent person in believing that 
the accused was guilty. 


4. False Imprisonment: Evidence. In an action for false imprison- 
ment against an officer for arresting without a warrant, the 
reasonableness of plaintiff’s detention is a question for the 
court where there is no conflict in the evidence as to the length 
of time and the circumstances under which the plaintiff was held. 


5. False Imprisonment: Arrest. Where one is properly arrested 
by lawful authority, even though without a warrant, an action 
for false imprisonment cannot be maintained. 

6. Public Officers and Employees: Assault and Battery. A police 
officer may use such force as is reasonably necessary to perform 
his official duties in the enforcement of the law. The exercise 
of force in excess of that which is reasonably necessary under 
the circumstances may give rise to a charge of assault and 
battery. 


Appeal from the district court for Dawson County: 
Hucu Stuart, Judge. Affirmed. 


Padley & Dudden, for appellants. 
Smith Brothers, for appellees. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
Smitu, McCown, and Newton, JJ. 


CarTER, J. 

This is an appeal from judgments entered in two ac- 
tions for false arrest and related issues growing out of 
the same transaction which were consolidated for pur- 
poses of trial. The trial court withdrew from the con- 
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sideration of the jury all issues except the issue of assault 
and battery in the case brought by James R. Wilson as 
father and next friend of Lawrence Wilson, a minor. On 
the latter issue, the jury returned a verdict for the de- 
fendants. The plaintiff or plaintiffs in each action have 
appealed to this court. 

On October 9, 1967, one Larry Wilson, shortly before 
3 p.m., robbed the Elm Creek State Bank at Elm Creek, 
Nebraska, at gun point. The robber was recognized by 
an employee of the bank who gave his name and de- 
scription immediately to law enforcement officers. The 
information given as to the identity of the robber was 
substantially as follows: Larry Wilson, 25 years of 
age, 5 feet 10 inches in height, 165 pounds in weight, 
dark complexion, dark eyes, black hair, wearing a black 
hat, tan jacket, black gloves, and believed to be living 
in Lexington or Cozad, Nebraska. This information 
was immediately relayed to the Nebraska State Patrol 
radio station at Holdrege which immediately alerted 
other stations, state patrolmen, and other law enforce- 
ment officers in the area. The bank robber was later 
apprehended at Arapahoe, Nebraska. 

The plaintiff, Lawrence Wilson, commonly known as 
Larry Wilson and whom we shall hereafter refer to as 
Larry, resided with his parents, James R. Wilson and 
Rose Wilson, in Lexington, Nebraska. At 3:22 p.m., the 
patrol station at Holdrege requested the Lexington police 
department to obtain information as to any vehicle regis- 
tration for Larry Wilson. The defendant, John Wiley, a 
member of the Lexington police force, called the county 
treasurer’s office and found that a Larry Wilson residing 
in Lexington was the registered owner of a 1965 red 
Pontiac hardtop coupé, bearing Nebraska license number 
18-A766, which information was immediately given to the 
patrol station at Holdrege. About 3:30 p.m., the Lex- 
ington police were requested to call the defendant Martin 
Gutschenritter back on duty as state patrolman which 
was immediately done. Gutschenritter called Sergeant 
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Morrissey at the Holdrege patrol station and informed 
him that he was proceeding to the home of Larry Wilson 
in Lexington and asked for confirmation as to whether 
Larry Wilson was the person who robbed the bank. The 
description of the robber was given to him and he was 
told that Larry Wilson was the man. On the way to the 
Larry Wilson home, he was joined by Wiley and the two 
proceeded to the Wilson residence in Gutschenritter’s 
patrol car. 

On arriving at the Wilson residence, the patrol car 
was parked partly in the driveway and partly in the 
street. Gutschenritter, followed by Wiley, went to the 
entrance to the home. The door was open but the. storm 
door was closed. Gutschenritter could see Larry through 
the glass portion of the door. Gutschenritter opened the 
door and asked him if he was Larry Wilson. Larry 
answered that he was. He asked Larry where he had 
been the last hour and Larry replied that he had just 
returned from Elm Creek. Gutschenritter thereupon 
drew his gun and, without a warrant, placed Larry under 
arrest for the robbery of the Elm Creek bank. Larry was 
handcuffed, was cooperative, made no resistance, and 
went with the officers to the patrol car. 

There are conflicts in the evidence as to what oc- 
curred during the arrest. Larry and his mother testified 
that both officers came into the house without invitation, 
drew guns which they pointed at Larry, handcuffed him, 
and dragged him out of the house, across the front yard, 
and into the patrol car. Gutschenritter testified that he 
opened the door, stood in the doorway, asked the ques- 
tions hereinbefore recited, had his gun out of its holster, 
and that Larry came out on the porch where he was ar- 
rested and handcuffed and taken to the patrol car. His 
testimony is that Larry was cooperative, made no resist- 
ance, and walked between the officers to the patrol car. 
He testified that Larry was in his stocking feet, that he 
got sandburrs in his feet, and that they helped him out 
of the sandburrs in crossing the yard. Wiley testified 
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that he did not enter the house and that he did not draw 
his gun although the flap on his holster was open. He 
generally corroborated the evidence of Gutschenritter. 
The evidence indicates that one of the officers, probably 
Gutschenritter, returned to the house. Rose Wilson 
testified that he came in and demanded of her where the 
money was hidden. There is evidence that one of the 
officers came back into the house to get Larry’s shoes, 
although there was confusion as to which one did so. 
The jurors evidently believed the evidence of the officers 
as it was their province to do. 

After the two officers and Larry entered the patrol 
car, Larry stated that he was 20 years of age and that 
he had gone to Elm Creek about 1 o’clock to collect a 
bill for his father and had returned shortly after 2 p.m. 
While in the car, Gutschenritter informed Sergeant Mor- 
rissey by radio that they had Larry in custody. Morris- 
sey informed them to stay where they were and that he 
would be there shortly. He also told them to turn down 
their radio. Morrissey arrived within a few minutes, 
informed the officers that they had the wrong man, re- 
moved the handcuffs, and released Larry. Morrissey 
remained and discussed the episode with Larry and his 
father. Larry admitted that the description of the bank 
robber recited by Morrissey fitted his description closely 
except as to the matter of age, he being 20 instead of 25. 
The evidence is not disputed that Larry was held by the 
cfficers for 15 minutes before Morrissey arrived to re- 
lease him. Morrissey testified that he received informa- 
tion from another patrolman at Overton on his way to 
Lexington that led him to the belief that Larry was 
probably the wrong man. 

The pertinent facts were not in dispute. The evidence 
shows that Larry and the bank robber had the same 
name. Larry lived in Lexington and the bank robber had 
formerly lived there but was living in Gothenburg at 
the time the robbery was committed. Both fitted the 
description given of the bank robber by the bank em- 


316 NEBRASKA REPORTS [Vou. 185 


Wilson v. Gutschenritter 


ployee who recognized him except for the 5-year age 
differential. Each had a red automobile. Larry had been 
in Elm Creek between 1 p.m. and 2 p.m., and the robbery 
had occurred at 2:55 p.m. With these undisputed facts 
existing, the existence of probable cause for making the 
arrest is for the court. The court determined that prob- 
able cause existed for the arrest and withdrew the issues 
of false arrest and false imprisonment as a matter of 
law. In this the court was correct. 

The applicable law is stated in Diers v. Mallon, 46 
Neb. 121, 64 N. W. 722, where in the syllabi, supported 
by authority in the body of the opinion, it is stated: “In 
the absence of any statutory power or authority a sheriff, 
constable, or other peace officer may arrest, without 
process, a person whom he has reasonble cause to be- 
lieve guilty of a felony, and detain him a reasonable time 
until a warrant can be procured. Such officer is justi- 
fied in arresting without a warrant for a felony, even 
though he has no personal knowledge of the guilt of the 
accused, if the officer in good faith acted upon informa- 
tion received from others upon whom he had reason to, 
and did, rely, although it should subsequently turn out 
that the one so arrested was not guilty. * * * When the 
testimony is conflicting, the question whether the offi- 
cer had reasonable ground for believing that the person 
arrested had committed a felony is for the Jury under 
proper instructions. But where the facts are conceded 
or undisputed, probable cause is a question of law for the 
court to determine. * * * Probable cause is a reason- 
able ground of suspicion, supported by facts and circum- 
stances of such a nature as to justify a cautious and pru- 
dent, person in believing that the accused was guilty. 
* * * In an action for false imprisonment against an 
officer for arresting without a warrant, the reasonable- 
ness of plaintiff’s detention is a question for the court, 
where there is no conflict.in the evidence as to the length 
of time and the circumstances under which the plaintiff 
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was held.” See, also, State v. O’Kelly, 175 Neb. 798, 124 
N. W. 2d 211. 

In State v. Harding, 184 Neb. 159, 165 N. W. 2d 723, 
we said: “Police officers must be given reasonable lati- 
tude in judging whether probable cause exists. Unless 
their actions are based on an unwarranted belief that 
probable cause exists and are therefore unreasonable, 
their arrests and searches conform to ‘constitutional 
guidelines. The right of an individual to be free from 
unwarranted intrusions on his person and property 
should be balanced against the need for effective law en- 
forcement which can only exist where an officer’s ac- 
tions are measured objectively against a standard of 
reasonableness.” 

“Where one is properly arrested by lawful authority, 
even though without a warrant, an action for false im- 
prisonment cannot be maintained.” 32 Am. Jur. 2d, 
False Imprisonment, § 76, p. 137. 

The trial court submitted the issue as to whether or 
not the defendants committed an assault and battery in 
making the arrest of the plaintiff, Larry Wilson. By in- 
struction No. 4, the court told the jury that it was for 
the jury to determine if Gutschenritter and Wiley, in 
taking Larry into custody, used more force and violence 
than was reasonably necessary to safely arrest and detain 
him in custody; in other words, were the defendants 
guilty of an assault and battery upon the person of Larry. 
There is evidence, although disputed, that one or both 
pointed their guns at Larry in making the arrest. The 
jury could find, as it evidently did, that an officer, acting 
prudently and reasonably in arresting a person thought 
to have robbed a bank at gun point, was justified, in the 
interest of his own safety, in having a gun ready for use 
in anticipating every possible eventuality. The use of 
handcuffs in such cases to protect the arresting officers 
and to prevent the escape of one arrested for a felony is 
a recognized procedure. The evidence that Larry was 
dragged to the patrol car appears rather flimsy in view 
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of Larry’s own evidence that the officers did not abuse 
him in any way. The evidence, although somewhat 
conflicting, sustains the finding of the jury that Larry 
did not sustain an assault and battery at the hands of 
these officers. The instructions correctly stated the law 
and the evidence is ample to support the finding for the 
defendants. 

The trial court correctly directed a verdict for the de- 
fendants in the case brought by James and Rose Wilson. 
The court also properly withdrew the issues as to false 
arrest and false imprisonment in the action brought by 
Larry Wilson by his father as next friend. The verdict 
of the jury for the defendants on the issue of assault and 
battery is sustained by the evidence. Other errors as- 
signed are found to be without merit and the judgments 
for the defendants are affirmed. 

AFFIRMED. 


RaNsoME J. BROWN ET AL., APPELLEES, v. NILE VALLEY 
BuiInpING AND Loan ASSOCIATION, A CORPORATION, ET AL., 
APPELLANTS. 

175 N. W. 2d 297 
Filed March 13, 1970. No. 37369. 


Evidence. A regular business record not mentioning a matter 
that would ordinarily appear on’it is admissible evidence of 
nonexistence of the matter. 


Appeal from the district court for Scotts Bluff County: 
Trp R. FEIDLER, Judge. Reversed and remanded. 


Van Steenberg, Winner & Wood and Herman & Her- 
man, for appellants. 


Wright, Simmons & Hancock, for appellees. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
Smitu, McCown, and Newron, JJ. 
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SMITH, J. 

Defendant savings and loan associations, which we treat 
as one, held withdrawable savings deposited by plain- 
tiff Ransome J. Brown on January 2, 1953. A jury, in 
effect, found the total deposit to be $15,000. On appeal, 
defendant assigns for error a jury instruction that busi- 
ness records cannot prove absence of an entry. Plain- 
tiffs, without cenceding error, argue that under correct 
instructions no reasonable jury could fail to find for them. 

Our summary of Ransome’s testimony begins with 
January 2, 1953, when he visited defendant’s office twice. 
In the morning he opened a joint tenancy account in 
plaintiffs’ names by depositing $8,500—a $2,000 certifi- 
cate of a Colorado association and $6,500 cash accumu- 
lated at home over many years. A passbook, exhibit 2, 
was delivered to him. In the afternoon he acquired a 
second passbook when he opened an individual account 
by depositing $6,500 in checks. During 1954, prior to 
October 8, he made three withdrawals which totaled 
$4,900. When he returned on October 8 to withdraw 
$1,000, defendant substituted a passbook, exhibit 1, for 
the passbook issued the afternoon of January 2, 1953. 
Defendant informed Ransome that the original pass- 
book omitted an entry of deposit of $2,000 on January 
7, 1953. The item represented proceeds of the Colorado 
certificate, Ransome’s deposits during the period total- 
ing $15,000. 

A former employee of defendant testified to issuance of 
the duplicate passbook October 8, 1954, on Ransome’s 
signed statement of loss of the original. The written 
statement could not be found, although copies of de- 
posit slips and the transmittal letter to the Colorado 
association were preserved. 

The duplicate passbook specifies Ransome’s name 
alone, account No. “36-B” on the cover, and account No. 
36 on the inside certificate. It lists two deposits and the 
three withdrawals prior to October 8, 1954; deposits of 
$6,500 on January 2, 1953, and $2,000 on January 7, 1953; 
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and withdrawals on January 21, August 11, and Sep- 
tember 2, all in 1954. In contrast, original passbook, 
exhibit 2, designates account No. 36 in joint tenancy of 
plaintiffs. It discloses a deposit of $8,500 on January 
2, 1953, an $8,500 balance, and no other entry. Entries 
then were made manually and not mechanically. The 
practice of making machine entries in defendant’s records 
and passbooks simultaneously was not yet in effect. 

Search of defendant’s records turned up the loose-leaf 
journal for January 2-10, 1953, and the loose-leaf ledger 
with only one account carrying Ransome’s name. The 
ledger sets out plaintiffs’ joint tenancy and account No. 
36 followed by a pencilled “B.” Journal and ledger en- 
tries of deposits and withdrawals to October 8, 1954, cor- 
respond with the duplicate passbook. 

Defendant, whose accounts on January 1, 1953, num- 
bered 86, ordinarily made a maximum of one deposit a 
banking day. Its deposit slip containing a printed “30” 
and the date January 2, a Friday, lists $6,500 in checks 
pertaining to Ransome, and $100 in currency. Another 
deposit slip containing a printed “33” and the date, Jan- 
uary 8, lists the Colorado association’s check for $2,000. 

Instruction No. 9 told the jury that certain exhibits 
were in evidence and for jury consideration only in 
respect to affirmative entries: “These exhibits were not 
admitted, and cannot be considered by you, as evidence 
that something which is not shown upon them did not 
occur.” 

Courts differ on admissibility of business records to 
prove absence of an entry. We adopt this rule: A regu- 
lar business record not mentioning a matter that would 
ordinarily appear on it is admissible evidence of non- 
existence of the matter. See, Proposed Rules of Evi- 
dence for United States District Courts and Magistrates, 
§ 8-03 (7) and Advisory Committee note, p. 174 (Prel. 
Dr., 1969); McCormick on Evidence, § 289, p. 609 (1954); 
V Wigmore on Evidence, § 1531, p. 392 (3d. Ed., page) 
Instruction No. 9 was erroneous. 
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Plaintiffs point out that defendant’s position seems 
irreconcilable with the single entry of $8,500 on Janu- 
ary 2, 1953, in original passbook exhibit 2. They ask 
why the three withdrawals prior to October 8, 1954, do 
not appear in that exhibit. The record gives no ready 
answer. On the other hand, the two passbooks in evi- 
dence set out deposits in January 1953, totaling $17,000, 
an undisputed inaccuracy. We conclude that plaintiff’s 
contention concerning harmless error in the jury in- 
struction is not well taken. 

The judgment is reversed and the cause remanded for 
a new trial. 

REVERSED AND REMANDED. 


Ray RIDENOUR AND FAYE RIDENOUR, APPELLEES, v. ADOLPH 
KUKER, APPELLANT, CONSOLIDATED WITH FaYE RIDENOUR, 
APPELLEE, V. KUKER INDUSTRIES, INC., A CORPORATION, 
APPELLANT, CONSOLIDATED WITH Ray RIDENOUR, APPELLEE, 
v. ADOLPH KUKER AND KUKER INDUSTRIES, INC., 
A CORPORATION, APPELLANTS. 
175 N. W. 2d 287 


Filed March 13, 1970. No. 37877. 


1. Evidence: Appeal and Error. In determining the sufficiency of 
the evidence to sustain a judgment, every controverted fact must 
be resolved in favor of the successful party, and he must have 
the benefit of every inference that can reasonably be drawn 
from the evidence. 

2. Corporations. The corporate fiction may be disregarded when 
its retention would produce injustices and inequitable conse- 
quences. 

8. Contracts: Frauds, Statute of. Generally, the statute of frauds 
does not apply to a contract which has been performed by one 
party. 

4. Contracts: Damages. Damages are recoverable for losses caused 

by breach of contract only to the extent that the evidence 

affords a sufficient basis of ascertaining their amount in mee. 
with reasonable certainty. 

Contracts: Damages: Master .and Servant. The measure of 


or 
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damages in a suit for breach of contract for personal services 
_ is the amount of the salary agreed upon for the period involved 
less the amount which the servant earned or, with reasonable 
diligence, might have earned from other employment during 
that period. 
: ———. Where the contract of employment is 
for an indefinite term, but is not a hiring at will, in the event 
of wrongful discharge the employee is entitled to a reasonable 
time in which to find other employment or go into business 
for himself. 


Appeal from the district court for Douglas County: 
DonaLp BropKey, Judge. Case No. 1 reversed and re- 
manded with directions to dismiss the action. Cases Nos. 
2 and 3 reversed and .remanded for new trials on the 
issue of damages. 


Frank B. Morrison, Sr., of Morrison & Morrison, and 
Eisenstatt, Morrison, Higgins, Miller, Kinnamon & Mor- 
rison, for appellants. 


Nelson, Harding, Marchetti, Leonard & Tate, for ap- 
pellees. 


Heard before Wire, C. J., CARTER, SPENCER, BOSLAUGH, 
SmutH, McCown, and Newton, JJ. 


BosLauGH, J. 

These cases arise out of oral contracts which the 
plaintiffs allege were made with the defendants in 1964. 
The cases were originally commenced as one action but 
were separately docketed after a demurrer for mis- 
joinder was sustained.. They were consolidated for trial 
in the district court and were briefed and argued to- 
gether in this court. Since the cases arise out of one 
transaction, the three appeals will be disposed of in this 
Opinion. - 

The record shows that Kuker Industries, Inc., is a 
corporation. engaged in the manufacture of agricultural 
sprayers. Faye E. Ridenour was employed by the cor- 
poration as a bookkeeper commencing January 2, 1964. 
Prior to April 6, 1964, the outstanding stock of the cor- 
poration ‘was owned’ ‘equally by Adolph Kuker and Paul 
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Kuker, his brother. Paul Kuker had charge of the fac- 
tory and its management and Adolph was be sales 
manager. 

On April 6, 1964, Adolph purchased Paul’ s stock for 
$38,000 and Paul withdrew from the business. At clos- 
ing time Adolph asked Faye if she or her husband, Ray 
Ridenour, would like to meet with Adolph and his wife 
at the plant that evening. Faye told Adolph that she and 
Ray would be there. 

The plaintiffs met with Adolph and his wife at the 

plant at about 8 p.m. Adolph showed them around the 
plant and then discussed the matter of the plaintiffs 
buying into the corporation and Ray taking charge of the 
plant. According to the plaintiffs, Adolph offered to 
sell the plaintiffs 25 percent of the stock in the corpora- 
tion for $19,000. The plaintiffs explained that they only 
had $3,500 they could invest. Adolph then offered to 
“cover” their note for the balance. There was also dis- 
cussion of job security and salaries. Adolph was to be 
president of the corporation and receive a salary of 
$1,000 per month. Ray was to be vice president in charge 
of purchasing and plant management at a salary of $800 
per month plus $50 car allowance. Faye was to be sec- 
retary-treasurer and her salary was to bé increased to 
$450 per month. It was also agreed that the plaintiffs 
would have their jobs as long as they had the stock in 
the corporation. 
- Adolph denies that he agreed to “cover” the nia: 
tiffs’ note for the balance due on the stock purchase. He 
testified that they were to secure the beware: by their 
own, means. 

Ray had been employed as parts manage and pur- 
chasing agent at the Omaha ‘branch of the Fruehauf 
Trailer Company for 10 years and was earning approxi- 
mately $1,000 per month.. He explained’ that he would 
need to give Fruehauf 2 weeks’ notice and could not 
start at Kuker Industries immediately. | 

On April 9, 1964, Ray went to the plant -at the re- 
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quest of Adolph and placed a steel order. At that time 
Adolph asked Ray to come to work immediately. Ray 
then told Fruehauf that he could not stay the full 2 
weeks and commenced work at Kuker Industries. 

On or about April 10, 1964, Norman Kuker, a nephew 
of Adolph, came to Omaha and was at the plant on the 
following day. There was a conversation in which Adolph 
told the plaintiffs that Norman might buy 25 percent of 
the stock of the corporation, and Norman complained 
about the $50 per month car allowance that Ray was 
receiving. Apparently Norman was placed on the pay- 
roll at that time at $800 per month plus $50 car allowance. 

On April 20, 1964, Adolph called a vice president of 
the North Side Bank and arranged for the plaintiffs to 
go to the bank to discuss a loan. The plaintiffs were 
not able to obtain the loan because of a lack of proper 
security. The plaintiffs then went to the First West 
Side Bank, where they maintained an account, and at- 
tempted to obtain a loan to purchase the stock from 
Adolph. In their presence an officer of the bank called 
Adolph and asked him if he would sign the plaintiffs’ 
note. Adolph refused to sign the note. 

The executive salaries at Kuker Industries were paid 
monthly on the last Friday of the month. On June 26, 
1964, Faye made out the checks for Adolph, Norman, 
Ray, and herself. Adolph refused to sign the checks 
for the plaintiffs and ordered Faye to reduce Ray’s check 
to $400 and her check to $300. Faye refused to change 
the checks. There was further conversation in regard 
to the checks on Saturday and the following Monday. 

On Tuesday, June 30, 1964, Adolph called Ray into 
his office shortly after 5 p.m. and handed him a letter 
stating that he was discharged because he had failed 
to attend a meeting at the plant on the preceding Wed- 
nesday evening. Ray testified that he had talked with 
Norman Kuker by telephone after 5:30 p.m. on June 24, 
1964, and that Norman had said that Adolph wanted to 
know if the plaintiffs could attend a meeting that eve- 
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ning. Ray said that they could not because they were 
having guests that evening. There is some conflict in the 
record as to whether Faye was discharged on June 30, 
1964, but the plaintiffs’ evidence is that both of them 
were discharged at that time. 

In 1964 the plaintiffs commenced an action to recover 
damages resulting from the breach of the contract. A 
second action was filed in 1968 which resulted in these 
cases. The parties have referred to the suit for damages 
growing out of the stock purchase as case No. 1; the 
suit for wrongful discharge of Faye as case No. 2; and 
the suit for wrongful discharge of Ray as case No. 3. 

The jury returned verdicts for the plaintiffs in all 
three cases and fixed the damages at $4,000 in case No. 1; 
$16,549.44 in case No. 2; and $35,919.75 in case no 3. The 
defendants’ motions for new trials were overruled and 
they have appealed. 

The evidence is in conflict, but the plaintiffs’ evidence 
was clear, satisfactory, unequivocal, and sufficient, 
if believed, to sustain a finding that oral contracts were 
made between the plaintiffs and defendants as the plain- 
tiffs contend. 

There can be no question about the authority of Adolph 
to bind Kuker Industries, Inc., since on April 6, 1964, 
after the purchase of Paul Kuker’s stock he was the 
sole stockholder and the only executive officer of the 
corporation. The three contracts resulted from one 
transaction in which Adolph participated in two capac- 
ities. In agreeing to sell a part of his stock to the plain- 
tiffs he acted in his own capacity. In making the em- 
ployment contracts he acted on behalf of the corporation. 

The defendants argue that the corporation cannot 
be held liable in cases Nos. 2 and 3 because the plaintiffs 
never owned any stock in the corporation. Under the 
circumstances in these cases, the corporation cannot 
urge the result of Adolph’s breach of contract in case 
No. 1 as a defense in the other cases. Adolph was the 
sole stockholder of the corporation at the time the con- 
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tracts were made and the corporate fiction may be dis- 
regarded when its retention would produce injustices and 
inequitable consequences. See Massachusetts Bonding 
& Ins. Co. v. Master Laboratories, Inc., 143 Neb. 617, 10 
N. W. 2d 501. 

The defendants urge that the contracts are not en- 
forcible because of the statute of frauds. Generally, the 
statute does not apply where the contract has been per- 
formed by one party. Platte County Independent Tele- 
phone Co. v. Leigh Independent Telephone Co., 80 Neb. 
41,113 N. W. 799. The contracts involved in these cases. 
all arose out of one transaction and were, in reality, but 
one contract so that the performance of each was re- 
ferable solely to the others. In this case, the contract 
was fully performed by the plaintiffs to the extent 
possible, and full performance on their part was pre- 
vented by the refusal of Adolph to “cover their note” 
for the purchase of the stock. 

There is another consideration, however, which pre- 
vents the judgments in these cases from being affirmed. 
Damages are recoverable for losses caused by breach of 
contract only to the extent that the evidence affords a 
sufficient basis of ascertaining their amount in money 
with reasonable certainty. Bitler v. Terri Lee, Inc., 163 
Neb. 833, 81 N. W. 2d 318. 

In case No. 1 the plaintiffs alleged that the stock 
for which they agreed to pay $19,000 had a value of 
$25,000. The verdict of the jury, in the amount of 
$4,000, had the effect of fixing its value at $23,000. 

The plaintiffs. introduced audit reports for the cal- 
endar years 1963 and 1964. These reports show that 
the corporation had a loss, before tax refunds, of $11,- 
878.76 in 1963 and $30,504.44 in 1964. The par value 
of the stock is $50 per share. The book value per share 
at the end of 1963 was $60.97, and at the end of 1964, 
$44.31. The plaintiffs agreed to pay $54.39 per share 
which was the price Adolph paid when he purchased 
his brother’s stock that same day. The evidence will not 
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sustain a finding that 25 percent of the stock of Kuker. 
Industries had a value of $23,000, or $65.71 per share, 
on April 6, 1964, as fixed by the jury. 

In case No. 2 the jury returned a verdict of $16,549.44. 
The measure of damages in a suit for breach of con- 
tract for personal services is the amount of the salary 
agreed upon for the period involved less the amount 
which the servant earned or, with reasonable diligence, 
might have earned from other employment during that 
egg Lee v. Ralston School Dist., 180 Neb. 784, /» 

N. W. 2d 919. 

The evidence shows that the plaintiffs received unem-. 
ployment compensation and reported to the Nebraska 
Employment Service until November 1964 when they pur- 
chased a motel in Ponca City, Oklahoma. They operated 
the motel until October 1967 and then returned to Omaha. 
Faye accepted employment in Omaha in January 1968 
at $475 per month. 

During 35 of the 42 months from July 1964 to Jan- 
uary 1968, the plaintiffs were in the motel business. The 
authorities are in conflict as to how self-employment 
should be treated with regard to mitigation of damages 
in an action for breach of an employment contract. We 
believe that the better rule is that the value of the em- 
ployee’s services while engaged in self-employment must 
be considered in determining the loss resulting from the 
breach of contract. See 56 C. J.S., Master and Servant, 
§ 59, p. 472. 

Here the contracts of employment were for an in- 
definite term, as long as the plaintiffs owned the stock. 
It was not a hiring at will because the plaintiffs had 
agreed. to purchase stock in the corporation which was a 
consideration additional to the services to be performed. 
Where the contract of employment is for an indefinite 
term, but is not a hiring at will, an employee is entitled 
to a reasonable time, to be determined from all of the 
facts and circumstances, in which to find other employ- 
ment or go into business for himself. See Ransome 
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Concrete Machinery Co. v. Moody, 282 F. 29. Under the 
circumstances in this case we conclude that an award of 
salary for more than 36 months in case No. 2 is not sus- 
tained by the evidence. 

In case No. 3 the jury returned a verdict for $35,919.75. 
The evidence shows that Ray, the plaintiff in case No. 
3, obtained no employment, other than the operation of 
the motel in Ponca City, Oklahoma, until March 1968. 

The verdict of the jury in case No. 3 is equivalent to 
Ray’s full salary for more than 44 months. Under the 
circumstances of this case, and for the reasons previ- 
ously stated, we conclude that this award is not sus- 
tained by the evidence. 

The judgment in case No. 1 is reversed and the cause 
remanded with directions to dismiss the action. The 
judgments in cases Nos. 2 and 3 are reversed and the 
causes remanded to the district court for a new trial in 
each case on the issue of damages. 

Case No. 1 REVERSED AND REMANDED WITH 
DIRECTIONS TO DISMISS THE ACTION. CASES 
Nos. 2 AND 3 REVERSED AND REMANDED 
FOR NEW TRIALS ON THE ISSUE OF DAMAGES. 


Rancu & Farm LINES, INC., A NONSTOCK CO-OP MARKETING 
ASSOCIATION, APPELLANT, V. ERWIN DRESSMAN, APPELLEE. 
175 N. W. 2d 299 


Filed March 13, 1970. No. 37536. 


Appeal from the district court for Hall County: Don- 
ALD H. WEaAvER, Judge. Appeal dismissed. 


Robert E. Paulick, for appellant. 
John A. Wolf and Cronin & Shamberg, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newtown, JJ. 
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McCown, J. 

We dismiss this appeal for lack of an appealable order. 
The district court sustained a special appearance by de- 
fendant, an individual resident of Kansas. Objections 
to personal jurisdiction were directed at the invalidity 
of issuance, service, and return of summons. 

An order sustaining an objection to personal jurisdic- 
tion is not final within the meaning of section 25-1902, 
R. R. S. 1943. See, Erdman v. National Indemnity Co., 
178 Neb. 312, 133 N. W. 2d 472; Busboom v. Gregory, 
179 Neb. 254, 137 N. W. 2d 825. This action has not 
terminated. Plaintiff has the procedural choices pointed 
out in Busboom v. Gregory, supra. 

Plaintiff’s appeal from the order sustaining defend- 
ant’s special appearance should be, and hereby is, dis- 
missed at plaintiff’s costs. 

APPEAL DISMISSED. 


STATE OF NEBRASKA, APPELLEE, V. WILLIAM WASHINGTON, 
APPELLANT. 
175 N. W. 2d 620 


Filed March 20, 1970. No. 37286. 


Criminal Law: Self Defense. A defendant may lawfully do in 
another’s defense what such other might lawfully do in his 
own defense, but no more. 


Appeal from the district court for Douglas County: 
RupoLPH TeEsar, Judge. Reversed and remanded. 


A. Q. Wolf and Lynn R. Carey, Jr., for appellant. 


Clarence A. H. Meyer, Attorney General, and Melvin 
K. Kammerlohr, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
Smitu, McCown, and NewrTon, JJ. 


Wuite, C. J. 
A manslaughter conviction is sought to be reversed 
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because of a failure to instruct the jury as to the right 
of the defendant to use force in the defense of another. 
We reverse the judgment and remand the cause for a 
new trial. 

In a State accepted version of the facts, the defend- 
ant’s testimony, supported by the chief prosecution wit- 
ness, is that in the early morning hours of September 
20, 1968, at Twenty-fourth and Lake Streets, Omaha, 
Nebraska, decedent was running rapidly pursuing a 
young woman, an acquaintance of defendant. Just be- 
fore this the decedent, in a camper truck, was observed 
pursuing the same woman in her automobile. The de- 
fendant stepped into the line of pursuit and hit the 
decedent one blow with his fist in the chest-stomach 
region. Combined with blows struck by others, de- 
cedent’s death resulted. 

No Nebraska precedent is available, but the prevail- 
ing rule, almost without contradiction, says that a de- 
fendant may lawfully do in another’s defense what such 
other might lawfully do in his own defense, but no 
more. See 40 C. J. S., Homicide, § 108 a, p. 968. See, 
also, Griffin v. State, 229 Ala. 482, 158 So. 316; People 
v. Will, 79 Cal. App. 101, 248 P. 1078; People v. Spranger, 
314 Ill. 602, 145 N. E. 706; State v. Borwick, 193 Iowa 
639, 187 N. W. 460; Hendrick v. State, 63 Okla. Cr. 100, 
73 P. 2d 184; Martinez v. State, 142 Tex. Cr. 313, 152 
S. W. 2d 369; People v. Roe, 189 Cal. 548, 209 P. 560; 
People v. Sullivan, 345 Ill. 87, 177 N. E. 733. 

Our standard instruction on self-defense is well estab- 
lished. See NJI 14.33, p. 315. See, also, Housh v. State, 
43 Neb. 163, 61 N. W. 571 (1895); State v. Kimbrough, 
173 Neb. 873, 115 N. W. 2d 422 (1962); State v. Arch- 
bold, 178 Neb. 433, 133 N. W. 2d 601 (1965). It is 
readily adaptable to fit a proper submission of the issue 
of defense in this case. 

The theory of the defense was clearly presented in 
the evidence. In fact it was the only one, and it was 
- specifically called to the attention of the trial court. A 
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jury could reasonably infer, if the defense testimony 
was believed, that the elements required by our law of 
self-defense were present. It was error not to give 
an instruction on this issue. 

Other contentions of the defendant have been ex- 
amined and are without merit. 

The judgment of the district court is reversed and 
the cause remanded for a new trial. 

REVERSED AND REMANDED. 


EpITH CROSSWHITE, APPELLEE, v. CiTy or LINCOLN, 


NEBRASKA, A MUNICIPAL CORPORATION, ET AL., APPELLANTS. 
175 N. W. 2d 908 


Filed March 20, 1970. No. 37346. 


1. Streets and Sidewalks: Negligence. In the absence of notice 
of knowledge to the contrary, a pedestrian making normal use 
of the public sidewalk, night or day, has a right to assume 
that it is in reasonably safe condition, and while he must use 
ordinary care for his personal safety and make reasonable 
use of his faculties to avoid injury to himself, he is not re- 
quired to keep his eyes fixed on the ground or to be on a 
constant lookout for danger. 

2. Public Utilities: Negligence. In operating a water system a 
city acts in its proprietary capacity and is liable for negligence 
to the same extent as a private corporation engaged in the 
same business. 


A supply or service line from a water main 
to the property of a consumer, including a stop box constructed 
and maintained in a public sidewalk, is a part of the water 
system of a city which it must construct and maintain in a 
reasonably safe condition for the protection of the public. 

4. Streets and Sidewalks: Negligence. An abutting landowner 
may be subject to liability for the dangerous condition of por- 
tions of the public sidewalk which have been altered or con- 
structed for the benefit of his property and which serve a use 
independent of and apart from the ordinary and customary 
use for which sidewalks are designed. 

Where persons are injured by a dangerous 

sidewalk condition created and maintained subject to the joint 

control of the city and an abutting landowner, and where the 
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condition is maintained for the benefit of a proprietary busi- 
ness operated by the city, and is also for the benefit of the 
property of the abutting landowner, the city and the abut- 
ting landowner are joint or concurrent tort-feasors and each 
is directly liable for his own wrong. 
Appeal from the district court for Lancaster County: 
HERBERT A. RoNIN, Judge. Affirmed. 


Norman Krivosha, Richard R. Wood, and Mattson, 
Ricketts & Gourlay, for appellants. 


Healey & Healey and Dennis D. Burchard, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitrH, McCown, and Newron, JJ. 


McCowy, J. 

This is an action for damages for personal injuries 
sustained by the plaintiff, Edith Crosswhite, when she 
tripped and fell on a city sidewalk. The defendants were 
the City of Lincoln, Nebraska, and the individual owners 
of the property adjoining the street and sidewalk. The 
jury verdict was for the plaintiff and against all the de- 
fendants, in the amount of $14,500. The defendants have 
appealed. 

At approximately 6 a.m. on the morning of December 
6, 1967, the plaintiff, Edith Crosswhite, was on her way 
to work. She was employed at the spot labor office of 
the State of Nebraska, which was then located at 317 
South 11th Street, in downtown Lincoln. It was dark 
at the time. There were two street lights in the block, 
but the lighting was poor. She parked her car at the 
curb on the west side of 11th Street, a short distance 
south of her place of employment. She got out of her 
car, stepped up on the curb, and started toward her 
office. She tripped and fell over an obstruction in the 
sidewalk. The obstruction was a pipe, a few inches in 
diameter, which protruded about 34% inches above the 
concrete surface of the sidewalk. It was variously 


VoL. 185] JANUARY TERM, 1970 333 


Crosswhite v. City of Lincoln 


referred to in the record as a stop box, water pipe, or 
service valve. 

The stop box was part of the water system and was 
located in the sidewalk 2 feet 8 inches from the curb. 
The stop box was installed in 1888 under a permit issued 
by the City of Lincoln to predecessor owners of the in- 
dividual defendants’ property. The present sidewalk 
was constructed about 1921. The stop box had pro- 
truded from the sidewalk at least since 1950, and, pre- 
sumably, since the sidewalk had been constructed. 

The purpose of a stop box is to shut off the flow of 
water from the city water main to the property of the 
water consumer. The pipe which protruded from the 
sidewalk was a means of access to the valve in the water 
lines, which were some 42 inches. below the ground at 
that point. A water meter and another shut-off valve 
were inside the building on the property of the indi- 
vidual defendants. 

The City of Lincoln, in its proprietary capacity, owns 
and operates the municipal water system. Ordinances 
require the installation of a stop box in every pipe 
attached to a city water main. The ordinances also 
provide where the stop box shall be placed and require 
that it have a tight fitting lid with the word “City” or 
“City Water” cast on it, and that it be of a make or 
pattern approved by the water department. Stop boxes 
may be and are used by both the property owner and 
the city. There was no evidence here that either the 
city or the individual defendants had ever used this 
particular stop box. 

Ordinances also provide that only the city may tap the 
water main and a property owner is required to obtain 
a permit from the city to connect to the water tap. The 
stop box and supply and service lines are installed by a 
plumber for the property owner and at the property 
owner’s expense. The water department must inspect 
and approve such installations and no plumbing work 
is to be covered or backfilled until examined by the 
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water department. Ordinances require water consumers 
to keep their own service pipes, supply pipes, stop cocks 
and boxes in good repair and protect them from frost at 
their own expense. Other ordinances of the city pro- 
vide that sidewalks shall be kept free of all obstructions, 
and make it unlawful to obstruct a sidewalk in any 
manner, 

All defendants contend that the plaintiff was guilty of 
contributory negligence as a matter of law. We can- 
not agree. In the absence of notice or knowledge to the 
contrary, a pedestrian making normal use of the public 
sidewalk, night or day, has a right to assume that it is in 
reasonably safe condition, and while he must use ordi- 
nary care for his personal safety and make reasonable use 
of his faculties to avoid injury to himself, he is not re- 
quired to keep his eyes fixed on the ground or to be on 
a constant lookout for danger. 19 McQuillan, Municipal 
Corporations (1967 Rev. Ed.), § 54.122, 54.122a, pp. 355 
to 361, and cases there cited. 

On the basis of the evidence here, it is apparent that 
different minds might reasonably draw different con- 
clusions from the evidence. Under such circumstances, 
the matter was properly submitted to the jury. See 
Hickman v. Parks Construction Co., 162 Neb. 461, 76 
N. W. 2d 403, 62 A. L. R. 2d 1040. 

A major issue is whether the city or the adjoining 
property owners, or both of them, had control over the 
stop box and a duty to maintain it and the sidewalk in 
a safe condition. As to the City of Lincoln, we believe 
the issue is settled by the case of Harms v. City of 
Beatrice, 142 Neb. 219, 5 N. W. 2d 287, 142 A. L. R. 239. 
Under quite similar factual circumstances, this court held 
that a water installation located within inches of a side- 
walk was a part of the water works system of the city 
which it must construct and maintain in a reasonably 
safe condition. This court held that in operating a water 
system a city acts in its proprietary capacity and is lia- 
ble for negligence to the same extent as a private cor- 
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poration engaged in the same business. That case also 
made it clear that the duty of the city existed irrespec- 
tive of any contract or agreement with the adjoining 
property owner as to the payment of the cost of instal- 
lation, and also that the duty could not be delegated. In - 
the case at bar, the city required and exercised the. 
right of supervision and inspection. It even embodied 
its former water department rules into ordinances. No 
prospective consumer is in any position to argue with the 
city. All the facts here make it clear that the city” 
should not be permitted to delegate the duty it owes to 
the public to maintain the water works system in a: 
safe condition. A supply or service line from a water 
main to the property of a consumer, including a stop box 
constructed and maintained in a public sidewalk, is a 
part of the water system of a city which it must con- 
struct and maintain in a reasonably safe condition for 
the protection of the public. 

With respect to the liability and duty of the adjoin- 
ing property owners, we believe the better rule is that: 
an abutting landowner may be subject to liability for 
the dangerous condition of portions of the public side- 
walk which have been altered or constructed for the 
benefit of his property and which serve a use inde 
pendent of and apart from the ordinary and customary 
use for which sidewalks are designed. See, Peters v. 
City & County of San Francisco, 41 Cal. 2d 419, 260 P. 
2d 55; Restatement 2d, Torts, § 350, p. 231. Such a duty 
runs with the land and a property owner cannot avoid 
liability on the grounds that the condition was created 
by or at the request of his predecessors in title. See, 
City of Omaha v. Philadelphia Mortgage & Trust Co., 
88 Neb. 519, 129 N. W. 996; Peters v. City & County 
of San Francisco, supra. 

We believe the jury was entitled to find from the evi- 
dence that the stop box here was subject to the control of 
either the city or the adjacent property owners or both. 
The stop box and water facilities were for the benefit 
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of the proprietary business of the city, and for the bene- 
fit of the property owned by the individual defendants. 
The use of the sidewalk for the purpose of installing and 
maintaining a water facility was a use independent and 
apart from the ordinary and customary use for which 
sidewalks are designed. Both the city and the abutting 
landowners owed a duty to the traveling public to main- 
tain the stop box in a reasonably safe condition. The 
duty of each is sufficiently independent that we find 
neither to be derivative from the other. 

We hold that where persons are injured by a danger- 
ous sidewalk condition created and maintained subject 
to the joint control of the city and an abutting land- 
owner, and where the condition is maintained for the 
benefit of a proprietary business operated by the city, 
and is also for the benefit of the property of the abutting 
landowner, the city and the abutting landowner are 
joint or concurrent tort-feasors and each is directly 
liable for his own wrong. See, Peters v. City & County 
of San Francisco, supra; Osborn v. City of Nashville, 
182 Tenn. 197, 185 S. W. 2d 510. 

The action of the district court was correct in all 
respects and the judgment is affirmed. 

AFFIRMED. 


NELSE ZACHRY, APPELLEE, Vv. NAOMI T. ZACHRY, APPELLANT. 
175 N. W. 2d 616 


Filed March 20, 1970. No, 37362. 


1. Divorce: Courts. The control of a divorce decree during the 
6-month period pending finality is within the sound judicial 
discretion of the trial court. 

2. Evidence: Affidavits. A properly certified transcript of the 
evidence and the record of the proceedings in the district court 
is conclusive and ordinarily may not be impeached by recitals 
in ex parte affidavits to show the falsity in such transcript. 

3. Divorce: Appeal and Error. On appeal to this court a refusal 
of a trial court to set aside a decree of divorce within the 6- 
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month period may not be set aside in the absence of an affirma- 
tive showing of an abuse of discretion. 


Appeal from the district court for Buffalo County: 
S. S. SIpnEr, Judge. Affirmed. 


Mingus & Mingus, for appellant. 
Kenneth S. Gotobed, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newton, JJ. 


White, C. J. 

Defendant, on her cross-petition, secured a decree of 
absolute divorce including a court-approved stipulation 
for a settlement of property rights between the parties, 
as a result of a trial and hearing before the district court 
for Buffalo County, Nebraska, on April 29, 1969. By a 
motion and affidavit attached thereto, appellant now 
seeks to set aside the property settlement agreement, 
asserting that she did not enter into it, or approve the 
stipulation for a property settlement between the par- 
ties; that she is not satisfied with the property settle- 
ment; and that the plaintiff had other and further prop- 
erty that was not disposed of by the decree and prop- 
erty settlement agreement. The district court, after 
granting a hearing on the motion to set aside the decree 
and to grant a new trial, refused to set it aside. We 
affirm the judgment of the district court. 

There is only one assignment of error in this case which 
relates solely to the property settlement agreement. The 
parties herein are mature people. Plaintiff is a conduc- 
tor on the Union Pacific Railroad and the defendant an 
experienced school teacher. Both had been previously 
married, and the plaintiff at the time of their marriage 
was the father of six children by a previous marriage, 
four of whom are still residing with him. The parties 
were married in 1959 and both were the owners of prop- 
erty acquired separately from the period of the mar- 
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riage relationship. There is no allegation or evidence 
of poor health or disability of either of the parties. The 
court, in its decree of April 29, 1969, awarded the de- 
fendant two lots in the City of Grand Island, Nebraska, | 
and several lots in the Village of Boelus, Nebraska, be- 
sides two cemetery lots owned by the plaintiff, together 
with a sum of $100 cash for credit on one tombstone. 
Defendant was awarded her personal property and ex- 
tensive household goods and effects, including a sewing | 
machine, vacuum sweeper, camera and projecting equip- 
ment, a corn stalk shredder, bedroom set, two deep 
freezers, bedding and linen, kitchen equipment, dishes, 
and silverware. She was also awarded the sum of $2,500: 
in alimony payable in installments of $100 per month, 
court costs, and attorney’s fee. The plaintiff was awarded: 
a parcel of real estate in the Village of St. Michael, Ne- 
braska, and two town lots in the City of Grand Island, 
Nebraska. All of these awards were subject to then ex- 
isting indebtedness. All other personal property of- 
the parties ‘such as automobiles, household goods, trailer - 
house, and other personal property or assets of every 
nature” were awarded to the plaintiff. In this approved: 
stipulation, recited by the decree of April 29, 1969, the: 
parties could not agree on the disposition of a large. 
mirror mounted on the wall of the residence in. St. 
Michael, or a small garden tractor. Trial was had on 
April 29, 1969, and by separate order on May 1, 1969, 
the court completed the disposition of the property by 
deciding that the mirror should go to the defendant and 
the garden tractor to the plaintiff. 

It is clear that the control of a divorce decree during 
the 6-month period pending finality (section 42-340, R. 
R. S. 1943), is within the sound judicial discretion of the 
trial court. Colick v. Colick, 148 Neb. 201, 26 N. W. 
2d 820; Pittman v. Pittman, 148 Neb. 864, 29 N. W. 2d 
790; Roberts v. Roberts, 157 Neb. 163, 59 N. W. 2d 175. 
If such decree is vacated or modified, under section 42- 
340, R. R. S. 1943, the exercise of a sound judicial dis- 
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cretion requires the showing of a good reason therefor 
and the absence of a unconscionable result. Roberts v. 
Roberts, supra; Collick v. Colick, supra; Pittman v.’ 
Pittman, supra. 

The defendant’s motion for a new trial and the affi-. 
davit in support thereof were filed on May 9, 1969, and’ 
apparently without a transcript of the evidence being 
available to the defendant’s newly employed attorney. ' 
It appeared that the defendant, after the orally an- 
nounced decision in open court on April 29, 1969, then 
discharged her then attorney within a week, and em- 
ployed her present counsel. In her motion and affi- 
davit she alleges various conclusions and dissatisfactions. 
Giving maximum effect to her allegations and affidavit 
she asserts that she did not know of the property set- 
tlement agreement; that she did not approve of a stip- 
ulation for property settlement; and that the court did 
not ask her if she approved the settlement agreement 
incorporated in the decree of April 29, 1969, filed May 
29, 1969. She also states, in effect, that the plaintiff had 
personal property and had sold or transferred some of it 
prior to the time of the decree and that she did not know" 
the disposition of the proceeds. 

The decree in this case, filed May 29, 1969, recites: 
“Defendant and her attorney, Lloyd W. Kelly present. 
Conference was had between the attorneys for the par- 
ties and the Court relative to a property settlement 
agreement or division of property stipulation’ After 
having conferred with the Court, the said attorneys 
counseled with their respective clients, the parties to 
this action, and said attorneys having been advised by 
their respective clients, the parties of this action, the 
following stipulation property settlement agreement or 
division of property was presented to the Court for its 
approval, to wit: * * *.” 

In the hearing on the motion for new trial on May 26, 
1969, the sole evidence introduced was the motion and 
affidavit of the defendant. The plaintiff did not testi- 
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fy nor is there anything in this record to controvert the 
evidence in the record, the recitals and findings in the 
decree as set out above. It therefore remains conclu- 
sive as to what transpired. Segebart v. Gregory, 160 
Neb. 64, 69 N. W. 2d 315; Woodard v. Baird, 43 Neb. 
310, 61 N. W. 612; Hansen v. Village of Ralston, 147 Neb. 
251, 22 N. W. 2d 719. Further, matters certified as part 
of a record cannot be controlled by statements in an ex 
parte affidavit. Evans v. Stettnisch, 149 U. S. 605, 13 
S. Ct. 931, 37 L. Ed. 866; Woodard v. Baird, supra; 
Security Nat. Bank of Grand Island v. Latimer, 51 Neb. 
498, 71 N. W. 38. The bill of exceptions contains the 
following colloquy between her then counsel, Mr. Kelly, 
and the court at the beginning of the trial as shown by 
the transcript of evidence: “THE COURT: Mr. Kelly, 
you want to—MR. KELLY: At this time, Your Honor, 
we would ask leave to amend our answer and cross- 
petition, the prayer thereof, which prayed for separate 
maintenance, to a request for divorce absolute. THE 
COURT: And I believe you asked for a change in name, 
too, did you not? MR. KELLY: Yes, and she be re- 
stored to her former name of McPhillips. THE COURT: 
I will show here then today is 4-29, Defendant given 
leave to amend cross-petition to ask for divorce and 
restoration of name of—what was the name? MR. 
KELLY: McPhillips. THE COURT: Permission granted. 
Matter came on for trial. Parties stipulate into record 
agreement as to property rights and settlement and also 
facts as to property not agreed upon. All right. I think 
we should—the Plaintiff offers no evidence on request 
for divorce. Evidence received on cross-petition. Mr. 
Kelly, I believe we are ready for your client to proceed.” 
(Emphasis supplied.) 

Defendant and her corroborating witness gave the only 
evidence at the trial. The record reveals that she is 
59 years of age and her husband 53 years of age and 
that they both had previously been married and both 
had families by their previous marriages. After con- 


Vou. 185] JANUARY TERM, 1970 341 
Zachry v. Zachry 


siderable examination concerning the background of the 
stipulation and the agreement for property settlement, 
the defendant testified as follows: “Q And during 
the course of this morning and up until now, have you 
variously discussed with me the purported stipulation 
and settlement of the personal and real property? A 
Yes, sir. Q And is that generally agreeable with you? 
A You mean— Q Those things? A Yes, the way I gave 
it to you last. Q You agreed to accept things and things 
that were to stay with him? A Um-hm.” 

It developed then, and itis not now disputed, that the 
only matters left for determination were the disposition 
of a mirror and a small garden tractor. After an ex- 
amination of the facts and circumstances surrounding 
these two items, the following undisputed testimony is 
in the record: “Q And at this time you are requesting 
the Court to grant you a divorce? A Yes, sir. Q And 
further to approve the stipulation that has been dis- 
cussed between the attorneys and the Court and your- 
self and your husband? A Yes, sir. Q With the excep- 
tion of those two items, the mirror and the small trac- 
tor? A Yes, sir.” And in open court, present with her 
counsel the court concluded the matter with the follow- 
ing statement: “THE COURT: So the Court will take 
under advisement those three matters as to property. 
The Court grants the decree of divorce as prayed and 
within the next three or four days, I will make my deci- 
sion on those three matters.” The decree that was drawn 
herein was drawn by the defendant’s counsel, Mr. Kelly, 
on express direction of the court, in the defendant’s pres- 
ence, in open court. And it further appeared that the 
court reporter had made notes of the stipulation and 
property settlement and that defendant’s counsel at that 
time in open court requested a copy so that he could 
use them in submitting the decree to the court (signed 
on May 29, 1969). There is no testimony in the record, 
either in the original proceeding of April 29, 1969, or in 
the hearing on motion for new trial that denies or con- 
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troverts the proposition that the decree that was drawn 
was in strict conformity with the court’s order and un- 
derstanding of the matter at the time of the trial. 

Summarizing, it appears: (1) Both parties were pres- 
ent and represented by counsel, that the property settle- 
ment agreement was fairly entered into and fully ex- 
plored by the parties, their counsel, and the court; (2) 
there is no evidence of overreaching, fraud, or other un- 
conscionable conduct which could lead the trial court or 
this court to a conclusion of abuse of discretion; and (3) 
that the parties to this stipulation and agreement 
are mature, educated, and intelligent adults, and 
fully aware of the nature and the extent of their 
property and the significance of the stipulation. 

It appears to us as it must have to the district court 
that the defendant herein was merely dissatisfied with 
her fairly entered into, court-approved property settle- 
ment and stipulation, and now desires, with new counsel, 
to use the agreement entered into as a starting point 
for an additional award. It is apparent that mere dis- 
satisfaction, and a desire to retry the issues after having 
had her day in court, are considerations which would 
not appeal to the sound discretion of the court. As we 
have seen, the matter of setting aside a divorce decree 
and property settlement agreement previously approved 
by the court, rests within the sound discretion of the 
_ trial court and will not be reversed on appeal in the ab- 
sence of a showing of an abuse of discretion. An ex- 
-amination of this record reveals a trial and hearing at 
which the defendant was present in open court, ade- 
quately represented by counsel, and a continuing dis- 
closure to her of all of the proceedings and negotiations 
for the property settlement. It also conclusively shows 
a careful and conscientious guarding of the rights of the 
defendant by the court, and no substantial evidence to 
support her allegations of fact and conclusions alleged 
in her motion for new trial and affidavit. It further re- 
veals that she was granted the relief she prayed for, and 
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an entire absence of any legal grounds to set aside the 
decree. 

There being no abuse of discretion in the refusal to 
set aside the previous decree of divorce and property 
settlement herein, the judgment of the district court 
is affirmed. All costs herein are taxed to the defendant. 

AFFIRMED. 


STATE FarM MuTUAL AUTOMOBILE INSURANCE COMPANY, 
A CORPORATION, APPELLANT, V. WILLIAM J. BUDD, APPELLEE. 
175 N. W. 2d 621 


Filed March 20, 1970. No. 37364. 


1. Evidence: Appeal and Error. If the evidence is entirely writ- 

ten and relates to matters as to which the trial court is in no 

better position to reach a correct solution than the appellate 
court, this court will be governed by its own conclusions as 
to the weight of the evidence. 

: The appellate court will consider the finding 
of a trial court based on an agreed statement of ultimate facts 
as if trying the case originally in order to determine whether 
the facts warranted the judgment. 

3. Estoppel: Statute of Limitations. The equitable doctrine of 
estoppel in pais may, in a proper case, be applied to prevent 
a fraudulent or inequitable resort to a statute of limitations 
and a defendant may, by his representations, promises, or 
conduct be so estopped where the other elements of estoppel 
are present. 

4. Estoppel. Equitable estoppel rests largely on the facts and 
circumstances of the particular case and will be applied where 
the wisdom and justice of the principle are founded upon equity, 
morality, and justice in accordance with good conscience, honesty, 
and reason. 


5. Equitable estoppels cannot in the nature of things 
be subjected to fixed and settled rules of universal application 
like legal esteppels, nor be hampered by the narrow confines 
of a technical formula. 

6. A person is held to a representation made or a posi- 


tion assumed, where otherwise inequitable consequences would 
result to another who, having the right to do so under all the 
circumstances of the case, has, in good faith, relied thereon. 
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7. Estoppel: Statute of Limitations. One cannot justly or equi- 
tably lull his adversary into a false sense of security, and there- 
by cause him to subject his claim to the bar of the statute of 
limitations, and then be permitted to plead the very delay 
caused by his conduct as a defense to the action when brought. 


Appeal from the district court for Cass County: 
Wa Ter H. SmituH, Judge. Reversed and remanded. 


Stephen G. Olson and Daniel J. Cole, Jr., of Fraser, 
Stryker, Marshall & Veach, for appellant. 


Stephen A. Davis of Cassem, Tierney, Adams & Hen- 
atsch, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
Smitu, McCown, and Newron, JJ. 


NEwrTon, J. 

The issue in this case is the right of defendant to in- 
voke the statute of limitations as a defense. Plaintiff 
maintains that defendant is estopped to use this defense. 
The trial court entered judgment for defendant. We 
reverse the judgment of the trial court. 

On December 26, 1961, plaintiff’s insured, Sam F. Gar- 
afalo, was involved in an automobile accident with de- 
fendant William J. Budd. Defendant was insured by 
the Aetna Casualty & Surety Company. Garafalo sus- 
tained personal injuries and damage to his automobile. 
The accident resulted from the negligence of defendant. 
Plaintiff paid its insured the fair and reasonable value 
of damage to his automobile and was subrogated to his 
claim against defendant in the sum of $1,650. 

Correspondence discloses that plaintiff notified Aetna 
of its subrogation claim and on March 31, 1962, was noti- 
fied by letter that the claim would be considered upon 
conclusion of the personal injury claim arising out of the 
accident. Similar responses were made by Aetna to 
plaintiff's inquiries on April 16, 1962, October 15, 1962, 
March 20, 1963, October 7, 1963, November 7, 1963, and 
February 25, 1964. On May 18, 1964, Aetna stated: “We 


Vou. 185] JANUARY TERM, 1970 345 
State Farm Mut. Auto. Ins. Co. v. Budd 


are still not in a position to honor your subrogation claim, 
as the bodily injury portion of the file is still open. When 
we are able to close the BI portion, we will then be in 
a position to honor your subrogation claim.” Again on 
July 7, 1964, Aetna stated it was not yet in a position to 
honor the subrogation claim. On September 29, 1964, 
Aetna reiterated it was not yet in a position to consider 
plaintiff’s claim as the bodily injury claim had not been 
settled. On January 13, 1965, Aetna stated: “Suggest 
you diary the matter to April 1, 1965 and at that time we 
might have the bodily injury claims closed and will be 
in a position to honor your subrogation claim.” On 
March 8, 1965, Aetna reiterated that the bodily injury 
claim was not closed and suggested plaintiff diary its 
file to June 1, 1965. On July 2, 1965, plaintiff was again 
informed the bodily injury claim remained open and 
would be advised when it was settled. The same infor- 
mation was forthcoming on July 19, 1965, and on October 
21, 1965, when Aetna suggested plaintiff diary its file 
90 days. On February 8, 1966, Aetna notified plaintiff 
that the statute of limitations having run, the claim was 
rejected by Aetna. Subsequently plaintiff notified Aetna 
it had requested the delay and had misled plaintiff. 
Aetna refused to reconsider and this action was brought. 

The facts are undisputed and were all submitted by 
stipulation. Aetna, as defendant’s representative, pleaded 
the statute of limitations and plaintiffs petition was 
dismissed. The evidence, consisting entirely of the cor- 
respondence and stipulation of the parties, presents a 
question of law and not of fact. If the evidence is en- 
tirely written and relates to matters as to which the trial 
court is in no better position to reach a correct solution 
than the appellate court, this court will be governed by 
its own conclusions as to the weight of the evidence. 
See, Faulkner v. Simms, on rehearing, 68 Neb. 299, 
94 N. W. 118; Colby v. Foxworthy, 80 Neb. 239, 114 N. 
W. 174. “The appellate court will consider the finding 
of a trial court based on an agreed statement of ultimate 
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facts as if trying the case originally in order to deter- 
mine whether the facts warranted the judgment.” 5A 
C. J. S., Appeal & Error, § 1661, p. 580. See, also, Gen- 
eral Asb. & Sup. Co. v. Aetna Cas. & Sur. Co., 101 Ind. 
App. 207, 198 N. E. 813; Davis v. Vermillion, 173 Kan. 
508, 249 P, 2d 625. 

By the great weight of authority, the equitable doc- 
trine of estoppel in pais may, in a proper case, be applied 
to prevent a fraudulent or inequitable resort to a stat- 
ute of limitations and a defendant may, by his repre- 
sentations, promises, or conduct be so estopped where 
the other elements of estoppel are present. See Anno- 
tation, 24 A. L. R. 2d 1417. “Equitable estoppel rests 
largely on the facts and circumstances of the particular 
case and will be applied where the wisdom and justice 
of the principle are founded upon equity, morality, and 
justice in accordance with good conscience, honesty, and 
reason. Under such circumstances, the doctrine sub- 
serves its true purpose as a practical, fair, and necessary 
rule of law.” Koop v. City of Omaha, 173 Neb. 633, 114 
N. W. 2d 380. 

“Equitable estoppels cannot in the nature of things 
be subjected to fixed and settled rules of universal appli- 
cation like legal estoppels, nor be hampered by the nar- 
row confines of a technical formula. 

“Equitable estoppel rests largely on the facts and cir- 
cumstances of the particular case. * * * 

“ck * * a person is held to a representation made or 
a position assumed, where otherwise inequitable con- 
sequences would result to another who, having the right 
to do so under all the circumstances of the case, has, in 
good faith, relied thereon.’” National Union Fire Ins. 
Co. v. Bruecks, 179 Neb. 642, 139 N. W. 2d 821. 

The case of Rupley v. Huntsman, 159 Cal. App. 2d 
307, 324 P. 2d 19, is somewhat analogous to the case be- 
fore us. Plaintiffs’ tractor was negligently damaged by 
defendants. Agents of defendants’ insurance company 
notified plaintiffs’ attorney it could not discuss their 
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claim until personal injury features of the case had been 
disposed of and later reiterated its position. After the 
personal injury features had been settled, plaintiffs 
threatened to bring suit but were assured that the in- 
surance company was ready to take up their claim when 
invoices desired preliminary to settlement were sup- 
plied. The invoices were given to the insurance com- 
pany’s representative who forwarded them to the com- 
pany and said he should have a reply by the time he 
returned from his vacation. In the meantime, the stat- 
ute of limitations ran against the claim and it was re- 
jected. The court held that: ‘When the act or promise 
of one causes another to do or forbear to do something 
which he otherwise would have done, the other is es- 
topped from taking advantage of the act or omission 
caused by his own act or promise. One cannot justly 
or equitably lull his adversary into a false sense of se- 
curity, and thereby cause him to subject his claim to 
the bar of the statute of limitations, and then be per- 
mitted to plead the very delay caused by his conduct 
as a defense to the action when brought.” See, also, 
Safeway Stores, Inc. v. Wilson, 190 Kan. 7, 372 P. 2d 
551; Industrial Indem. Co. v. Industrial Acc. Comm., 115 
Cal. App. 2d 684, 252 P. 2d 649; Kinsey v. Thompson, 44 
Ill. App. 2d 304, 194 N. E. 2d 565; LaBonte v. New York, 
New Haven & Hartford R.R. Co., 341 Mass. 127, 167 N. 
E. 2d 629. | , de 

In the present case, defendant’s insurer on three occa- 
sions assured plaintiff it would “honor” plaintiff’s claim 
and concedes it was liable for the full amount of the 
claim. Having convinced plaintiff that its claim would 
be honored or paid, it was not difficult to secure multiple 
extensions of time until the statute of limitations had 
run against the claim. In reliance on Aetna’s assurances, 
plaintiff forbore suit. Now defendant seeks to take ad- 
vantage of his insurer’s trickery and dishonesty to de- 
feat plaintiff’s just claim. To permit him to do.so would 
be contrary to equity, morality, justice, and good con- 
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science. We find that defendant should be held to the 
position previously assumed by his insurer and should 
be required to “honor” plaintiff’s claim. 

The judgment of the district court is reversed and 
this cause is remanded with directions to enter judgment 
for plaintiff for the conceded amount of its claim. 

REVERSED AND REMANDED. 


STATE OF NEBRASKA, APPELLEE, V. DALLAS DENBO, 
APPELLANT. 
175 N. W. 2d 618 


Filed March 20, 1970. No. 37473. 


Criminal Law: Sentences: Appeal and Error. Where the punish- 
ment of an offense created by statute is left to the discretion 
of the trial court within prescribed limits, a sentence imposed 
within those limits will not be disturbed on appeal unless there 
appears to be an abuse of judicial discretion. 


Appeal from the district court for Chase County: Hucu 
Stuart, Judge. Affirmed. 


Frederick E. Wanek, for appellant. 


Clarence A. H. Meyer, Attorney General, and Calvin 
E. Robinson, for appellee. 


Heard before Wuire, C. J., CARTER, SPENCER, BOSLAUGH, 
Smitu, McCown, and Newron, JJ. 


CaRTER, J. 

Defendant was charged with the crime of breaking 
and entering a store building with intent to steal prop- 
erty of value. He entered a plea of guilty thereto. The 
trial court granted probation. The defendant was sub- 
sequently charged with violating the terms of his pro- 
bation and found guilty. The defendant was sentenced 
to serve from 2 to 4 years in the Nebraska Penal and 
Correctional Complex. Defendant has appealed. 

There is no bill of exceptions. The facts found in the 
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transcript indicate the following: The original informa- 
tion charged that defendant on November 7, 1968, feloni- 
ously broke and entered a store building with intent to 
steal property contained therein. On March 10, 1969, 
defendant, accompanied by court-appointed counsel, ap- 
peared in district court and entered a plea of guilty to 
the first count of the information. The trial court 
granted probation for a period of 2 years on terms and 
conditions which the defendant accepted. On August 
19, 1969, an information was filed charging the defend- 
ant with violating the terms of his probation. He was 
charged with using intoxicating liquor and operating a 
motor vehicle when his driver’s license was suspended. 
After a hearing with defendant and his counsel present, 
defendant was found guilty of violating the terms of 
his probation and sentenced as aforesaid. 

The only error assigned is the excessiveness of the 
sentence. The defendant was 19 years of age and mar- 
ried. He pleaded guilty to robbing a hardware store 
and causing a loss to the owner in the amount of $344.85 
as determined by the trial court in fixing the amount 
of restitution in the probationary order. The violation 
of the terms of probation in the manner shown is not 
denied on this appeal. 

The trial court in granting probation undoubtedly 
considered the age of the defendant, the fact of his mar- 
riage, and his previous conduct. The defendant, how- 
ever, chose to disregard the terms of his probation and 
continued in unlawful pursuits. He has imposed upon 
the leniency of the court and flaunted his opportunity 
to become a law-abiding citizen. He has, of course, for- 
feited any claim to further leniency. 

Defendant contends that the indeterminate sentence 
of 2 to 4 years is legally a sentence for 4 years. This is, 
of course, true. Draper v. Sigler, 177 Neb. 726, 131 
N. W. 2d 131; Studley v. Studley, 129 Neb. 784, 263 N. 
W. 139. An indeterminate sentence of 2 to 4 years is, 
however, more advantageous to the defendant than a 
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determinate sentence of 4 years. It is more advantageous 
only if defendant by his good conduct makes it so. In the 
instant case, the trial court granted probation in the 
belief that defendant would correct his errant ways 
and eliminate the necessity for punishment by confine- 
ment.. The defendant having failed to respond to the 
court’s attempt at rehabilitation, the court by impos- 
ing an indeterminate sentence has placed on the de- 
fendant the burden of release at the minimum term by 
showing the want of need for further confinement. 

The sentence of 2 to 4 years is well within the maxi- 
mum penalty provided by statute. The trial court heard 
the case and saw the defendant, and was in a better 
position than this court to evaluate the situation. In 
State v. Agostine, 184 Neb. 158, 165 N. W. 2d 353, the 
defendant, 19 years of age and never previously con- 
victed of a felony, entered a plea of guilty to a charge of 
breaking and entering, and was sentenced to a term of 
2 to 10 years in the Nebraska Penal and Correctional 
Complex. In affirming the sentence this court said: 
“The sentence imposed is not a particularly severe one 
and appears to have been well within the discretion 
vested in the district court. We have held on numerous 
occasions that: ‘Where the punishment of an offense 
created by statute is left to the discretion of the trial 
court within prescribed limits, a sentence imposed with- 
in those limits will not be disturbed on appeal unless 
there appears to be an abuse of discretion.’” Other 
cases to the same effect are: State v. Lenz, 183 Neb. 
496, 161 N. W. 2d 710; State v. Stroh, 181 Neb. 24, 146 
N. W. 2d 756; State v. Burnside, 181 Neb. 20, 146 N. W. 2d 
754. 

The record does not indicate an abuse of discretion on 
the part of the trial court. The judgment of the trial 


court is therefore affirmed. 
AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. RICHARD F. ARGUELLO, 
APPELLANT. 
175 N. W. 2d 614 
Filed March 20, 1970. No. 37478. 


Criminal Law: Sentences: Appeal and Error. Where a sentence 
has been imposed by the district court within statutory limits 
it will not be disturbed in the absence of an abuse of judicial 
discretion. 


Appeal from the district court for Lancaster County: 
BARTLETT EF. Boyues, Judge. Affirmed. 


Nelson, Harding, Marchetti, Leonard & Tate and Rich- 
ard H. Williams, for appellant. 


Clarence A. H. Meyer, Attorney General, and Ralph 
H. Gillan, for appellee. 


Heard before WuiTe, C. J., CARTER, SPENCER, BOSLAUGH, 
Smitu, McCown, and Newton, JJ. 


CARTER, J. 

The defendant was charged with the crime of murder 
in two counts; in the first count with feloniously, pur- 
posely, intentionally, and maliciously, but without de- 
liberation and premeditation, killing Joyce Frieda 
Arguello and, in the second count, with feloniously, pur- 
posely, intentionally, and maliciously, but without de- 
liberation and premeditation, killing Shawn Marie 
Arguello. Defendant entered a plea of guilty to each 
count and was sentenced by the court to life imprison- 
ment in the Nebraska Penal and Correctional Complex 
on each count, the sentences to run concurrently. The 
defendant has appealed. 

The only assignment of error is that the sentences 
are excessive. The defendant having entered a plea of 
guilty, there is no evidence pertaining to the circum- 
stances leading to and surrounding the commission of 
the crime. Before sentence was pronounced, the defend- 
ant’ was-examined by one psychologist and two psychia- 
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trists and his mental condition ascertained. The medical 
reports were in the hands of the court and defendant’s 
court-appointed attorney. Before the pleas of guilty to 
second degree murder were accepted, the court meticu- 
lously inquired into the voluntariness of the plea and if 
the effect of such a plea was understood by the de- 
fendant. Defendant entered the plea after conference 
with his attorney. Defendant answered all questions 
and stated that he understood his rights and the effect 
of a guilty plea. He also stated that his court-appointed 
attorney had gone over these matters with him at length 
and that he was completely satisfied with the services 
rendered by his attorney. 

The record indicates that the victims of the murder 
were the wife and daughter of the defendant. No miti- 
gating circumstances surrounding the crime were ad- 
vanced by the defendant or his counsel. We find nothing 
in the record to support a finding that the sentence im- 
posed was the result of an abuse of discretion on the 
part of the trial court. Under such circumstances this 
court will not interfere with the sentence imposed. The 
applicable rule is: Where a sentence has been im- 
posed by the district court within statutory limits it will 
not be disturbed in the absence of an abuse of judicial 
discretion. State v. Whitaker, ante p. 57, 173 N. W. 2d 
397. 

We find no error in the record and the judgment of 
the district court is affirmed. 

AFFIRMED. 


Wuite, C. J., not participating. 


CLARENCE J. DEBACKER, APPELLANT V, MAURICE SIGLER, 
APPELLEE. 
175 N. W. 2d 912 


Filed March 20, 1970. No. 37531. 
Infants: Trial. A defendant is not entitled to a jury trial upon 
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a complaint filed in the juvenile court alleging that the defend- 
ant is a delinquent child. 


Appeal from the district court for Lancaster County: 
Wiiiiam C. Hastines, Judge. Affirmed. 


Kerrigan, Line & Martin, for appellant. 


Clarence A. H. Meyer, Attorney General, and Melvin 
K. Kammerlohr, for appellee. 


Heard before WuirTE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newron, JJ. 


BosLaucu, J. 

This is a second proceeding for a writ of habeas corpus 
by Clarence J. DeBacker. The petitioner alleges that 
he is in the custody of the Warden of the Nebraska Penal 
and Correctional Complex by reason of a transfer from 
the Boys’ Training School under section 83-455, R. R. S. 
1943. The validity of section 83-455, R. R. S. 1943, is not 
an issue in this proceeding. 

The petitioner alleges that he is unlawfully deprived 
of his liberty because the Juvenile Court Act of Ne 
braska, under which he was committed, is unconstitu- 
tional. Specifically, the petitioner complains that sec- 
tion 43-206.03, R. R. S. 1943, does not provide for a trial 
by jury and that section 43-205.04, R. R. S. 1943, permits 
the county attorney to decide whether juveniles shall be 
charged in the juvenile court or in the criminal court. 

The issues here are essentially the same as those pre- 
sented in DeBacker v. Brainard, 183 Neb. 461, 161 N. W. 
2d 508. In that case, four members of this court, in- 
cluding the writer, were of the opinion that the Juvenile 
Court Act violated the Constitution of the United States 
because of the decisions of the United States Supreme 
Court in In re Gault, 387 U. S. 1, 87 S. Ct. 1428, 18 L. 
Ed. 2d 527, and Duncan v. Louisiana, 391 U. S. 145, 88 
S. Ct. 1444, 20 L. Ed. 2d 491. However, the judgment 
of the district court dismissing the proceeding was af- 
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firmed because of the five-judge concurrence requirement 
of Article V, section 2, Constitution of Nebraska. 

The petitioner then appealed to the United States 
Supreme Court where, after argument, the appeal was 
dismissed. DeBacker v. Brainard, 396 U. S. 28, 90 
S. Ct. 163, 24 L. Ed. 2d 148. In DeStafano v. Woods, 
392 U. S. 631, 88 S. Ct. 2093, 20 L. Ed. 2d 1308, that 
court had decided that Duncan v. Louisiana would not 
apply to trials prior to May 20, 1968. The court con- 
cluded that petitioner’s case was “not an appropriate 
one” in which to decide whether the Nebraska statute 
was valid. 

It has been the rule in this state that a defendant is 
not entitled to a jury trial upon a complaint filed in the 
juvenile court alleging that the defendant is a delin- 
quent child. State ex rel. Weiner v. Hans, 174 Neb. 
612, 119 N. W. 2d 72. It now appears that this is still 
the rule, at least as to proceedings in which the trial 
commenced prior to May 20, 1968. 

The petitioner presents a new contention based upon 
the equal protection clause of the Fourteenth Amend- 
ment to the Constitution of the United States. In sub- 
stance, the argument is that the classification of juve- 
niles separately from adults for correctional purposes is 
unreasonable; that there is no reasonable basis for such 
a classification; and that the act is, therefore, invalid. 

The respondent points out the many places in the law 
where minors have always been classified separately 
from adults. The existence of the juvenile court sys- 
tem itself is a recognition of the validity of the sepa- 
rate classification of juveniles for correctional purposes. 
We think that the right of a juvenile to a jury trial in 
juvenile court, if one exists, does not have its origin 
in the equal protection clause of the Fourteenth Amend- 
ment to the Constitution of the United States. 

The petitioner’s contention that section 43-205.04, R. R. 
S. 1943, is invalid because it permits the county attor- 
ney to decide whether juveniles shall be charged in the 
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juvenile court or in the criminal court is. not well 
founded. As pointed out by the United States Supreme 
Court in DeBacker v. Brainard, supra, the discretion 
vested in the county attorney is not conferred by the 
Juvenile Court Act. 

In his brief the petitioner suggests that there should 
be a procedure available to a juvenile so that he could 
obtain a judicial determination as to whether he should 
be charged in the juvenile court or the criminal court. 
Although we find no constitutional objection to the pro- 
cedure in this state, the question is not presented in 
this case. The petitioner was charged in juvenile court 
and his only objection to proceeding in that court was in 
regard to his demand for a jury trial. 

It is unnecessary to consider the petitioner’s assign- 
‘ment of error relating to Article V, section 2, of the 
Constitution of Nebraska. 

The judgment of the district court is affirmed. 

AFFIRMED. 

SmitH, J., concurs in the result because DeBacker 
complains of proceedings that antedate May 20, 1968, 
the probable cutoff. 

SPENCER, J., dissenting. 

I expressly reaffirm my position which is set out in 
the dissents in DeBacker v. Brainard, 183 Neb. 461, 161 
N. W. 2d 508. It is possible, however, that the issues 
there raised may be moot because the proceedings at- 
tacked occurred before May 20, 1968. 

Petitioner has raised three new issues. Two of them 
are mentioned in the present opinion. The third issue, 
which is not discussed therein, raises the invalidity of 
a part of Article V, section 2, Constitution of Nebraska, 
which provides: “No legislative act shall be held un- 
constitutional except by the concurrence of five judges.” 
Petitioner alleges that this sentence is itself unconstitu- 
tional, in that it hampers the assertion of a federal right 
and unreasonably discriminates against litigants assert- 
ing the constitutional invalidity of legislation. If this’ 
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is true, as I believe it is, the previous opinion of the 
majority should be controlling herein. 

The Enabling Act of Congress, permitting the people 
of Nebraska to adopt a Constitution and form a state 
government, required a republican form of government 
not repugnant to the Constitution of the United States 
and the principles of the Declaration of Independence. 
As the Supreme Court of Colorado said in People v. 
Western Union Telegraph Co., 70 Colo. 90, 198 P. 146, 
15 A. L. R. 326: “The original Constitution of Colorado 
was a solemn compact between the State and the Federal 
government, a compact which stipulated that it should 
never be altered save in the manner therein provided, 
and that all amendments and all revisions thereof would 
conform to the supreme law. The whole people of the 
state have no power to alter it save according to their 
contract. They cannot do so, even by unanimous con- 
sent, if such alteration violates the Constitution of the 
United States. Should they make the attempt their 
courts are bound by the mandate of the Federal Consti- 
tution, and by the oath they have taken in conformity 
therewith and with their own Constitution, to declare 
such attempt futile, to disregard such violation of the 
supreme compact, and decline to enforce it. There is no 
sovereignty in a state to set at naught the Constitution 
of the Union, and no power in its people to command 
their courts to do so. That issue was finally settled 
at Appomattox.” 

It is to be noted that the provision in question limits 
not only the authority of this court to declare an act un- 
constitutional if it is in violation of the state Constitu- 
tion, but also prohibits such declaration without five 
votes if it is unconstitutional under the federal Constitu- 
tion. Any dilution of the judicial power destroys the 
equality among the three coordinate branches of govern- 
ment: Executive, legislative, and judicial, and shatters 
the fundamental principle of a republican form of 
government. 
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It goes without saying that if it is possible to require 
more than a majority vote, it is also possible to require 
a unanimous vote. There are certain acts which even 
the state Constitution cannot abrogate. One of these is 
the exercise of the sovereign and inherent power of the 
judicial branch of government within the framework re- 
quired by a republican form of government. 

In other jurisdictions, a simple majority may hold a 
legislative act unconstitutional. Because Nebraska re- 
quires five of seven judges to so hold, a citizen of Ne- 
braska therefore is not entitled to all of the privileges 
of citizens in the several states. By this provision, a 
minority of the citizens of Nebraska, as represented by 
three judges upon this court, are permitted to thwart 
the will of the majority. 

McCown, J., dissenting. 

My opinion as set out in DeBacker v. Brainard, 183 
Neb. 461, 161 N. W. 2d 508, is expressly reaffirmed. 

The Constitution of Nebraska contains provisions deal- 
ing with criminal prosecutions similar to those of the 
federal Constitution. See Article I, section 11, Constitu- 
tion of Nebraska. The state Constitution also contains 
a separate specific requirement that: “The right of trial 
by jury shall remain inviolate, but the Legislature may 
authorize trial by a jury of a less number than twelve 
in courts inferior to the District Court, and may by 
general law authorize a verdict in civil cases in any 
court by not less than five-sixths of the jury.” Article 
I, section 6, Constitution of Nebraska. 

If an adjudication of juvenile delinquency is still re- 
garded as civil rather than criminal, these provisions 
may well bolster an equal protection argument, as well 
as the due process argument. 

The position of the majority here is that since juve- 
niles may properly be classified separately from adults 
for certain purposes, they may also be classified sepa- 
rately from adults in granting or withholding specifically 
guaranteed constitutional rights. That position simply 
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means that a juvenile is not a “person” or a “citizen” 
protected by either the state or the federal Constitution. 
That position I cannot accept. 


RICHARD F. CAST, APPELLEE, v. NATIONAL BANK oF Com- 
MERCE TRUST AND SAVINGS ASSOCIATION OF LINCOLN, 
NEBRASKA, EXECUTOR, TRUSTEE, AND RESIDUARY LEGATEE 
AND DEVISEE OF THE LAST Wit AND TESTAMENT AND 
ESTATE OF WILLIAM J. WEBERMEIER, DECEASED, APPELLANT. 


176 N. W. 2d 29 
_Filed March 27, 1970. No. 37212. 


Wills. A testator has a right to dispose of his property in any 
manner he sees fit and to attach any conditions to its pos- 
session and enjoyment, provided no positive rule of law or pub- 
lic policy is infringed, and it is the duty of the courts to enforce 
the will of the testator under this limitation in accordance 
with his intention, as expressed by the words used. 

. The condition that a devise or bequest be dependent upon 
a change of name is reasonable and enforceable and one that 
a testator can reasonably impose. 

The validity of a requirement ea a beneficiary must 
reside on certain premises is well established. 

Tenancy in Common. A tenant in common has an interest in 
the possession of every part of the common property and has 
the right to occupy the whole of the property and every part 
thereof, but he is not entitled to exclusive possession of the 
whole or of any particular part, as against the other cotenants, 
except by agreement with them. 

Wills. The provisions and conditions of a will are to be con- 
strued by the courts with a view of carrying out the intention 
of the testator. The basic object of will construction ‘is to 
ascertain the intent and purpose of the testator as shown by 
the will, and then to give that intention effect if not contrary 
to law. 


The intention which. must be given effect is the inten- 
tion which the testator expressed by the language employed in 
his. will. 

The intention of the testator is not to be ascertained 
by subtle rules of construction or obscure legal principles and 
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10. 


11. 


12. 


13, 


technicalities, but by the ordinary meaning of the language 
employed by the testator in his will. 

Wills: Estates. A devise which conveys property in fee simple 
to which conditions are attached for the violation of which 
forfeiture may be declared by contingent devisees, creates an 
estate in fee simple subject to conditions subsequent. 
Conditions precedent are those which must 
take place before an estate can vest or be enlarged; and if land 
is conveyed or devised on a condition precedent the title will 
not pass until the condition is performed. Conditions subsequent. 
are those which in terms operate on the estate conveyed or 
devised and render it liable to be defeated for breach of condi- 
tion. 


If an estate is defeated by a contingent event 
before its natural expiration, it goes to the devisee in the nature 
of a remainder, technically constituting a conditional limitation. 
The devise over to a residuary devisee is an 
executory interest, or an estate created in a third person upon 
the defeasance of the prior estate in the same property. It 
lies within the general class of future estates which may be 
created in some person other than the transferor. 

Property: Forfeitures. We interpret section 76-299, R. R. 8S. 
1943, to mean that after the possibilities of reverter or right of 
entry or reentry for breach of condition subsequent are created, 
they cannot be thereafter conveyed or devised and must termi- 
nate within 30 years. 

Where there has been an honest effort to com- 
ply, conditions subsequent should be liberally construed to avoid 
forfeiture. 


Appeal from the district court for Seward County: 


JOHN D. ZEILINGER, Judge. Reversed and remanded. 


Samuel Van Pelt, for appellant. 


Robert T. Cattle, Jr., for appellee. 


Heard before WuiTE, C. J., CARTER, SPENCER, BOSLAUGH, 


SmitH, McCown, and Newron, JJ. 


SPENCER, J. 
This is an action brought by Richard F. Cast against 


the executor and residuary trustee to construe the last 
will and testament of William J. Webermeier. The case 
was heard on the pleadings and a stipulation of facts. 
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The trial court found for the plaintiff and the defend- 
ant perfected an appeal to this court. 

The pertinent provisions of the will, which was ex- 
ecuted August 4, 1966, are as follows: “JI. I give, devise 
and bequeath to Richard Cast, if he survives me, The 
Northwest Quarter (NW14), and the Northwest Quarter 
of the Northeast Quarter (NW'4, NE‘), of Section 
Fourteen (14), Township Eleven (11), North, Range 
Two (2) East, Seward County, Nebraska, together with 
all tangible personal property located thereon. If the 
said Richard Cast does not survive me, then I give, de- 
vise and bequeath the property described in this para- 
graph to such issue of Richard Cast as survive me. 

“III. I give, devise and bequeath to Richard Cast, 
should he survive me, all right, title and interest which 
I shall die seized in and to the South Half (S14) of Sec- 
tion One (1), Township Nine (9) North, Range Two 
(2) East, Seward County, Nebraska, together with all 
tangible personal property located thereon, including, 
but not limited to all livestock, equipment, household 
goods and furnishings, all of which is subject to the 
following terms and conditions: 

“A. The said Richard Cast or one of his children 
shall, within a period of one year after my death, move 
to and occupy said farm as his or her residence and 
domicile, and continuously maintain the same thereon 
for a period of twenty-five (25) years. 

“B. The member of the Richard Cast family so oc- 
cupying said real estate shall, within a period of one 
year after my death, by appropriate legal action, add 
the name ‘Webermeier’ to his or her legal name. 

“C. If any of the above conditions shall not be met 
during the period described in Paragraph IIIA, or should 
there be a subsequent violation of any of the said con- 
ditions during said period of time, title to said real estate 
shall revert to the residuary legatee specified in Para- 
graph VI of this will.” (Italics supplied.) 

At the date of his death on January 12, 1968, William 


VoL. 185] JANUARY TERM, 1970 361 
Cast v. National Bank of Commerce T. & S. Assn. 


J. Webermeier was the sole owner of the northwest quar- 
ter and the northwest quarter of the northeast quarter 
of Section 14, Township 11 North, Range 2 East, Seward 
County, Nebraska, but owned only an undivided one-half 
interest in the south half of Section 1, Township 9 North, 
Range 2 East, Seward County, Nebraska. He also died 
possessed of tangible personal property of a value in 
excess of $500,000. The other undivided one-half in- 
terest in the south half of Section 1 was owned by an 
incompetent sister of deceased, Ida Marie Cast, the 
mother of plaintiff. Plaintiff is the only child and the 
sole and only heir of said Ida Marie Cast, who at the 
time of the hearing herein was 74 years of age. At all 
times from and subsequent to October 15, 1930, Ida 
Marie Cast has been an incompetent person, and until 
his death was under the care and custody of William 
J. Webermeier, her brother and court-appointed guardian. 

Plaintiff, who has been a resident of Amarillo, Texas, 
for the past 10 years, was 47 years of age at the time of 
the hearing, and the father of four children ranging 
in age from 8 to 21 years. He is a graduate geologist 
and for the past 7 years has been employed by a petro- 
leum company in Amarillo in the capacity of district 
geologist. Because of his activities in his profession and 
in the Amarillo community, he has established himself 
professionally and socially under the name of Richard 
F. Cast. 

In his petition plaintiff informs the court that he ac- 
cepts the devise and bequest of real estate and personalty 
under paragraph III, but that the terms and provisions 
of subparagraphs A, B, and C of said paragraph III are 
equivocal, ambiguous, vague, indefinite, uncertain, and 
inherently questionable as to legality under the laws of 
Nebraska, and that plaintiff will, upon construction 
thereof, accept and comply with such conditions and pro- 
visions as may be determined valid and controlling by 
the court. 

Plaintiff contends that subparagraphs A, B, and C are 
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void for one or more of the following reasons: (a) Tes- 
tator was not the owner of the entire interest and title 
in the real estate, and could not impose requirements 
as to occupancy and use of said real estate contrary to 
the ownership and title of the other undivided one-half 
interest; (b) the exceptions are an attempted restraint 
as to alienation and use of the real estate, and are in- 
consistent and repugnant with the grant of a clear and 
unequivocal fee simple title in paragraph III; (c) said 
property is under the control of testator’s personal rep- 
resentatives who prevent compliance with subparagraph 
A; (d) the requirement as to the addition of the name 
“Webermeier,” if strictly construed as requiring its addi- 
tion and use as a surname, applies equally to male and 
female children, and with respect to female children 
would be in restraint on third parties who are strangers 
to the gift and devise, and therefore against public policy; 
(e) the requirements are an attempt to condition the 
title upon the performance of third parties, the children 
of plaintiff, and are therefore unreasonable and unlaw- 
ful restraints; (f) the purported reversion in subpara- 
graph C is void as the alleged testamentary trust is void 
for want of a beneficiary; and (g) all of said restric- 
tions are void as being unnatural, unreasonable, impos- 
sible of performance, contrary to public policy, and il- 
legal restraints against alienation. 

Plaintiff devotes 20 pages of his brief to an attack on 
the right of the defendant to prosecute an appeal herein. 
There is no merit in plaintiff’s position and we do not 
deem it necessary to encumber this opinion with a dis- 
cussion of those issues. Suffice it to say that plaintiff 
brought this action against the defendant not only as 
Executor but also as Trustee and Residuary Legatee and 
Devisee of the Last Will and Testament and Estate of 
William J. Webermeier, deceased. Before attempting 
to determine the exact nature of the estate created by 
the devise, we consider the legality of the conditions 


imposed. 
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A testator has a right to dispose of his property in 
any manner he sees fit and to attach any conditions to 
its possession and enjoyment, provided no positive rule 
of law or public policy is infringed, and it is the duty 
of the courts to enforce the will of the testator under 
this limitation in accordance with his intention, as ex- 
pressed by the words used. See In re Estate of Smith, 
117 Neb. 776, 223 N. W. 17. 

The will herein uses words and language which clearly 
indicate the intent of the testator to condition the de- 
vise and bequest upon the conditions expressed. Do 
these conditions violate any positive rule of law or any 
public policy? 

We consider first the condition that the member of 
plaintiff’s family occupying the real estate in question 
add the name “Webermeier” to his or her own real 
name. The legality of a condition that a devise or be- 
quest be dependent upon a change of name has previ- 
ously been passed on by this court. Smith v. Smith, 
64 Neb. 563, 90 N. W. 560, involved a condition that a 
devisee should be christened and baptized by a certain 
name and no other, and that he should maintain and be 
known by that name during his natural life. The evi- 
dence disclosed that he violated the condition. This 
court held the condition to be reasonable and enforce- 
able and one that the testator could reasonably impose. 
It divested the devisee of the estate which it determined 
had vested conditionally. 

The validity of a requirement that the beneficiary must 
reside on certain premises is well established. See col- 
lection of citations at 35 A. L. R. 2d, I, § 3, p. 391. 
A more serious contention is that testator was the owner 
of only an undivided one-half interest in the south 
half of Section 1, and consequently could not impose 
conditions involving the entire farm. The other one- 
half interest was owned by testator’s incompetent sister 
who is the plaintiff’s mother. The farm was the home 
place and was known as the “Webermeier” farm. Tes- 
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tator had controlled it for 37 years as a part owner and 
as the guardian for his incompetent sister. 

Subparagraph A provides that plaintiff or one of his 
children occupy the farm as his or her residence for a 
period of 25 years. The trial court held this provision 
was an attempted condition subsequent which failed be- 
cause it is an impossible condition, and that plaintiff re- 
ceived the title to the farm in fee simple absolute. There 
is no question it was beyond the testator’s power to give 
exclusive occupancy to the entire farm for 25 years 
after his death. This could only be done with the co- 
operation and consent of the guardian of the incompetent 
and her heirs after her death. However, the will does not 
say this. What it says is that the plaintiff or a member 
of the plaintiff’s family shall move on and occupy the 
farm as his or her residence and domicile continuously 
for a period of 25 years. Testator was a tenant in com- 
mon, holding by the “ ‘moiety or half and by the whole.’ ” 
20 Am. Jur. 2d, Cotenancy and Joint Ownership, § 7, p. 
98. 

“A tenant in common has an interest in the possession 
of every part of the common property and has the right 
to occupy the whole of the property and every part 
thereof, but he is not entitled to exclusive possession of 
the whole or of any particular part, as against the other 
cotenants, except by agreement with them.” 86C.J.S., 
Tenancy in Common, § 25, p. 383. 

Here, the devise is to the only child and the sole and 
only heir of the incompetent cotenant. Obviously, the 
testator knew the situation. He knew that the devisee 
and his family were nonresidents of the State of Ne- 
braska. He knew that he owned only an undivided one- 
half interest, and that the devisee was the sole and only 
heir of the incompetent cotenant. Whatever his motive, 
and there could have been several, his intent is not am- 
biguous or obscure. It is apparent that he was attempt- 
ing to perpetuate the Webermeier name and to keep the 
occupation and possession of the property in the Weber- 
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meier line for a period of 25 years subsequent to his 
death. It is also apparent that if the conditions were 
not met, he wanted the property to vest in the residuary 
devisee for the benefit of the ‘William Webermeier 
Scholarship Fund Trust.” 

The provisions and conditions of a will are to be con- 
strued by the courts with a view of carrying out the 
intention of the testator. The basic object of will con- 
struction is to ascertain the intent and purpose of the 
testator as shown by the will, and then to give that in- 
tention effect if not contrary to law. National Bank of 
Commerce Trust & Savings Assn. v. Crowell Memorial 
Home, 181 Neb. 341, 148 N. W. 2d 304. The intention 
which must be given effect is the intention which the 
testator expressed by the language employed in his will. 
In re Estate of Zents, 148 Neb. 104, 26 N. W. 2d 793. 

The trial court held that testator’s dominant intent 
- was to give his interest in the farm to his closest compe- 
tent relative, his nephew. With this we cannot agree. 
The intention of the testator is not to be ascertained by 
subtle rules of construction or obscure legal principles 
and technicalities, but by the ordinary meaning of the 
language employed by the testator in his will. When 
we compare the outright bequest made to the nephew 
in paragraph II with the explicitly conditioned bequest 
in paragraph III, can we say testator intended that a 
fee simple title would ever vest in the nephew without 
restriction? It is of interest to note that in paragraph 
II there is a provision for his issue in event of the death 
of the plaintiff. There is none in paragraph III. It is 
much more reasonable to conclude that testator’s dom- 
inant intent was to force compliance with the conditions 
if the nephew was to have his interest in the land. The 
dominant intent was to bring a member of the family 
back to the farm and to perpetuate the family name, 
and that if either condition failed, the devise over was to 
be effective. This is the intent inherent in the words, 
“* * * a1] of which is subject to the folowing terms and 
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conditions: * * *.” To hold otherwise is to defeat the in- 
tent of the testator. 

The size of testator’s estate and the list of his secu- 
rities in the record indicate that he was a man of at 
least average intelligence. He had been the guardian of 
his sister, the plaintiff’s mother, for 37 years and would 
be thoroughly familiar with her finances as well as with 
the problems inherent in the divided title. The fact 
that no provision was made in the will for the incompe- 
tent would indicate she had no financial problems. The 
conditional devise was made to the only person who 
might be in a position to influence the new guardian 
relative to the occupancy and possession of the farm. 
It is no strained construction to find that among other 
reasons testator was attempting to avoid a partition and 
sale by returning at least one member of the plaintiff’s 
family to the farm for a period of 25 years. 

The devise in paragraph III, as a part thereof, includes . 
the words: ‘“* * * all of which is subject to the follow- 
ing terms and conditions.” We have said that a devise 
which conveys property in fee simple to which conditions 
are attached and in violation of which forfeiture may be 
declared by contingent devisees, creates an estate in fee 
simple subject to conditions subsequent. See, Ohm v. 
Clear Creek Drainage Dist., 153 Neb. 428, 45 N. W. 2d 
117; Watson v. Dalton, 146 Neb. 78, 18 N. W. 2d 658. 

There is a suggestion that we are dealing here with 
conditions precedent as well as subsequent. Conditions 
precedent are those which must take place before an 
estate can vest or be enlarged; and if land is conveyed 
or devised on a condition precedent the title will not 
pass until the condition is performed. Conditions sub- 
sequent are those which in terms operate on the estate 
conveyed or devised and render it liable to be defeated 
for breach of condition. 28 Am. Jur. 2d, Estates, § 132, 

. 246, 

P The devise is more in the nature of a conditional limi- 
tation than a condition subsequent. 2 Washburn: on 
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Real Property (6th Ed.), § 1640, p. 582, speaking of 
the rules applicable to conditional limitations and the 
distinction between them and contingent remainders in 
one class of cases and conditions of common law in an- 
other, says this distinction: “* * * is often exceedingly 
nice, and yet very important in its consequences. As an 
illustration, if an estate is limited to A until B return 
from Rome, and after B return to C, the limitation is a 
contingent remainder, and good as such. But if the 
estate had been limited to A, which would be for life 
if no words of inheritance were annexed, provided that 
if B return from Rome the estate should go to C, the 
limitation, though precisely the same in effect as the 
first, would be, not a remainder, but a conditional limita- 
tion. In the one case, if C’s estate comes into effect at 
all, it is after the prior estate had determined by the 
natural expiration of the time for which it was limited; 
whereas, in the other, C’s estate, if it took effect, came in 
and displaced the prior estate before its natural termina- 
tion, and took its place as a substitute therefor. Then, 
again, though the estate of A is a conditional one, liable 
to be defeated by the happening of a contingent event, 
it is not a case of condition at the common law, where 
to determine an estate for a breach of it required an 
entry by the grantor or his heirs, who thereby re- 
gained the estate originally parted with; but it is a case 
where the estate is wholly parted with by the grantor, 
no interest being left in him, and passes at once, upon 
the happening of the event, to him to whom it is lim- 
ited. That contingent event, when it happens, is the 
limitation of the first estate granted; and the estate, in- 
stead of going back to the original grantor, goes over, 
eo instanti, and without any act but that of the law, to 
the party named in the very gift itself of the estate, as 
the one to take it in that event. In case of a condition 
at common law, if the estate granted is defeated by the 
happening of the event, and the re-entry by the grantor, 
it is restored to or revests in the grantor as of his original 
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estate. If it determines by its original limitation, or the 
natural expiration of the estate as first granted, it re- 
verts at once, and without any act on his part, to the 
grantor. If it determines by being defeated by the con- 
tingent event before its natural expiration, it goes in the 
case above supposed to the second party, or grantee, in 
the nature of a remainder, technically constituting, as 
above stated, a conditional limitation.” 

We have here what is referred to as a determinable, 
qualified, or base fee, because the property passes over 
to a third party upon defeasance rather than reverting to 
the grantor and his heirs, as is the situation with a 
true condition subsequent. See 28 Am. Jur. 2d, Estates, 
§ 22, p. 99, and note 4, § 139, p. 253. The devise over 
to the residuary devisee is an executory interest, or an 
estate created in a third person upon the defeasance of 
the prior estate in the same property. It lies within the 
general class of future estates which may be created in 
some person other than the transferor. 28 Am. Jur. 2d, 
Estates, § 333, p. 538. 

Plaintiff is required to take affirmative action—move 
on the land and change name—and unless that action 
is taken within the time limited, there is a devise over. 
It is obvious, therefore, that the testator intended to 
create an estate upon a special or conditional limitation, 
and did not intend the estate to permanently vest unless 
the plaintiff took the affirmative action. Time for com- 
pliance was necessary and the time limited, 1 year, was 
well within the time necessary to probate the will and to 
administer an estate of this size. The words used are 
words of limitation rather than condition because they 
circumscribe the continuance of the estate and mark 
the period which is to determine it. 

It is not material here whether we are dealing with 
a conditional limitation or a condition subsequent. The 
result would be the same. Plaintiff calls attention to 
section 76-299, R. R. S. 1943, which provides that the 
possibilities of a reverter or right of entry for breach 
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of condition subsequent are not alienable or devisable. 
Plaintiff misconstrues the statute as it may apply to 
this case. To adopt his construction would contravene 
the plain language of the statute. This particular sec- 
tion must be construed in conjunction with the sec- 
tions immediately following it. To accept plaintifi’s con- 
struction would require a holding that it is now impos- 
sible to provide for reverter or rights of entry or re- 
entry, on breach of a condition subsequent. This pat- 
ently is not the case. To so hold would require us to 
nullify the intent of sction 76-2,100, R. R. S. 1943, which 
provides: “At the termination of a trust, however ef- 
fected, any right of entry or reentry for breach of con- 
dition subsequent and any possibility of reverter hereto- 
fore or hereafter reserved by or to the trustee and af- 
fecting land in this state ceases and determines as to 
the trustee, but shall, at such termination pass to the 
person or persons who receive the assets of the trust.” 
(Italics supplied.) 

It is also to be noted that the words “hereafter re- 
served” appear in section 76-2,101, R. R. S. 1943, and 
the words “hereafter created” appear in section 76- 
2,102, R. R. S. 1943. It is further to be noted that sec- 
tion 76-2,102, R. R. S. 1943, also provides that the possi- 
bility of reverter or rights of entry or reentry for breach 
of conditions subsequent shall be valid for a period of 
30 years from the date of the creation of the condition 
or possibility of reverter. We interpret section 76-299, 
R. R. S. 1943, to mean that after the possibilities of 
reverter or right of entry or reentry for breach of con- 
dition subsequent are created, they cannot be thereafter 
conveyed or devised and must terminate within 30 years. 
In the instant case, if we construe the devise as a con- 
dition subsequent, the possibility of reverter terminated 
by its own terms within the 30-year period. 

Plaintiff in his petition stated that he would accept 
and comply with such conditions and provisions as were 
determined valid and controlling by this court. To re- 
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ceive the benefit of paragraph III, the plaintiff must 
make an honest effort to comply with the conditions. The 
year is now past, and no attempt was made to comply 
because of the litigation. However, plaintiff’s offer was 
of record within the time limited and he was within his 
rights in seeking a construction of the will, so plaintiff 
should be permitted a reasonable period to comply with 
said conditions. Where there has been an honest effort 
to comply, conditions subsequent should be liberally con- 
strued to avoid forfeiture. See Erskine v. Board of Re- 
gents, 170 Neb. 660, 104 N. W. 2d 285. We determine 
that plaintiff should be allowed 6 months from the en- 
try of the mandate herein to comply with the conditions 
subsequent. In the event of noncompliance, the prop- 
erty passes under subparagraph C of paragraph III to 
the residuary legatee and devisee for the benefit of the 
“William Webermeier Scholarship Fund Trust.” 

For the reasons given, the judgment of the trial court 
is reversed and the cause is remanded for the entry of 
a judgment in conformity with this opinion. 

REVERSED AND REMANDED. 

Wuite, C. J., dissenting. 

The majority opinion does not consider nor discuss 
what I consider to be the fundamental issue involved 
in the disposition of this case. I am in agreement with 
the detailed and rather fine-spun analysis reaching the 
conclusion that the devise here constitutes an executory 
or conditional limitation. However, the conditional or 
executory limitation is clearly void and of no effect what- 
soever because it constitutes an illegal restraint on 
alienation. 

The strength of the intent statute is urged in the 
majority opinion. But for centuries the dead hand of a 
testator has been carefully restrained by rules of posi- 
tive law prohibiting an intent that interferes unduly 
with the absolute necessity of the freedom of alienation 
and use of land in a political and economic system funda- 
mentally based on the private ownership and use of land. 


Vou. 185] JANUARY TERM, 1970 371 
Cast v. National Bank of Commerce T. & S. Assn. 


For many years in the early history of our law in Ne- 
braska our court wavered in this general area. Then, in 
one of the leading cases in this country this court firmly 
committed itself to the doctrine of freedom of aliena- 
tion of property when opposed to the unrestrained intent 
of a testator in Andrews v. Hall, 156 Neb. 817, 58 N. W. 
2d 201, 42 A. L. R. 2d 1239 (1953). There the rule is 
stated as follows: “The general rule that restrictions 
against alienation of real estate vested in fee simple are 
against public policy and void is a rule of substantive 
law which remains unaffected by the intent statute. It 
is a rule to be applied in all cases falling within it.” 
(Emphasis supplied.) 

In the instant case Richard Cast was devised a fee 
simple estate subject to the requirement that he or a 
member of his family live on the land for 25 years and 
with a limitation over to the residuary legatee upon 
breach of condition. This devise was in form a condition 
subsequent but due to the limitation over there can 
be no question, as the majority opinion states, that what 
the estate created was a fee simple subject to an execu- 
tory limitation. The language of the principle enunci- 
ated by Andrews v. Hall, supra, needs no paraphrasing 
or further explanation. It is directly applicable here. 
That case stated: “A restraint on alienation in the form 
of a condition subsequent, forfeiting or terminating the 
fee simple estate, or providing for a limitation over upon 
breach of the condition, is void.” (Emphasis supplied.) 

While this would appear clear from a simple reading 
of the conditional limitation imposed here I will indulge 
in a further analysis of the nature of this devise. 

The dominant purpose of the testator is succinctly 
stated by the majority as being to force compliance with 
the conditions of living on the land for 25 years if the 
nephew was to keep his interest and if he was unwilling 
the limitation over would be effective. It also appears 
clear that this condition was tied in with a companion 
purpose, if not a dominant one, to perpetuate the family 
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name of Webermeier. In any event it cannot be doubted 
that the testator intended to prohibit in any practical 
sense any alienation of the land for a 25-year period. 

Could Richard Cast make any effective alienation when 
clear title in a third party would be subject to such a 
condition? What kind of a market would exist for such 
a title? What of the whims of the devisee Richard Cast 
during the 25-year period? Would the death of Richard 
Cast in the 25-year period make operative the conditional 
limitation? Is there any practical or effective aliena- 
bility at all for a period of 25 years? The only possible 
answer is “no.” How could the land be used as col- 
lateral in obtaining credit? And even on a color-match- 
ing basis, how could this case be distinguished from 
Andrews v. Hall, supra, where the prohibitive restric- 
tion was against a remainderman selling, mortgaging, or 
disposing of his interest prior to the death of the life 
tenant? The practical effect upon Richard Cast’s power 
of alienation is exactly the same. One of the primary 
incidents of ownership in fee simple is the right to pos- 
session, the right to convey it, sell it, or encumber it. 
We have a complete gap for 25 years in any practical 
alienability of this property. The purpose of the condi- 
tion was to perpetuate the Webermeier name. The lan- 
guage of the devise conclusively shows that the limita- 
tion over was designed to enforce the 25-year possessory 
or “living” period upon Richard Cast. Cast must earn 
his title by a 25-year living on the property and in the 
meantime it is removed from the merchantable stream 
of alienable real estate. It cannot be plotted, developed, 
improved, or used by a purchaser as a part of the normal 
incidents of fee title. 

In Peters v. Northwestern Mutual Life Ins. Co., 119 
Neb. 161, 227 N. W. 917, 67 A. L. R. 1311 (1929), a re- 
straint against sale or encumbrance which ran for a 
10-year period from the date of execution of the will 
was upheld as valid. In overruling this case the court 
in Andrews v. Hall, supra, stated: ‘The validity or ex- 
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tent of one’s title to real estate ought not to rest upon 
consideration of reasonableness in the imposing of re- 
strictions. Such a relaxation by judicial interpretation 
can only bring confusion where certainty ought to exist.” 
(Emphasis supplied.) The restrictions in the instant 
case run for a period of 25 years from the date of the 
testator’s death. The majority is without mention flout- 
ing the command of Andrews v. Hall, supra, and resur- 
recting a case long since dead. The evil in restraints on 
alienation as clearly demonstrated by case law is not 
restrictions on how the property is to be used but rather 
restrictions on who can use the property. 

At this point it may be well for us to understand the 
importance and the vitality of the principle stated in 
Andrews v. Hall, supra. In that case this court wisely 
turned away from its previous course. A reading of 
the authorities in this area, while abstruse in nature, 
leads one to the inevitable conclusion that this condi- 
tional limitation is void as a restraint against alienation. 
I generalize the applicable principles in this area. The 
conceptual argument to begin with is that the law de- 
fines the exact nature of every estate in land and that 
each has certain incidents which are provided by law, 
and that one of the principal incidents of a fee is aliena- 
bility. See, Manning, The Development of Restraints 
on Alienation Since Gray, 48 Harv. L. Rev. 373 (1935). 
There are many reasons for restraining the intent of 
a testator. The first of two reasons most often given for 
holding restraints void is that a restraint is repugnant 
to the nature of the fee. Murray v. Green, 64 Cal. 
363, 28 P. 118 (1883); Eastman Marble Co. v. Vermont 
Marble Co., 236 Mass. 138, 128 N. E. 177 (1920); Andrews 
v. Hall, supra; 5 Tiffany, Real Property, § 1343, p. 161 
(3d Ed., 1939); Manning, Harv. L. Rev., at p. 401. The 
danger of the type of restraint involved in this case was 
realized as far back as Coke. He stated that restraints 
were void not only because they were repugnant to the 
fee, but because “it is absurd and repugnant to reason, 
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that a tenant in fee simple should be restrained, of his 
power to alien.” See, Coke upon Littleton, 223a. 

The second, and probably the more important and 
more practically oriented reason for holding restraints 
of this nature void, is that a restraint by taking land 
out of the flow of commerce is detrimental to the econ- 
omy and the basic principles of a free competitive so- 
ciety. See, Gray, Restraints on Alienation, § 21 (2d 
Ed., 1895); 6 Powell on Real Property, 1 (1969); 5 Tif- 
fany, Real Property, § 1348, p. 161 (3d Ed., 1939). One 
of the best statements is contained in Simes and Smith, 
The Law of Future Interests, § 1115, p. 8 (2d Ed., 1956), 
where it is stated: ‘In brief, the law is concerned pri- 
marily with practical alienability, not with a theoretical 
power of alienation. All these rules tend primarily to 
further practical alienability. Whether a given provi- 
sion will be held valid or not depends on a number of 
considerations, but, reduced to their lowest terms, these 
considerations amount to no more than this: One must 
consider, first, the extent to which the sort of provision 
in question tends to decrease practical alienability; and, 
second, the purpose of the restraint in question.” (Em- 
phasis supplied.) 

The primary considerations underlying the prohibi- 
tion against restraints on alienation is that they are 
economically undesirable and that the dead hand should 
not be allowed to control the living. Restraints on 
alienation are economically undesirable in that they 
tend to produce frozen assets and, without prohibitory 
rules, productive property would be rendered useless 
whenever one in whom ownership is inalienably vested 
could not use it himself. The dead hand rule is, simply 
stated, that society is better off if property is controlled 
by its living members who are cognizant of every chang- 
ing economic condition than if controlled by the dead. 

As stated generally by the authorities, an analysis or 
exploration as to the latitude of a permissible restraint 
on alienation must be governed by a balancing of the 
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beneficial character of the purposes of the restraint as 
against the extent to which alienability would be hin- 
dered, if the provision in question is held to be valid. 
In the light of the nature of this devise could there be 
any question as to what the conclusion of the court 
should be in this case? There is no purpose here to ac- 
complish a gift over to the scholarship fund. It is clear, 
and is in effect conceded by the majority opinion, that 
the “limitation over” had as its design the imposition 
of compulsory possession or “living” by Richard Cast 
for a period of 25 years and this in turn for a purpose 
related to the perpetuation of the family Webermeier 
name. 

Another example of the repugnancy of this restraint 
to the base fee is pertinent. As a result of the devise 
Richard Cast became a tenant in common with his in- 
competent mother and thus was not entitled to exclu- 
sive possession. The majority feels it is quite relevant 
that the cotenant is Richard Cast’s incompetent mother 
and that he is her sole and only heir. I submit that the 
fact is immaterial as the decisions of this court in cases 
of this type should never hinge on the sole issue of 
who the cotenant may be, the cotenant’s competency, or 
who the cotenant’s heirs are. 

Would the majority result be different if the co- 
tenant was not Richard Cast’s mother? If she was not 
incompetent? If he was not her sole and only heir? If 
so, what would the majority position be if the cotenant 
regained her competency and made a will disinheriting 
Richard Cast? 

This leads us to a final conclusion that this condition 
imposed by the testator is in derogation of one of the 
basic rights of joint property owners in the right of 
partition. § 25-2170.01, R. R. S. 1943. We must realize 
that partition in kind in this situation as a practical mat- 
ter is almost impossible. The right to partition is 
absolute and fulfills a fundamental public policy in sett]- 
ing conflicting rights to possession, eliminating confusion 
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as to title, and restoring to a unity of use and title en- 
hancing the economic productivity of land. It would 
seem that Richard Cast would clearly be foreclosed of 
the right to partition without violating the restrictions 
imposed upon him. How could a sale be held that 
would be effective to give a purchaser clear title when 
Cast is required to remain in possession? What would 
be the effect upon Richard Cast’s title and right to the 
proceeds if his mother regained her competency and 
forced a partition sale? We are aware of the doctrine of 
Peterson v. Damoude, 98 Neb. 370, 152 N. W. 786, 14 
A. L. R. 1238, holding that a prohibition against partition 
is not a restraint on alienation when the undivided share 
is assignable. But here there is and cannot be for a 
period of 25 years an assignable interest in any practical 
sense of Cast’s interest, under the condition imposed. 
The title itself is prohibited from having the basic ele- 
ment necessary in a partition action, that the purchaser 
shall acquire a fee title with the exclusive right to 
possession. 

Although the majority opinion does not discuss these 
issues we anticipate, as the result of our research, that 
cases could be cited holding that “use” restrictions in 
deeds and testamentary dispositions are valid and that 
they do not interfere with the legal right of alienation. 
These cases cannot be equated with the restriction in the 
instant case. In the first place such cases as I have 
been able to discover are not close in either the nature 
of the conveyance or restriction attempted to be im- 
posed. In the second place in all of these cases a re- 
striction upon the kind of use (e.g., against the use of al- 
coholic liquor), does not restrain alienation because 
the property may be conveyed to anyone subject to the 
restriction. The restriction here is not upon how the 
land may be used or a prohibition of some individual 
particular use. The prohibition here is upon who shall 
have all of the uses of the property, thus effectively for- 
bidding alienation. 
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Nor may it be argued in this case that a distinction 
between a direct and an indirect restraint will sustain 
this condition. There is a statement in Simes and Smith, 
The Law of Future Interests, 2d ed., c. 37, § 1111, et seq., 
that could be construed to infer that any “indirect” re- 
straint, short of the violation of the rule of perpetuities, 
is valid. It is very clear that when this statement is 
read in context the writer’s classification is purely for 
the purpose of clarification in analyzing whether the 
restraint is a disabling, promissory, or forfeiture re- 
straint. The reason for this is obvious because a drafter 
of a deed or a will could easily avoid an illegal restraint 
on alienation by simply clothing it in the form of an 
indirect restraint. Fortunately, as Simes himself recog- 
nizes, neither the Restatement of Property nor the 
classic writers on restraints of alienation, Gray or Kales, 
recognizes such a distinction. See, Simes and Smith, 
The Law of Future Interests, c. 37, § 1111, p. 4, n. 3. 

It is what the condition does with reference to practi- 
cal alienability that is the test. This is made abundant- 
ly clear by Simes and Smith, The Law of Future Inter- 
est, 2d ed., §§ 1111 and 1112, pp. 4 and 5, wherein is 
stated: “As used in this treatise, the expression ‘re- 
straint on alienation’ refers not merely to the restriction 
of the legal power of alienation, but also to the restric- 
tion of alienability as a practical matter. * * * These 
provisions may assume a variety of forms. Thus, the 
conveyance or devise may contain a direction to the 
effect that the grantee or devisee shall not alienate, or 
a condition to the effect that if he attempts to alienate, 
his estate shall be subject to forfeiture, or there may be 
a contract binding on the grantee to refrain from aliena- 
tion. A further classification of direct restraints is set 
out later.” (Emphasis supplied.) 

Such a superficial distinction is avoided by the Re- 
statement of Property, and by Gray and Kales, the classic 
writers in this area. We are dealing here with what 
we all recognize as a “forfeiture restraint,” that is, a 
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violation of the condition forfeits the estate. Such a re- 
striction is valid only if the “restraint” is reasonable 
under the circumstances and if it does not violate the 
rule against perpetuities. See Restatement of Property, 
c. 30, §§ 406 and 407. The comment on these sec- 
tions states: “Even though a restraint on aliena- 
tion is a forfeiture or promissory restraint and is 
qualified so as to permit alienation to some though 
not all possible alienees, the restraint must still 
be found to be reasonable under all the circum- 
stances. * * * Each case must be thoroughly examined 
in the light of all the circumstances to determine wheth- 
er the objective sought to be accomplished by the re- 
straint is worth attaining at the cost of interfering with 
the freedom of alienation or to determine whether the 
particular interference with alienability is so slight as 
not to be material.” 

There is no problem here of contention that the crea- 
tion of a contingent remainder or some other future in- 
terest in property constitutes an illegal restraint on 
alienation. That is a problem that belongs to the appli- 
cation of the rule against perpetuities. What we are 
dealing with here is the creation of an absolute estate in 
fee simple, with no attempt to create a future interest 
but only the imposition of a forfeiture restraint to en- 
force a condition repugnant to alienation. 

How far we are departing from the sound doctrine of 
Andrews v. Hall is demonstrated in the latest annota- 
tion to Simes and Smith, The Law of Future Interests, 
2d ed., at § 1150.5, p. 13 (1969), wherein it is stated: 
“Until recently, only Kentucky and Nebraska had given 
support to any doctrine that ‘reasonable’ restraints on 
the alienation of a legal estate in fee would be sustained. 
Moreover, as indicated in the preceding section, Nebras- 
ka has recently overruled the doctrine.” (Andrews v. 
Hall, supra.) © 
' Richard Cast is now 48 years of age. At the age of 
73, and only then, he will receive a fee simple title in 
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any realistic sense. In the meantime, he has a choice. 
of forfeiting the estate or living on the property in serf- 
dom. The practical alienability or partition of this prop- 
erty is nil during that period of time. The restrictions 
imposed are clearly repugnant to the fee created as 
Richard Cast during the 25-year period has none of the 
most basic rights of a fee owner. Furthermore, it ap-' 
pears abundantly clear that this condition will serve 
only the capricious and unreasonable purpose of per- 
petuating the Webermeier name. I submit that the 
doctrine and principles of Andrews v. Hall, supra, should 
be followed. 

_The undoubted intent to give Richard Cast the fee 
simple should be enforced, and the restriction requiring 
personal possession declared void. 

McCown, J., joins in this dissent. 

CARTER, J., concurring. 

The dissent in this case relies heavily on Andrews v. 
Hall, 156 Neb. 817, 58 N. W. 2d 201, 42 A. L. R. 2d 1239. 
That case holds that a direct restraint on alienation of 
an estate in fee simple absolute is void. With this hold- 
ing I am in full accord. In the case before us, however, 
the restraints against alienation are incidental to the 
conditions subsequent provided for by the will. Such 
conditions subsequent are void only when they violate 
the rule against perpetuities, and this rule is not vio- 
lated in the instant case. 

The difference between a direct restraint which is 
void and an indirect restraint which is valid if not, vio- 
lative of the rule against perpetuities, is generalized as 
follows: “This difference leads .to a further generali- 
zation which seems warranted by the specific rules dis- 
cussed in the following chapters: If the restraint is di- 
rect, it may be bad regardless of the length of time it is 
to last. On the other hand, if the restraint is indirect, 
it will invariably be valid if it is to terminate within a 
life or lives in being and twenty-one years beyond; but, 
if it is to last longer than that period, the indirect re- 
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straint may be bad.” Simes and Smith, The Law of 
Future Interests (2d Ed.), § 1116, p. 10. 

Courts generally, including the ancient common law 
courts of England, have developed a judicial predilection 
for minimizing the permissible fetterings of property. 
Direct restrictions on the alienability of property con- 
veyed by a fee simple title were rather easily disposed 
of by holding them to be void because of their complete 
repugnancy with a fee simple title. Hence restrictions 
upon a grantee of a fee simple title to sell, mortgage, or 
otherwise encumber are void as we held in Andrews v. 
Hall, supra. But the right of a grantor to convey a fee 
simple title subject to conditions that do not directly 
restrict alienability, although they tend incidentally 
to do so, is not so simple a problem. Such restrictions 
have not been held to be void, but to preserve property 
from undue fettering of the title by conditions indirectly 
affecting alienation, the courts have subjected such con- 
ditions to the rule against perpetuities. By such a 
method conditions not directly restricting alienation are 
not void, but are limited in time. See Restatement, 
Property, Part I, p. 2123. This appears to be the state 
of the law at present and it is for these reasons that 
I concur with the majority opinion. 

Newton, J., concurring. 


Strate oF NEBRASKA, APPELLEE, Vv. LARRY LEDENT, 
APPELLANT. 
176 N. W. 2d 21 


Filed March 27, 1970. No. 37310. 


1. Criminal Law: Searches and Seizures. In passing on validity 
of a search warrant, the court may consider only information 
brought to the attention of the magistrate. 

2. Criminal Law: Affidavits: Drugs and Narcotics. For the affi- 
davit of a tip from an informant to be sufficient, the magis- 
trate must be informed of (1) some of the underlying cir- 


Vou. 185] JANUARY TERM, 1970 381 
State v. LeDent 


cumstances from which the informant concluded that the nar- 
cotics were located where he claimed they were, and (2) some 
of the underlying circumstances from which the officer con- 
cluded that the informant was credible. 

3. Criminal Law: Affidavits: Searches and Seizures. Affidavits for 
search warrants must be tested in a common sense, realistic 
fashion. 


Appeal from the district court for Douglas County: 
RupoupH Tesar, Judge. Affirmed. 


Paul E. Watts, for appellant. 


Clarence A. H. Meyer, Attorney General, and Bernard 
L. Packett, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newton, JJ. 


SMITH, J. 


Larry LeDent was convicted of unlawful possession on 
November 4, 1968, of narcotic marijuana. On appeal he 
asserts (1) right to discharge because of entrapment and 
estoppel of the State to prosecute, and (2) insuffici- 
ency of a search warrant affidavit of a tip from an in- 
former. 

Larry was arrested in Omaha for a state drug vio- 
lation in August 1968. At his request, he soon met Lieu- 
tenant Joseph Friend, Omaha police officer in charge 
of the vice detail, to whom he offered to inform. Friend 
promised to drop charges ‘upon cooperation by Larry, 
and he inquired whether Larry needed money to buy 
marijuana. No money was supplied, but some informa- 
tion was received in the following 2 weeks. 

At a meeting with Larry and counsel in September 
1968, Eugene Leahy, deputy county attorney, promised 
to drop the charges in exchange for information. Larry 
understood, according to his testimony, that he was to 
“buy, sell and carry on like I had done before.” Leahy 
then knew that Larry was a pusher in possession of 
narcotics. He testified to having instructed Larry: “To 
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carry on as he had . . . to give us information . .. when 
a... transaction would take place... that this would 
be received by me, by you (Larry’s counsel), by the 
police ... but there was never any indication .. . that 
he was ever to deal in it .. . or to do anything without 
our knowing about it.” 

Larry’s version of events is as follows. Prior to Au- 
gust 1968, he was a pusher. On November 1, Louis 
Schiern delivered 47 lids and one kilo of marijuana 
which, in Schiern’s presence, Larry hid. The hiding 
place was a crawl area underneath the living room of 
the residence occupied by Larry and his parents at 
13450 Frederick Street, Omaha. After Schiern’s de- 
parture, Larry threw away the kilo or brick which was 
valueless. He took no step, direct or indirect, to notify 
authorities, his inaction resulting from Schiern’s arrest 
on November 2: “That was the night I was supposed 
to pick up a large quantity Sg Schiern) . . . where 
they arrested all of those kids . 

Schiern’s version is as follows. “On October 20, 1968, 
Larry proposed delivering marijuana to Schiern for 
chemical treatment, disclosing marijuana hidden in the 
crawl area. He described 80 lids and a kilo. Schiern 
took delivery but he retained possession only 3 days 
to a week when he returned the marijuana. His arrest 
on November 2 fanned his suspicions that he was dealing 
with an informer. On November 4, he contacted a 
stranger, Carl Grossoehme of the Nebraska State Patrol, 
Drug: Control Division, to inform upon Larry. 

On November 4, 1968, Grossoehme obtained a search 
warrant on his affidavit of an informer’s tip. In execut- 
ing the warrant, he found 47 lids of narcotic marijuana 
in the crawl area. The State at trial time named Schiern 
as the informer. _ 

Grossoehme’s affidavit reads in part: “... that a re- 
liable informant related to investigative authorities that 

. Larry ... offered . . . informant certain. narcotic 
drugs for. resale; that on Friday, November 1, 1968 . 


VoL. 185] JANUARY. TERM, 1970 383 
State v. LeDent 


Larry ... told the . . . informant that he had fifty 
. lids of marijuana .. . and also a homemade brick of 
grass available for resale, and that he knows that... 
informant knows that the narcotics are kept at... 13450 
Frederick Street .... The reliable informant has given 
your affiant other information that coincides with in- 
formation received from other reliable sources. Said 
. . . informant’s information has been verified and that 
information received has been the truth . . Larry 
. is now charged . . with possession of depressant or 
stimulant drugs in a ‘separate incident.” 

Our law of entrapment and estoppel is not eieeiiad 
An advisory opinion stated that entrapment under the 
evidence was no defense to charges of prostitution. See 
State v. Ransburg, 181 Neb. 352, 148 N. W. 2d 324 (1967). 
We have said that estoppel is no defense to a criminal 
action. See State ex rel. Meyer v. Knutson, 178 Neb. 
375, 133 N. W. 2d 577 (1965). Universality of the latter 
principle is not free from doubt. See, Cox v. Louisiana, 
379 U.S. 559, 85 S. Ct. 466, 13 L. Ed. 2d 487 (1965); Com- 
ment, 78 Yale L. J. 1046 (1969); Note, 81 Harv. L. Rev. 
895 (1968). 

Section 28-462, R. R. S. 1943, which incorporates sec- 
tion 12, Uniform Narcotic Drug Act, reads: “The pro- 


visions . . . restricting the possession .. . of narcotic 
drugs shall not apply . . . to temporary incidental pos- 
session . . . by persons whose possession is for the pur- 


pose of aiding public officers in performing their official 
duties.” 

It is not necessary for us in this case to attempt an ex- 
position of entrapment, estoppel, or section 28-462, R. R. 
S. 1943. A trier of fact might reasonably find from the 
evidence that (1) no law enforcement official encour- 
aged Larry to possess the 47 lids of marijuana on No- 
vember 4, 1968, and (2) the possession was not for the 
purpose of aiding public officers in performing their offi- 


cial duties. 
In passing on validity of a search warrant the court 
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may consider only information brought to the attention 
of the magistrate. For the affidavit of a tip from an 
informant to be sufficient the magistrate must be in- 
formed of (1) some of the underlying circumstances 
from which the informant concluded that the narcotics 
were located where he claimed they were, and (2) some 
of the underlying circumstances from which the officer 
concluded that the informant was credible. Affidavits 
for search warrants must be tested in a common sense, 
realistic fashion. See, Spinelli v. United States, 393 U. 
S. 410, 89 S. Ct. 584, 21 L. Ed. 2d 637 (1969); United 
States v. Ventresca, 380 U. S. 102, 85 S. Ct. 741, 13 L. Ed. 
2d 684 (1965); Aguilar v. Texas, 378 U.S. 108, 84 S. Ct. 
1509, 12 L. Ed. 2d 723 (1964). 

Grossoehme’s affidavit complied with constitutional 
requirements marginally. Other contentions, including 
excessiveness of the sentence of 4 to 5 years, are not 
well taken. 

The judgment is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JETHRO BARNES, 
APPELLANT. 
176 N. W. 2d 18 


Filed March 27, 1970. No. 37350. 


1. Criminal Law: Appeal and Error. Error may not ordinarily be 
claimed because of the nature of cross-examination if it was not 
on the trial challenged by timely and proper objection thereto. 

2. Criminal Law: Intoxicating Liquors. Where voluntary intoxi- 
cation is interposed as a defense in a criminal case involving 
the question of the intent with which an act is done, it is for the 
jury to determine if such intoxication is so excessive as to 
wholly deprive the defendant of reason and his ability to form 
a criminal intent. 


Appeal from the district court for Douglas County: 
Rupo.tPH Tesar, Judge. Affirmed. 
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A. Q. Wolf and Bennett G. Hornstein, for appellant. 


Clarence A. H. Meyer, Attorney General, and Bernard 
L. Packett, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
Smitu, McCown, and NewrTon, JJ. 


CaRTER, J. 


The defendant in this case was charged with robbing 
one Stephen Vern Carlson of property of value by force 
and violence, and by putting him in fear, with intent to 
rob and steal. The jury returned a verdict of guilty 
and defendant was sentenced to serve a term of 5 years in 
the Nebraska Penal and Correctional Complex. The 
defendant has appealed. 

The evidence shows that defendant went to the home 
of Joseph L. Williams at about 10 pm., on February 
4, 1969, accompanied by Williams and Eleanor Moore. 
The evidence of all three is that defendant and Williams 
commenced drinking intoxicating liquor. Defendant tes- 
tified that he drank many drinks and many kinds of 
drinks, including whiskey and 2 or 3 ounces of Romilar 
RCF, a nonprescription cough syrup. Williams testified 
that he called a cab about 2:30 a.m., and that he helped 
or carried defendant to the cab at about 3 a.m. because 
he was so drunk that he could not stand or walk by 
himself. 

Carlson, the cab driver, testified that he answered 
the call for a cab, that defendant entered the cab, and 
the other man seen at the door went back into the house. 
Carlson said he opened the door from the inside and de- 
fendant sat down in the back seat. Defendant asked 
him to write down the address where he entered the 
cab and Carlson wrote it down and gave it to him. It 
was later found on his person by the police. Carlson 
asked where he wanted to go and defendant gave him 
two or three different addresses. After some driving, 
defendant asked to be let out at 2407 Brown Street. 
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The cab stopped at that address. Defendant asked if 
Carlson knew what he had in his pocket. Carlson said 
he imagined it was a gun. Defendant said, “Yes. You 
know what I want now, don’t you?” Carlson said, 
“IT suppose you want my money.” Defendant said, “Yes. 
* * * Lots of it.” He had told Carlson that he had a 
.88 caliber pistol. Carlson gave him his money. He 
handed it back over his shoulder, dropping some of the 
bills on the floor. While defendant was picking up the 
money, Carlson took the keys from the cab, jumped out, 
ran to his home close by, and reported the robbery. On 
his return to the cab the police were there. Carlson 
testified that defendant appeared to be drunk but he 
smelled no odor of liquor. 

Defendant testified that he had no recollection of any- 
thing that happened from the time the cab was called 
until after he was in the police station. 

Defendant called Williams as his first witness. Wil- 
liams testified on cross-examination that he was 20 
years of age and resided at 2522 Saratoga, the place 
where the drinking occurred just prior to defendant’s 
arrest. He stated that he was presently living tempo- 
rarily with his mother at 2865 Bristol. He was then 
asked: “Q. Where are you living now? A. At 2522 
Saratoga. Q@. Where did you sleep last night, Joe? A 
Last night? Q. Yes. A. Upstairs in the County Jail. Q. 
How long have you been in County Jail? MR. MONTAG: 
Outside of direct examination. THE COURT: I am 
going to allow it for the purpose of showing interest. 
You may proceed. THE WITNESS: Over 84 days. BY 
MR. CORRIGAN: Q. Can you tell me what day you 
started living there? THE COURT: I think I will stop 
it right now. I will sustain the objection. BY MR. 
CORRIGAN: Q. How long has Jethro Barnes been in 
the County Jail? MR. MONTAG: I object. THE 
COURT: He may answer. THE WITNESS: I don’t 
know. * * * Q. How long have you known Jethro? * * * 
where did you Know him from? <A. I was in the Boys 
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Training School with him. Q. Are you fairly close 
friends? A. Not fairly close.” It is the contention of the 
defendant that the foregoing evidence constituted preju- 
dicial error. 

It is the contention of defendant that evidence of de- 
fendant’s previous incarceration in jail or a juvenile 
detention center is inadmissible unless the defendant 
has first placed his character in issue, is incident to the 
establishment of a prior felony conviction or some other 
fact relevant to the issues, and then only if its relevancy 
outweighs its prejudicial effect. The case is unusual 
in that the claimed error arose out of the cross-examina- 
tion of a defendant’s witness and not the cross-exam- 
ination of the defendant himself. The State, in cross- 
examining the witness Williams, attempted to show 
Williams’ close relationship with the defendant. The 
cross-examination developed that Williams was in the 
county jail during the time that defendant was being 
held for trial in the instant case. Williams testified 
that there was no discussion of the instant case while 
he and defendant were in the county jail. 

When Williams was asked how long he had been in 
the county jail, defendant objected that the question 
was outside the direct examination. No other objec- 
tion was ever made and, particularly, no objection was 
ever made on the ground here assigned as error. De- 
fendant cites Latham v. State, 152 Neb. 113, 40 N. W. 2d 
522, in support of his contention. In that case defend- 
ant admitted on cross-examination that he had been 
convicted of felonies on four previous occasions which 
was proper. The State pursued the matter further by 
inquiring into the nature of the crimes and the duration 
of the sentences which was improper and to which no 
objections were made. The court said: “Defendant 
failed to properly or sufficiently challenge by objection 
the cross-examination. His claim of error. because of the 
cross-examination is without substance.” In Rimpley 
v. State, 169 Neb. 171, 98 N. W. 2d 868, a similar case, 
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this court said: “Error may not be claimed because 
of the nature of cross-examination if it was not on the 
trial challenged by timely and proper objection thereto.” 
We fail to see, in any event, how the evidence of Wil- 
liams that he, Williams, had been in jail for 84 days was 
prejudicial to the defendant. The fact that a defendant 
in a criminal case spent time in jail awaiting the trial 
is a matter of common knowledge to the jury and 
creates no inference of other crimes within the meaning 
of the rule. The statement by Williams that he had 
first met the defendant in the Boys’ Training School, 
without objection to the question or a motion to strike 
the answer, is so wanting in prejudice to defendant’s 
right to a fair trial, as to furnish no basis for a reversal. 
The defendant is entitled to a fair and impartial trial, 
but not a perfect one. 

The primary issue here is whether the evidence is 
sufficient to sustain a verdict of guilty. The defendant 
contends that he was so intoxicated that he was wholly 
deprived of reason and the intent necessary to commit 
the crime charged as a matter of law. The evidence 
shows that defendant had been drinking intoxicating 
liquors for a considerable period of time before the 
robbery. Witnesses for the State and defendant are in 
agreement that defendant appeared to be intoxicated. 
Voluntary intoxication is ordinarily no excuse or justi- 
fication for the commission of crime. Excessive intoxi- 
cation may prevent deliberation.or the formation of a 
criminal intent. Whether excessive intoxication is such 
as to prevent a defendant from formulating criminal in- 
tent is a question of fact to be determined from the evi- 
dence and surrounding circumstances and therefore for 
the jury. The jury was properly instructed on the 
effect of excessive intoxication and the jury determined 
the question adversely to the defendant. Even though 
the evidence established without doubt that defendant 
was intoxicated, it is for the jury to determine if defend- 
ant was capable of deliberation or of forming the intent 
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to commit the crime charged. State v. Brown, 174 Neb. 
393, 118 N. W. 2d 332; Tvrz v. State, 154 Neb. 641, 48 N. 
W. 2d 761. 
We find no prejudicial error in the record and the 
judgment is affirmed. 
AFFIRMED. 


STaTE OF NEBRASKA, APPELLEE, V. WILLIAM Brown, 
APPELLANT. 
176 N. W. 2d 16 


Filed March 27, 1970. No. 37482. 


Criminal Law: Confessions. Where voluntary statements or con- 
fessions are not offered or received in evidence, the foundational 
requirements for such are not material and, on objection or 
motion, should be excluded or stricken if they are not other- 
wise relevant to the issues. 


Appeal from the district court for Douglas County: 
RupDoLPH TesaR, Judge. Reversed and remanded. 


Margaret A. Lawse, for appellant. 


Clarence A. H. Meyer, Attorney General, and Harold 
Mosher, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
Smit, McCown, and Newton, JJ. 


Wuite, C. J. 

In this post conviction proceeding subsequent to a 
jury conviction for robbery, the record of the original 
trial shows the following testimony of a police officer, 
elicited by the State on direct examination, reciting a 
post arrest conversation with the defendant: 

“Q. What did you do, if anything, while you were 
interviewing him? A. After getting the name and 
address, et cetera, I advised him of his constitutional 
rights. He refused to answer any question in regards 
to the incident without benefit of counsel. Q. What 
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did you do then? MR. DAY: (defendant’s attorney) At 
this time I ask that this answer be stricken and a mis- 
trial be declared. * * * THE COURT: The motion is 
overruled.” (Emphasis supplied.) 

The question presented is whether the admission of 
_this statement over objection, is prejudicial error. We 

hold that it is, and reverse the judgment and remand 
the cause for a new trial on the original charge. 

No statements or confessions of the defendant were 
offered or received in evidence. He did testify ‘on his 
own behalf. In State v. Whited, 182 Neb. 282, 154 N. 
W. 2d 508 (1967). we said: “(W)here no statements 
or confessions are offered or received in evidence, the 
foundational requirements for such. are not material 
and should be excluded or stricken from the evidence 
* * * (as) such evidence may be prejudicial tothe de- 
fendant by developing an inference of guilt by the mere 
silence of the defendant. * * * (T)he foundational re- 
quirements for the use of voluntary statements and con- 
fessions are not material where no such statement or 
confession is offered or received and, on objection or mo- 
tion, they should be excluded or stricken if they are 
not otherwise relevant.” (Emphasis supplied.) And 
subsequently in State v. Young, 183 Neb. 458, 161 N. W. 
2d 503 (1968), we reaffirmed this holding. Court sylla- 
bus 2 states: “Where voluntary statements or confes- 
sions are not offered or received in evidence, the founda- 
tional requirements for such are not material and, on 
objection or motion, should be excluded or stricken if 
they are not otherwise relevant to the issues.” 

No statements or confessions were sought:to be of- 
fered by the State. The testimony had no foundational 
purpose. It was properly objected to and sought to be 
stricken. The overruling of the motion to strike was 
error because of the inference of guilt from silence in 
violation of the Fifth Amendment as stated in State v. 
Whited, supra, and State v. Young, supra. 

It is quite clear that the defendant cannot be penalized 


VoL. 185] JANUARY TERM, 1970 391 
State v. Brown 


for the exercise of his Fifth Amendment privilege when 
he is under police custodial interrogation, and the State 
may not use the fact that he stood mute or claimed his 
privilege. Miranda v. Arizona, 384 U. S. 436, 86 S. Ct. 
1602, 16 L. Ed. 2d 694, 10 A. L. R. 3d 974 (1966); John- 
son v. New Jersey, 384 U. S. 719, 86 S. Ct. 1772, 16 L. 
Ed. 2d 882 (1966); Bruntz v. State, 137 Neb. 565, 290 
N. W. 420 (1940). 
' In Hardesty v. State, 95 Neb. 839, 146 N. W. 1007 
(1914), and Bruntz v. State, supra, the error was com- 
ment on failure to testify rather than evidence that he 
refused to make a statement. Nevertheless, in the 
Bruntz case we reversed the judgment because of preju- 
dicial error. In both cases, either by objections or on 
the court’s own motion, the objective statements were 
stricken, and the jury admonished to disregard them. 
Here the error was aggravated by the overruling ofthe 
objection and the refusal to strike, with no admonition 
to the jury. The error was complete and prejudicial at 
the time. It is argued that defendant testified in his 
own behalf. But in an error of constitutional dimen- 
sion, we cannot be permitted to speculate that this was 
not done to remedy the prejudicial error already created 
by the court’s ruling. The State, in its argument, cites 
People v. Norman, 252 Cal. App. 2d 381, 60 Cal. Rptr. 
609, to support its position. But in that case there ‘was 
no objection to the testimony and the testimony could 
have been offered as foundation for “the purpose of 
showing that he understood his rights when he sub- 
sequently made the statement attributed to him.” 

There is no showing by the State that the evidence is 
so conclusive and beyond a reasonable doubt to bring 
it within the rule of Chapman v. California, 386 U. S: 
18, 87 S. Ct. 824, 17 L. Ed. 2d 705, 24 A. L. R. 3d 1065 
(1967). 

The judgment of the district court is reversed and the 
cause remanded for a new trial. : 

REVERSED AND REMANDED. ° 


392 NEBRASKA REPORTS [ VoL. 185 
School Dist. of Bellevue v. Strawn 


ScHoot DISTRICT OF BELLEVUE, SARPY COUNTY, NEBRASKA, 
ET AL., APPELLANTS, V. JOSEPH G. STRAWN ET AL., APPELLEES. 
176 N. W. 2d 42 


Filed March 27, 1970. No. 87448. 


1. Schools and School Districts: Statutes: Time. Ordinarily, when 
a statute specifies a time or date when a proceeding creating 
or altering school districts shall become effective, the status of 
districts affected remains unchanged until such time or date. 

2. Schools and School Districts. On the completion of a merger of 
one school district, or a portion of one, with another, the merg- 
ing district, or part of a district, loses its former identity. 
It is dissolved, abolished, and ceases to have any separate 
existence. 

3. Statutes. A fundamental principle of statutory construction is 
to ascertain the legislative intent and give effect to it, if it is 
a lawful one. 


Appeal from the district court for Sarpy County: 
Victor H. Scumupt, Judge. Affirmed. 


Crosby, Pansing, Guenzel & Binning, for appellants. 


W. Ross King, Seymour L. Smith, and Dixon G. 
Adams, for appellees. 


Heard before WuiTE, C. J., CARTER, SPENCER, BOSLAUGH, 
McCown, and Newron, JJ., and Koxger, District Judge. 


NEwToNn, J. 

The School District of Omaha, a Class V district, and 
other parties defendant are challenging the annexation 
by the plaintiff, School District of Bellevue, a Class III 
district, of a portion of the School District of Omaha 
lying south of the Douglas-Sarpy County line in Sarpy 
County and recently annexed by the city of Bellevue, 
a city of more than 1,000 and not more than 50,000 in- 
habitants. The trial court ruled that the lands in ques- 
tion remained a part of the School District of Omaha. 
We affirm the judgment. 

The disputed territory, which formerly had comprised 
the major portion of School District No. 5 of Sarpy 
County, merged with the School District of Omaha on 
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October 1, 1958, pursuant to a duly executed petition of 
the electors of School District No. 5. Since that date 
the area has remained a part of the School District of 
Omaha which assumed and paid off its bonded indebt- 
edness and made substantial improvements in school 
facilities. 

Ordinances of the city of Bellevue annexing the dis- 
puted area became effective in April and May 1967. 
Their validity is not challenged and the area now lies 
within the corporate limits of the city of Bellevue. 
Plaintiffs contend that under section 79-801, R. R. S. 
1943, the disputed area was merged in the Bellevue 
School District at the time of its annexation by the city 
of Bellevue. The section provided: “The territory em- 
braced within the corporate limits of each incorporated 
city * * *, together with such additional territory and 
additions to such city * * * as may be added thereto, 
as declared by ordinances to be boundaries of such city 
* * * having a population of more than one thousand 
and not more than fifty thousand inhabitants, * * * shall 
constitute a school district of the third class * * *. * * * 
The title to all school buildings or other property, real 
or personal, owned by any school district within the 
corporate limits of any city * * *, shall, upon the organ- 
ization of the district, vest immediately in the new dis- 
trict; and the board of education of the new district 
shall have exclusive control of the same for all pur- 
poses herein contemplated.” 

Section 79-801.02, R. R. S. 1943, provides that: ‘* * * 
such merger shall be effective on June 15 of the year 
following the first full school year after such merger.” 

Section 79-801, R. R. S. 1943, has been amended (see 
R. S. Supp., 1967) by adding thereto the following: 
“Provided, that where the territory annexed by a change 
of boundaries of such city has been part of a Class III, 
IV, or V school district for more than one year prior 
thereto, having been annexed by petition, a merger of 
the area annexed with the Class III school district shall 
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not become effective unless a majority of the board of 
education of such Class III, IV, or V district within 
ninety days after the effective date of the city annexa- 
tion ordinance shall vote in favor of the merger.” 

Approval of the merger by the board of education 
of the School District of Omaha has not been obtained. 

Plaintiffs maintain that the merger was completed at 
the time the area was annexed by the city of Bellevue 
but simply did not become “operative” until June 15, 
1968, in order to permit adjustment of school and taxa- 
tion problems. Plaintiffs also contend that the 1967 
amendment is not applicable to mergers completed be- 
fore its effective date of July 13, 1967, in the absence of 
a clear legislative intent that it should act retrospec- 
tively. That the annexation of the area by the city of 
Bellevue was completed prior to the effective date of 
section 79-801, R. S. Supp., 1967, is clear and undis- 
puted. It does not necessarily follow that the area was 
simultaneously merged into the School District of Belle- 
vue. The statute provides that title to school property 
in the area to be merged with the Class III district shall 
vest immediately in the new district upon its organization 
and that the new district shall then have exclusive con- 
trol over such property. Obviously the new district 
could not be organized and control taken of such prop- 
erty while school was still being held in the area to be 
merged and the school property necessarily remained in 
charge of the board of education of the merging dis- 
trict as required by the provision that the merger should 
not be effective until June 15 of the year following the 
first full school year after such merger. The words 
“after such merger” are somewhat ambiguous in that 
they refer not to a completed merger but to the pre- 
liminary steps taken to bring about a future merger. 
This intimation of a completed merger cannot prevail 
in the face of the clear and specific provision that the 
merger shall not be effective until June 15 of the year 
following the first full school year thereafter. 
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The word “effective” has many connotations. It may 
be used to mean operative, taking effect, or being in 
force. Ordinarily, when a statute specifies a time or 
date when a proceeding creating or altering school dis- 
tricts shall become effective, the status of districts af- 
fected remains unchanged until such time or date. See, 
Independent School Dist. No. J1-69 v. Independent 
School Dist. No. D-45 (Okla.), 363 P. 2d 835; 78 C. J. S., 
Schools and School Districts, § 47, p. 741. On the com- 
pletion of a merger of one school district, or a portion 
of one, with another, the merging district, or part of a 
district, loses its former identity. It is dissolved, abol- 
ished, and ceases to have any separate existence. See, 
Garrett v. Folsom, 88 Ariz. 380, 357 P. 2d 130; 78 C. J. 
S., Schools and School Districts, § 70, p. 797. 

In the present instance, our statute provides that the 
disputed area shall retain its identity as a part of the 
School District of Omaha until June 15 following one full 
school year after the annexation by the city of Bellevue. 
During this period it continued to be a part of the 
School District of Omaha for purposes of taxation and 
the conduct of its school system. It is apparent that its 
former identity was not then dissolved or abolished and 
no final merger or reorganization had been effected or 
taken place. Such we believe to have been the legis- 
lative intent. This is borne out by the use of the term 
“effective” in that portion of the statute added by the 
1967 amendment. It is there provided that the merger 
“shall not become effective” until the board of educa- 
tion of the merging district has approved the merger. 
In other words, the “merger” is not considered to be 
consummated but temporarily “inoperative.” On the 
contrary, it is not even in existence until the required 
approval is forthcoming. 

A fundamental principle of statutory construction is 
to ascertain the legislative intent and give effect to it, if 
it is a lawful one. See Wilson v. Marsh, 162 Neb. 237, 
75 N. W. 2d 723. A final merger not having occurred, 
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a question of retrospective application of the statutes is 
not presented. 
We affirm the judgment of the district court. 
AFFIRMED. 


BARBARA JOYCE COSTELLO, APPELLANT, V. MAURICE 
COSTELLO, APPELLEE. 
176 N. W. 2d 10 


Filed April 3, 1970. No. 37272. 


1. Divorce: Appeal and Error. It is the duty of this court on 
appeal of proceedings to modify a decree of divorce to try 
the action de novo on the record and to reach a conclusion 
uninfluenced by what was done by the trial court, except if 
there is irreconcilable conflict in the evidence the court may 
consider that the trial court saw the witnesses and accepted 
one version of the facts. 

2. Divorce: Parent and Child. If the circumstances of the parties 
change or if it is in the best interests of the child, the court 
may from time to time either on the motion of the parties or 
on its own motion revise or alter the custody provisions of a 
divorce decree. 

A court should change custody when it finds 
such action to be in the best interests of the child and it 
appears from the evidence that the parent having custody has 
subjected the child to such disturbing and unsettling condi- 
tions as could be seriously detrimental to the health, morals, 
and well-being of the child. 


Appeal from the district court for Douglas County: 
Pau. J. Garrotto, Judge. Affirmed. 


David J. Cullan and Foulks, Wall & Wintroub, for 
appellant. 


Morsman, Fike, Sawtell & Davis and Nelson, Harding, 
Marchetti, Leonard & Tate, for appellee. 


Heard before Wurtz, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newton, JJ. 
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SPENCER, J. 

This is an action for the modification of a divorce 
decree, instituted by Maurice Costello, defendant-appel- 
lee. The action seeks a change in the care and custody 
of the minor child of the parties, hereinafter referred 
to as Morgin. The trial court modified the decree 
changing the custody, and plaintiff-appellant perfected 
an appeal to this court. 

The parties were divorced on July 19, 1963. Appel- 
lant was granted the custody of Morgin. In 1966, the 
decree was modified by agreement to permit the appel- 
lant to move Morgin to Colorado. On November 23, 
1968, appellee, with whom Morgin was visiting, secured 
an ex parte order permitting him to retain temporary 
custody of Morgin pending a hearing on an application 
for change of custody. On November 26, 1968, appel- 
lant filed an application, praying for an order vacating 
the ex parte order of November 23, and for an order 
permitting her to remove Morgin from Denver, Colorado, 
to Hayden Lake, Idaho. Appellant subsequently dis- 
missed the portion of her application to remove the 
child to Idaho for the reason that she had secured em- 
ployment in Omaha and returned to the State of Ne- 
braska. There were several other subsequent legal 
maneuvers, including an application to this court. No 
purpose will be served by detailing those proceedings 
herein. Trial was had on the application for change of 
custody on February 4, 5, and 6, 1969. 

Appellant sets out seven assignments of error, only 
three of which we consider herein. The first assign- 
ment of error involves the question as to whether a 
sufficient change of circumstances was shown to war- 
rant a change in custody. The second assignment of 
error concerns the participation of appellant’s former 
counsel, and the third assignment of error concerns the 
inference of prejudice on the part of the trial court in 
failing to disqualify himself herein. We consider the 
assignments in inverse order. 


398 NEBRASKA REPORTS [Vou. 185 


Costello v. Costello 


There is nothing in this record which would in the 
slightest measure impugn the integrity of the trial court. 
His procedure on the ex parte order is common proce- 
dure in this state when prompt action is necessary to 
protect the interests of a minor child. We are further 
convinced that the trial court handled himself properly 
at all stages of this proceeding, and specifically find that 
any inference of bias or prejudice is unwarranted. 

At the preliminary stages of the proceedings herein 
appellee was represented by appellant’s former counsel, 
who had by agreement represented both parties in the 
original action. Due regard for Canon 6 of the Canons 
of Professional Ethics should have prompted counsel to 
withdraw from the proceedings. Original counsel did 
not participate in the trial. The trial was handled by 
other counsel who entered an appearance as co-counsel. 
This impropriety, which cannot be condoned, has no 
bearing on the merits of the controversy herein, and is 
not in any way determinative of the issue of custody. 

It is the duty of this court on appeal of proceedings to 
modify a decree of divorce to try the action de novo 
on the record and to reach a conclusion uninfluenced by 
what was done by the trial court, except if there is 
irreconcilable conflict in the evidence the court may 
consider that the trial court saw the witnesses and ac- 
cepted one version of the facts. Dennis v. Dennis, 179 
Neb. 200, 1387 N. W. 2d 694. 

Considering the evidence de novo, as we are required 
to do, we conclude that a sufficient change in circum- 
stances was shown to warrant a change in custody. It 
will serve no useful purpose to review the evidence in 
detail herein. Appellant’s evidence would indicate that 
her indiscretions were the result of deception practiced 
by one Kenneth Stroupe. She testified she was de- 
ceived into entering into a meretricious relationship in- 
volving an illegal marriage and a purported divorce. In 
passing, we observe that in November of 1968, subse- 
quent to the purported divorce, appellant’s interest in 


Vou. 185] JANUARY TERM, 1970 399. 
Costello v. Costello 


Stroupe was still such that she was planning to move 
to Idaho to be with him, and on his representation that 
he had finally been divorced, was expecting to marry 
him. He accompanied appellant when she returned to 
Omaha to contest the temporary custody order. Appel- 
lant, who is again a legal resident of Nebraska, testified 
that she now has no intention of marrying Stroupe al- 
though his wife has filed a divorce action against him. 
This may be her intention at the present time but con- 
ditions exist which indicate he will be visiting her home 
in the future, and his influence has been such over the 
past 6 years that we cannot say that the district court 
abused its discretion in changing custody herein. 

If the circumstances of the parties change or if it is in 
the best interest of the child, the court may from time 
to time either on the motion of the parties or on its own 
motion revise or alter the custody provisions of a divorce 
decree, § 42-312, R. R. S. 1943. 

The testimony reflects disturbing and unsettling con- 
ditions which were detrimental to the welfare of Morgin. 
In our view of the evidence, there had been a sufficient 
change in circumstances to warrant a change in custody. 
At the time of the order on temporary custody, there is 
no question the best interests of the child were served 
by placing her in the temporary custody of her father. 
She has been in her father’s home since November 1968. 
There is no reason at this time why that arrangement 
should be disturbed. Our concern is solely the welfare 
of the minor child. A court should change custody when 
it finds such action to be in the best interests of the 
child and it appears from the evidence that the parent 
having custody has subjected the child to such disturbing 
and unsettling conditions as could be seriously detri- 
mental to the health, morals, and well-being of the 
child. 

The judgment changing custody to the appellee was not 
an abuse of discretion and it is affirmed. 

AFFIRMED. 
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Dunmar INVESTMENT COMPANY, A NEBRASKA CORPORA- 
TION, ET AL., APPELLANTS, V. NORTHERN NATURAL Gas 
COMPANY, A CORPORATION, ET AL,, APPELLEES. 

176 N. W. 2d 4 


Filed April 3, 1970. No. 87359. 


1. Utilities: Sales. The supplying of heat and cold by means of 
circulated steam and refrigerated water does not constitute a 
sale of gas or water. 

2. Municipal Corporations: Streets and Sidewalks: Franchises. The 
subsurface use of a public thoroughfare, which does not inter- 
fere with its public use, which is subject to termination by 
the city, and which is of such a limited nature as not to be of 
general public interest, is not a proper subject for a franchise. 

8. Municipal Corporations: Streets and Sidewalks: Licenses and 
Permits. By legislative authority a city of the metropolitan 
class operating under a home rule charter may properly provide 
for such use of its streets for private purposes under a proper 
permit issued as provided by ordinance. 


Appeal from the district court for Douglas County: 
JoHN C. BurKE, Judge. Affirmed. 


Foulks, Wall & Wintroub, for appellants. 


Robert D. Mullin of Boland, Mullin & Walsh, Thomas 
N. Wright, F. Vinson Roach, William Strong, and James 
E. Fellows, for appellees. 


Heard before WuitTE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newton, JJ. 


NEwrTOon, J. 

This action tests the right of defendant Northern 
Natural Gas Company to use the subsurface of the 
streets of the city of Omaha for pipes conveying steam 
and refrigerated water without first securing a fran- 
chise. Judgment for defendants was entered in the trial 
court. We affirm the judgment of the trial court. 

For convenience, defendants Northern Natural Gas 
Company, Metropolitan Utilities District of Omaha, and 
the City of Omaha will be hereinafter respectively re- 
ferred to as Northern, M.U.D., and City. 
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Northern constructed and operates a plant in down- 
town Omaha which supplies steam and chilled water to 
several buildings in the area for purposes of heating and 
air conditioning. The steam and chilled water are dis- 
tributed by means of pipes or conduits lying under the 
surface of the streets and are returned to Northern’s 
plant in the same manner, The plant is steam powered 
and natural gas is used to heat the boilers. All gas and 
water used in the system are purchased from M.U.D. 
All water used in the system, either as water or steam, 
after circulating through the system and through the 
buildings supplied, is returned and reused, the only 
exception being small unavoidable losses of steam and 
a minor loss due to the use of steam as a humidifier. 
Customers are charged for steam losses occurring on 
the customer’s premises, Northern does not purport to 
be a public utility but reserves the privilege of accepting 
or rejecting customers and contracts with each on an 
individual basis. Its pipes or conduits were installed 
and are maintained under a permit issued by the City 
for which a charge is made annually. 

Plaintiffs contend: (1) That Northern is engaged in 
the sale of steam and water in competition with M.U.D.; 
(2) that the operation is one requiring a franchise; and 
(3) that the permit is void as one permitting a purely 
private use of the streets. 

The City is included in the Metropolitan Utilities Dis- 
trict. Plaintiffs call attention to section 14-1011, R. R. 
S. 1943, which provides that if any portion of the dis- 
trict is supplied with water by any other entity, the 
M.U.D. board shall have power to fix water rates, regu- 
late conditions of water service, and the conduct of 
the water plant affording such supply. Also cited is 
section 14-1009, R. R. S. 1943, which provides that no 
franchise or permit for the use of the streets for the 
laying of pipes in connection with a water plant de- 
signed for public or private service shall be granted 
except by the board of directors of M.U.D., and such 
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franchise or permit shall not be valid until approved by 
the electors of the district. The inapplicability of these 
statutes to the existing situation is apparent. Section 
14-1008, R. R. S. 1943, gives M.U.D. general supervision 
and control of all matters pertaining to the water supply 
of the district. These statutes are clearly designed to 
give M.U.D. exclusive control of the water supply with- 
in the district. The term “water plant” refers to a 
“water plant affording such supply,” in other words, to 
the production and supplying of water for consumption 
within the district. Northern obtains its water from 
M.U.D. It does not operate an independent plant pro- 
ducing water. Neither does it supply water for con- 
sumption by others. Any loss of water through escap- 
ing steam is negligible and not an inherent part of its 
operation which is aimed solely at the production of 
heat and cold by means of steam and chilled water. 
Plaintiffs’ contention that Northern is engaged in the 
distribution and sale of gas and water is untenable. 

It is urged that Northern’s operation is one requiring a 
franchise which under the terms of section 14-811, R. 
R. S. 1943, cannot be issued without approval of the 
electors of the City. Such a franchise has not been ob- 
tained. As previously mentioned, Northern is operating 
under a permit issued in conformity with sections 
28.20.010 to 28.20.140 of the Omaha municipal code. The 
pertinent portions of the ordinance provide: 

“It shall be unlawful for any person, firm or corpora- 
tion to use any space underneath, upon or above the 
surface of any street, alley, public way or other public 
grounds belonging to the city of Omaha, or to construct 
any structure thereunder or thereover, * * * without 
first obtaining a permit so to do from the Permits and 
Inspection Division of the Public Safety Department of 
the City of Omaha; * * *.” § 28.20.010. 

Section 28.20.070 requires the payment of annual com- 
pensation for the privilege of maintaining such structures. 

Section 28.20.120 forbids interference with public works 
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and utilities except on consent of the city and lays down 
rules governing such action designed to prevent undue 
disruption of services rendered by public utilities. 

Section 28.20.140 provides for the revocation of such 
permits on failure to comply with all requirements of 
the ordinance or if the space described in the permit 
shall be required for public use. 

When is a franchise, as distinguished from a license or 
permit, required to authorize the use of a city’s streets 
and alleys? A franchise is generally defined as a spe- 
cial privilege conferred by government upon an indi- 
vidual or corporation to do that which does not belong 
te the citizens of the country generally by common 
right. See, 36 Am. Jur. 2d, Franchises, § 1, p. 722; 
Omaha & C. B. St. Ry. Co. v. City of Omaha, 114 Neb. 
483, 208 N. W. 123. The definition is sufficiently broad. 
to include licenses and permits; yet, it is generally con- 
ceded that there is a distinction between a franchise and 
a permit or license. See, 36 Am. Jur. 2d, Franchises, 
§ 2, p. 724; 37 C. J.S., Franchises, § 7, p. 149. The author- 
ities concede that the distinction is of a somewhat nebu- 
lous and uncertain character without an exact line of 
demarcation. “ ‘A franchise is property, * * * a vested 
right, protected by the Constitution—while a license is 
a mere personal privilege, and, except in rare instances 
and under peculiar conditions, revocable.” Shaw v. 
City of Asheville, 269 N. C. 90, 152 S. E, 2d 139. “It is 
true that a mere license is defined to be a permit or 
privilege to do what otherwise would be unlawful, and 
is not a contract between the authority granting it and 
the person to whom it is granted, * * * but the grant 
of a franchise, when accepted and acted upon, does 
create a contract, * * * since it creates obligations bind- 
ing upon both the grantor and the grantee.” Denny v. 
Brady, 201 Ind. 59, 163 N. E. 489. In Finney v. Estes, 
130 Colo. 115, 273 P. 2d 638, it was held that a grant by 
a city council of a nonexclusive right to collect and dis- 
pose of garbage in.the city, which was revocable by the 
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city at any time without payment of penalty, constituted 
a revocable “permit” and not a “franchise” which under 
the city charter could be granted only upon a vote of 
the tax-paying electors. 

“What is the proper subject of a franchise depends 
largely upon existing conditions and the extent to which 
the public welfare is affected by the conduct of the 
business or enterprise in question. Rights exercised 
by a citizen may, when the public interest requires, be 
withdrawn by the state, so as in effect to make them fran- 
chises to all practical intents and purposes. Whenever 
any occupation or business is conducted in such a manner 
that the welfare of the people generally requires it to 
be regulated, modified, or restrained altogether, the 
legislature may affix to its exercise any conditions that 
legitimately tend to correct the evil; and thus, what 
was at one time a common right may be made the sub- 
ject of a franchise.” 36 Am. Jur. 2d, Franchises, § 3, 
p. 725. See, also, 37 C. J. S., Franchises, § 1d, p. 146. 

The laying of pipes or conduits in the streets by North- 
ern does not in any manner interfere with the public 
use of the streets and is in no sense a public nuisance. 
No contract has been entered into which gives or guar- 
antees to Northern a property or contract right in the 
streets or the use of the streets. There is no attempt 
or necessity to regulate Northern’s business or its rates 
in ways common to a franchise. Rather, it enjoys a mere 
personal privilege which must be exercised without 
detriment either to the public or to public utilities and 
which is revocable if it comes in conflict with the pub- 
lic interest. Northern’s project serves only a very small 
segment of the people of Omaha and the public welfare 
is not affected by the conduct of its business. It is of 
far less interest to the people of Omaha than the con- 
duct of other business enterprises patronized by the 
public generally. Under such circumstances, we cannot 
conceive of the public interest being sufficient to war- 
rant an expensive and time-consuming election to pass 
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upon its desirability and propriety nor do we believe 
that this situation is one contemplated by the statutes 
cited by plaintiffs as requiring a franchise. 

Finally, we believe that plaintiffs’ contention that the 
permit issued to Northern is void as authorizing a private 
use of the public ways is without merit. We are not 
unmindful of the general rule that such private use can- 
not be granted without legislative authority, but it can 
be granted when such authority has been given, for ex- 
ample, in the case of privately owned and operated 
public utilities. Section 14-106, R. R. S. 1943, gives the 
city council authority to regulate the “laying down gas 
and other pipes.” (Emphasis supplied.) Section 14-107, 
R. R. S. 1943, provides that the council ‘may determine, 
fix and charge rentals for subways and conduits.” The 
City has adopted and operates under a home rule char- 
ter. In Mollner v. City of Omaha, 169 Neb. 44, 98 N. 
W. 2d 33, this court said: “ ‘We hold that the city may 
by its charter under the Constitution provide for the 
exercise by the council of every power connected with 
the proper and efficient government of the municipality, 
including those powers so connected, which might law- 
fully be delegated to it by the legislature, without wait- 
ing for such delegation. It may provide for the exer- 
cise of power on subjects, connected with municipal 
concerns, which are also proper for state legislation, 
but upon which the state has not spoken, until it speaks.’ ” 
The authority of the City to act in the manner it has 
appears to be clear. 

The judgment of the district court is affirmed. 

AFFIRMED. 

Bos.AuGH, J., not participating. 


406 NEBRASKA REPORTS [Vou. 185 
Giangrasso v. Eagle Distributing Co. 


Dominick L. GIANGRASSO, APPELLANT, V. EAGLE 
DISTRIBUTING COMPANY, APPELLEE, 
176 N. W. 2d 16 


Filed April 3, 1970. No. 37366. 


Judgments: Appeal and Error: Time. Where a notice of appeal 
is not filed within 1 month from the entry of the judgment or 
final order appealed from, this court obtains no jurisdiction 
to hear the appeal and it must be dismissed. 


Appeal from the district court for Douglas County: 
Joun E. Murpuy, Judge. Appeal dismissed. 


Thomas P. Kelley of Kelley, Grant, Costello & Dugan, 
for appellant. 


Gross, Welch, Vinardi, Kauffman, Schatz & Day, for 
appellee. 


Heard before WuirTE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and NewrTon, JJ. 


McCowy, J. 

Where a notice of appeal is not filed within 1 month 
from the entry of the judgment or final order appealed 
from, this court obtains no jurisdiction to hear the ap- 
peal and it must be dismissed. See, § 25-1912, R. R. S. 
1943; Ruan Transport Corp. v. Peake, Inc., 163 Neb. 319, 
79 N. W. 2d 575; Morimoto v. Nebraska Children’s Home 
Society, 176 Neb. 403, 126 N. W. 2d 184. 

The notice of appeal in this workmen’s compensation 
case having been filed out of time, the appeal is 
dismissed. 

APPEAL DISMISSED. 
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DWAINE BOHN, APPELLANT, v. DARRELL KRUGER, APPELLEE. 
176 N. W. 2d 14 


Filed April 3, 1970. No. 37386. 


Damages: Trial: Evidence. When the amount of the damages al- 
lowed by a jury is clearly inadequate under the evidence in 
the case, it is error for the trial court to refuse to set aside 
such verdict. 


Appeal from the district court for Pierce County: 
GerorcE W. Ditrrick, Judge. Reversed and remanded. 


Deutsch & Hagen, for appellant. 


McFadden & Kirby and Jewell, Otte & Pollock, for 
appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
Smitx, McCown, and Newron, JJ. 


McCowy, J. 

This is an action for damages resulting from a farm 
accident in which the defendant backed a tractor over 
the plaintiff. The jury verdict for the plaintiff was 
$3,194.99, and plaintiff has appealed. The sole issue on 
appeal is the inadequacy of the verdict and judgment. 

It was stipulated that the plaintiff had paid certain bills 
for items of special damages in the total sum of $3,424.62, 
and that the amounts paid were fair and reasonable. The 
jury verdict of $3,194.99 was the exact amount of the 
stipulated medical expenses paid by the plaintiff. The 
remaining items of special damages totaling $229.63 
represented farm labor hired by the plaintiff while 
incapacitated. 

Plaintiff’s original injuries were undisputed. He sus- 
tained three fractures of the pelvic ring. His bladder was 
ruptured and his urethra completely severed. These 
injuries required surgery. The plaintiff spent 30 days 
in the hospital immediately following the accident. He 
was returned to the hospital for an additional 4 days 
approximately 2 weeks after his first release. The acci- 
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dent occurred on April 30, 1966, and at the time of trial 
in May 1969, he was still under medical care. 

The surgeon and also the treating urologist testified 
that the plaintiff had a stricture of the membranous 
urethra where it had been severed; a residual defect 
in the bladder; and an elongated and fixation of the 
prostatic urethra. In the opinion of the treating urolo- 
gist, the plaintiff had a 25 percent permanent partial 
disability. 

The only other doctor who testified was a urologist 
who examined the plaintiff on one occasion more than 
2 years after the accident. He had never seen ariy 
X-rays of the plaintiff. His examination was manual 
and cystoscopic. He testified that the plaintiff’s lower 
urinary tract at the time of his examination was normal 
except for the stricture of the membranous urethra. He 
did not know what percentage of disability would re- 
sult because he felt there was nothing incapacitating. 
He testified that if internal surgery were required to 
repair the stricture, there might be a disability of “5 
per cent at the most.” 

All of the doctors agreed that there is a stricture or 
narrowing of the membranous urethra, and that it will 
require periodic dilations in the future. There is no 
dispute but that the plaintiff had extensive pain and 
suffering. While there was some evidence of damage 
to plaintiff’s sexual capabilities, this evidence was dis- 
puted and largely speculative or conjectural. 

Contributory negligence of the plaintiff was pleaded 
and submitted to the jury. The evidence was more than 
ample to sustain a verdict for the plaintiff. The plain- 
tiff’s stipulated special damages exceeded the amount of 
the jury’s verdict. It is apparent that the jury disre- 
garded the instructions of the court and the uncontra- 
dicted evidence of special damages. It is also obvious 
that plaintiff received no damages for pain and suffering, 
nor for any permanent injury. Under the facts here, 
the amount of the verdict was grossly inadequate. 
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When the amount of the damages allowed by a jury 
is clearly inadequate under the evidence in the case, it 
is error for the trial court to refuse to set aside such 
verdict. Dolen v. Beatrice Restaurant Co., 137 Neb. 
247, 289 N. W. 336; Gross v. Johnson, 174 Neb. 273, 117 
N. W. 2d 534; Schumacher v. Lang, 160 Neb. 43, 68 N. W. 
2d 892. 

The district court erred in overruling the motion 
for new trial. The judgment of the district court is 
reversed and the cause remanded for a new trial. 

REVERSED AND REMANDED. 


DaniEL N. WEBSTER, APPELLEE, v. BrRucE L. HALBRIDGE, 
APPELLANT, 
176 N. W. 2d 8 


Filed April 3, 1970. No. 37394. 


1. New Trial. The district court has the power and is required 
to consider and determine motions for a new trial by the exer- 
cise of its judicial discretion. 

2. New Trial: Appeal and Error. This court will not ordinarily 
disturb a trial court’s order granting a new trial, and not at 
all unless it clearly appears that no tenable ground existed 
therefor. 

8. Trial: Evidence: Appeal and Error. Ordinarily, where testi- 
mony is offered and admitted in evidence without objection 
being made thereto, error cannot be predicated on it. 

4. Damages: Trial: Evidence. Where the amount of damages al- 
lowed by the jury is clearly inadequate under the evidence in 
the case, it is error for the trial court to refuse to set aside 
such verdict. 


Appeal from the district court for Douglas County: 
Patrick W. LyncuH, Judge. Affirmed. 


Stephen A. Davis of Cassem, Tierney, Adams & Hen- 
atsch, for appellant. 


George O. Kanouff, for appellee. 
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Heard before WHITE, C. J., CARTER, SPENCER, BoSLAUGH, 
SmitH, McCown, and Newton, JJ. 


SPENCER, J. 

This is an action for damages for personal injuries 
and property damage in which the trial court directed 
against the defendant on liability. The jury returned 
a verdict for the plaintiff in the amount of $1,600. The 
trial court sustained plaintiff’s motion for a new trial 
because in his opinion the jury was influenced by mat- 
ters not relevant to the case and the verdict was inade- 
quate. Defendant perfected an appeal to this court. 

Under our law a motion for a new trial is ordinarily 
addressed to the sound discretion of the trial court and 
is not subject to review absent an abuse of discretion. 
The district court has the power and is required to con: 
sider and determine motions for a new trial by the 
exercise of its judicial discretion. As used in this con- 
nection, judicial discretion means the application of 
statutes and legal principles to all of the facts of the 
case. State v. Wixson, 175 Neb. 431, 122 N. W. 2d 72. 

We held in Wagner v. State, 176 Neb. 589, 126 N. W. 
2d 853, that this court will not ordinarily disturb a trial 
court’s order granting a new trial, and not at all unless 
it clearly appears that no tenable ground existed therefor. 

This accident occurred when the plaintiff’s eastbound 
vehicle entered the intersection of Forty-second and 
Harney Streets in Omaha, Nebraska, on a green light, 
and the defendant’s vehicle forcefully collided with it. 
Plaintiff’s car damage was $676.33, and his special dam- 
ages would slightly exceed the amount of the verdict. 
Plaintiff sustained some injuries as the result of the 
accident. He spent 2 hours at the hospital after the 
accident and made several visits to his doctor’s office. 
A wound on his head required four stitches. The medical 
testimony indicated that the scar on his forehead would 
be to some extent permanent. The amount of plain- 
tiff’s special damages totaled $2,015.61. The only con- 
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troverted item is whether or not the plaintiff could have 
gone back to work on October 18 rather than on Octo- 
ber 31. Even if we deduct the difference his out-of- 
pocket .expenses would be more than. $1,600. ; 
The incident. referred. to by the trial. court between 
the defendant and the plaintiff’s son came into the 
record on the direct testimony of the defendant without 
objection. Ordinarily, where testimony is offered’ and 
admitted in evidence without objection being made 
thereto, error cannot be predicated on it. State v. 
Dillon, 175 Neb. 444, 122 N. W. 2d 223. 
OA direction. of liability for a collision does not thereby 
constitute an admission that all damages claimed by a 
plaintiff were the proximate result of the accident. 
Cooper v. Hastert, 175 Neb. 836, 124 N. W. 2d 387. How- 
ever, where the amount of damages allowed by a jury is 
clearly inadequate under the evidence in the case, -it is 
error for the trial court to refuse to set aside such ver- 
dict. Gross v. Johnson, 174 Neb. 273, 117 N. W. 2d 534. 
It was the opinion of the trial court in setting aside the 
verdict on the grounds of inadequacy that the demeanor 
of the witnesses and the incident between the defendant 
and the plaintiff’s son after the accident must have in- 
fluenced the jury to the detriment of the plaintiff. On 
this record we find that the trial court did not abuse its 
discretion in sustaining the motion for a: new . trial. 
Absent such abuse, the judgment should be and hereby 


is affirmed. 
Avera: ; 


ALFRED E. BERIGAN, APPELLEE, v. Mary L. BERIGAN, NOW 
Mary L. LECHMAN, APPELLANT. 
176 N. W. 2d 1 
Filed April 3, 1970. No. 37439. 


‘1. Divorce: Parent and Child. If the circumstances of ‘the parties 
change or if it is in the best interests of the children the court 
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may from “time to time,” on the application of either party or 
on its own motion, revise or alter the custody provisions of a 
divorce decree. 


A proper regard for the welfare of children 
requires the parent to refrain from conduct which would reflect 
on him and produce harmful effects upon his children. 

The proper rule in a divorce case, where the 
custody of minor children is involved, is that the custody of 
the child is to be determined by the best interests of the child, 
with due regard for the superior rights of fit, proper, and suit- 
able parents. 


The natural rights of a parent to the custody 
of his child are not absolute. They must yield to the best 
interests of the child where the preferential rights have been 
forfeited. 


The court’s discretion is broad and not limited 
to a choice between parents. 


Appeal from the district court for Douglas County: 
LAWRENCE C, KRELL, Judge. Reversed and remanded. 


Mitchell & Beatty, for appellant. 


Leo Eisenstatt and J. Patrick Green of Eisenstatt, Hig- 
gins, Miller & Kinnamon, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newton, JJ. 


Waite, C. J. 

A 1964 divorce decree granted the defendant mother 
Mary Berigan a divorce but, due to her serious illness, 
placed custody of their two boys in the plaintiff father. 
On August 7, 1968, defendant filed this petition for 
modification and custody of the boys. At the close of 
her evidence, the district court sustained the plaintiff’s 
motion to dismiss for insufficiency of evidence. We re- 
verse the judgment of the district court and remand the 
cause for a new trial. 

If the circumstances of the parties change or if it is 
in the best interests of the children the court may from 
“time to time,” on the application of either party or 
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on it own motion, revise or alter the custody provision of 
a divorce decree. § 42-312, R. R. S. 1943. 

A previous petition filed in 1964 was discontinued, and 
a 1966 petition was dismissed for insufficiency of evi- 
dence on November 3, 1966. We avoid questions of res 
judicata by considering evidence as to fitness since 
November 3, 1966. See Goodman v. Goodman, 180 Neb. 
83, 141 N. W. 2d 445. 

We summarize our findings from the evidence. The 
defendant, seriously ill, depressed, and sometimes dis- 
oriented, was incapable of the children’s care at the 
time of her securing the 1964 divorce. Consequently, 
the custody of the two boys was granted to the plaintiff. 
No finding of defendant mother’s “unfitness” was made 
by the court at that time or at any time since in this 
litigation. 

Defendant’s evidence conclusively shows a long, con- 
tinued, complete, and remarkable recovery from her in- 
capacitating illness present at the time of the divorce. 
She has been employed, is now remarried, and main- 
tains a good home with an ample income to support and 
maintain the boys. 

The evidence sustains a finding that the plaintiff 
takes the boys (ages 8 and 10 at the time of trial) to 
taverns and bars, and that he becomes intoxicated in 
their presence. The youngest boy, on examination, 
stated that when plaintiff was drinking he does “stupid 
stuff, * * * like drive crazy.” He takes them with him 
when visiting women, they are often kicked by their 
father, he comes home after the boys have eaten, they 
know he has been drinking because he walks funny, 
his hands go all over, he looks straight at the floor, and 
then goes to bed. This happens several times a week. 
The boys have found whiskey bottles under the car 
seats and are locked out of the house so the house- 
keeper can watch television; they have been to the 
police station with their father to get one of his lady 
friends out of jail; and the police took the father to 
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jail once when he was asleep on the interstate with the 
eldest boy in the back seat. 

The evidence in this case is not confined to isolated 
incidents. It reveals a continuous and habitual pattern 
of drinking and drunkenness, erratic automobile driving, 
bar hopping, being thrown out of bars, immoral and dis- 
solute conduct with women, and general irresponsibility. 
The defendant’s evidence warrants an inference of ag- 
gravation of improper conduct both in quality and de- 
gree since November 1966. Some of the evidence is from 
paid investigators but it is amply corroborated by in- 
dependent witnesses. The invasion of this conduct into 
the lives of the two boys is clear, either by direct evi- 
dence or inescapable inference. The evidence, quite 
overwhelming in nature, is inconsistent with any ra- 
tional finding of present fitness in the plaintiff. 

The state and the court’s concern is not merely ade- 
quate food and clothing for children but the proper 
moral and educational background, including the en- 
vironment of the home, the stability and love of the 
parental relationship, and the effect which the actions 
of a parent may create in the impressionable mind of a 
child of tender years. A proper regard for the welfare 
of children requires the parent to refrain from conduct 
which would reflect on him and produce harmful effects 
upon his children. Speck v. Speck, 164 Neb. 506, 82 N. 
W. 2d 540. 

In modification cases, we have recently applied the fol- 
lowing rule: “The proper rule in a divorce case, where 
the custody of minor children is involved, is that the 
custody of the child is to be determined by the best in- 
terests of the child, with due regard for the superior 
rights of fit, proper, and suitable parents. * * * The 
natural rights of a parent to the custody of his child 
are not absolute. They must yield to the best interests 
of the child where the preferential right .has been for- 
feited.” (Emphasis supplied.) Jones v. Jones, 183 Neb. 
223, 159 N. W. 2d 544; Goodman v. Goodman, supra. 
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It is clear from a review of the record and the appli- 
cable authorities, that there is ample evidence to sus- 
tain a finding of the present unfitness of the plaintiff. 
The district court was in error in not hearing all of the 
evidence and then determining the case in the best 
interests of the two children on the merits. The court’s 
discretion in the determination of custody is broad and 
not limited to a choice between parents. §§ 42-311 and 
42-312, R. R. S. 1943. 

The judgment of the district court dismissing de- 
fendant’s petition is reversed and the cause remanded 
for a new trial. The costs of this appeal including an 
attorney’s fee to the defendant in the sum of $500 are 
taxed to plaintiff. 

REVERSED AND REMANDED. 


STATE oF NEBRASKA, APPELLEE, V. Epwarp D. KENNEDY, 
APPELLANT. 
176 N. W. 2d 12 


Filed April 3, 1970. No. 37448. 


Criminal Law: Right to Counsel: Guilty Plea. Appointment of 
‘counsel and the arraignment of the defendant on the same day 
do not show lack of effective assistance by counsel where the 
facts and circumstances of the offense were such that in- 
vestigation by counsel was not required and a plea of guilty was 
appropriate. 


Appeal from the district court for Douglas County: 
RupotPH Tesar, Judge. Affirmed. 


William D. Staley, for appellant. 


Clarence A. H. Meyer, Attorney General, and Melvin 
K. Kammerlohr, for appellee. 


Heard before WuITE, C. J., CARTER, SPENCER, BosLaucu, 
Smutu,“McCown, and Newton, JJ. 
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BosLaucu, J. 

In 1959 the defendant was convicted of possession of 
burglary tools and carrying concealed weapons. He 
was sentenced to 15 years’ imprisonment on each count 
as an habitual criminal. The conviction was affirmed by 
this court in Kennedy v. State, 171 Neb. 160, 105 N. W. 
2d 710. 

The defendant has now moved to vacate these sen- 
tences. The defendant contends that his conviction for 
burglary in 1946 upon a plea of guilty was void because 
he was denied effective assistance of counsel. The de- 
fendant testified, by deposition, that he did not have 
counsel except at the time of sentencing. 

The defendant was charged with breaking and enter- 
ing an ice cream store in Omaha, Nebraska, on August 
8, 1946. The defendant admits that he was apprehended 
by the police inside the building. An information was 
filed the following day and the defendant brought be- 
fore the district court. The record then recites: 

“Whereupon, it appearing that said defendant is in 
indigent circumstances and unable to employ counsel, 
it is ordered by the Court that the Public Defender be 
and hereby is appointed to represent defendant. 

“Thereupon said defendant waives the filing of a 
complaint, preliminary examination, service of a copy 
of the information heretofore filed herein and the time 
provided by law before being required to answer there- 
to, and is, with his assent, arraigned for plea. The in- 
formation being read to him for plea thereto, said de- 
fendant says he is guilty of Burglary as charged therein. 

“Whereupon sentence is deferred and said defendant 
is remanded to custody of the Sheriff to await sentence.” 

The records of the office of the public defender show 
that the defendant was interviewed on August 9, 1946, 
and that the defendant was then on parole from the In- 
dustrial School for breaking and entering. 

Edward T. Hayes, a former assistant public defender, 
testified that it was always the practice to interview 


Vou. 185] JANUARY TERM, 1970 417 
State v. Huffman 


the prisoner prior to the time that a plea was entered. 
Mr. Hayes stated that he recognized the handwriting on 
the defendant’s interview card as that of Mr. Lovely 
who was the public defender at that time but is now 
deceased. 

The record will sustain a finding that the public de- 
fender was appointed as counsel for the defendant and 
conferred with him prior to arraignment. Although the 
appointment of counsel and the arraignment of the de- 
fendant occurred the same day, this does not establish 
that the defendant was deprived of the effective assist- 
ance of counsel. Commonwealth ex rel. Washington v. 
Maroney, 427 Pa. 599, 235 A. 2d 349. 

The facts and circumstances of the offense were not 
such as to require investigation by counsel, and a plea 
of guilty was appropriate. The record sustains the 
judgment of the district court denying the motion to 
vacate. 

The judgment of the district court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, Vv. HAROLD HUFFMAN, 
APPELLANT. 
176 N. W. 2d 506 


Filed April 10, 1970. No. 37332. 


1. Criminal Law: Appeal and Error. In determining the suffi- 
ciency of the evidence to sustain the conviction in a criminal 
prosecution, it is not the province of this court to resolve con- 
flicts in the evidence, pass on the credibility of witnesses, or 
weigh the evidence. 

2. Criminal Law: Trial: Evidence. Error in the admission of evi- 
dence may be harmless if the fact is established by other 
evidence. 

3. Criminal Law: Trial. Participation in a hearing on an habitual 
criminal charge without objection is a waiver of the notice 
required by section 29-2221, R. S. Supp., 1967. 
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Appeal from the district court for Hall County: Don- 
ALD H. WEAVER, Judge. Affirmed. 


Kelly & Kelly, for appellant. 


Clarence A. H. Meyer, Attorney General, and Ralph 
H. Gillan, for appellee. 


Heard before CARTER, SPENCER, BoSLAUGH, SMITH, 
McCown, and Newron, JJ. 


BOSLAUGH, J. 

The defendant was convicted on four counts of forgery 
and uttering forged instruments. He was sentenced to 
20 years’ imprisonment on three counts, and to 22 years’ 
imprisonment on Count IV. His motion for new trial 
was overruled and he has appealed. 

The assignments of error relate to the sufficiency of 
the evidence; the admission of evidence; and the failure 
to give the statutory notice required by section 29-2221, 
R. S. Supp., 1967. 

The record shows that the defendant was employed as 
an attendant at the Conoco Courts service station in 
Grand Island, Nebraska. He was living at Giltner, 
Nebraska, with Faye Boersen. On March 2, 1969, at 
about 3 p.m., when Faye was at the service station, the 
defendant asked her to get some check blanks from Ham 
Jungclaus. She obtained the check blanks and returned 
to the station. 

At the defendant’s request, Faye wrote out a check 
for $15 and gave it to the defendant. She did not place 
any signature on the check, but the defendant later 
told Faye that he cashed it. The check was received 
in evidence as exhibit 1 and purports to have been 
signed by “W. R. Schatz.” W.R. Schatz testified that 
he did not sign exhibit 1 and did not authorize anyone 
to place his signature on the check. He identified a 
duplicate invoice which he had signed at the Conoco 
Court service station’ in Grand Island on March 2, 1969, 
for the purchase of gasoline on a credit card. 
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Ron Cook, who was also employed at the Conoco 
Courts service station, identified exhibit 3 as a check 
which was in the cash register at the station on the 
afternoon of March 2, 1969. Exhibit 3 is a check for 
$43 which purports to have been signed by “D. W. 
Ryder.” Cook testified that the defendant said that he 
had cashed exhibit 3. 

Del Ryder testified that he did not sign exhibit 3 and 
that he did not authorize anyone to place his signature on 
the check. Ryder identified a duplicate invoice which 
he had signed at the Conoco Courts service station on 
March 2, 1969, using “D. W. Ryder” as his signature, 
for the purchase of gasoline on a credit card. An officer 
of the bank testified that the authorized signature for 
the Ryder account was “Del W. Ryder.” 

There was other evidence from which the jury could 
infer that the defendant had forged the checks by tracing 
the signatures from the duplicate invoices which Schatz 
and Ryder had signed at the service station on March 
2, 1969. 

The evidence was sufficient, if believed, to sustain 
a finding of guilty on all four counts. It is not the 
province of this court to resolve conflicts in the evi- 
dence, pass on the credibility of witnesses, or weigh 
the evidence. State v. Adams, 181 Neb. 75, 147 N. W. 
2d 144. 

The defendant’s second assignment of error relates to 
exhibits 1 and 3 which were received in. evidence with 
slips attached by the bank showing why the checks were 
returned unpaid. The slip attached to exhibit 1: bears 
a notation: “no acct.” The slip attached to exhibit 3 
bears a notation: “forgery” and “not like signature on 
file”’ The defendant contends that the return slips 
with the notations were hearsay and should not have been 
admitted. 

The defendant objected to the admission of exhibits 
1 and 3 for lack of foundation but made no objection 
specifically directed at the return slips. There was no 
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prejudice in admitting the checks with the return slips 
attached because the other evidence clearly established 
that both exhibits were forgeries. Lamb v. State, 40 
Neb. 312, 58 N. W. 963. State v. Morgan, 182 Neb. 639, 
156 N. W. 2d 799, is not applicable here. 

The defendant’s third assignment of error relates to 
the hearing upon Count XI of the information which 
alleged that the defendant was an habitual criminal. Sec- 
tion 29-2221, R. S. Supp., 1967, provides in part: ‘The 
court shall fix a time for the hearing and notice thereof 
shall be given to the accused at least three days prior 
thereto.” The defendant contends that a sentence im- 
posed under the habitual criminal law is void if the 
statutory notice of the hearing was not given. 

The defendant was convicted on April 17, 1969, and 
sentenced on April 28, 1969. There is nothing in the 
record to show that the defendant or his counsel were 
notified 3 days in advance that a hearing on the habitual 
criminal charge would be held on April 28, 1969. How- 
ever, the defendant was present in court with his counsel 
on April 28, 1969, and participated in the hearing on the 
habitual criminal charge without objection. The de- 
fendant did move for a continuance for the purpose of 
filing an application for probation, but there was no 
objection made to the hearing on the habitual criminal 
charge. Participation in the hearing without objection 
was a waiver of the statutory notice of the hearing. See, 
Jackson v. Olson, 146 Neb. 885, 22 N. W. 2d 124, 165 
A. L. R. 932; Foster v. State, 83 Neb. 264, 119 N. W. 475. 

The judgment of the district court is affirmed. 

AFFIRMED, 
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STATE OF NEBRASKA, APPELLEE, V. Rupy C. Hamre, 
APPELLANT. 
176 N. W. 2d 232 


Filed April 10, 1970. No. 37341. 


1. Criminal Law: Automobiles: Evidence. In the absence of ob- 
jection in the trial court, a defendant may not be heard to 
complain of a lack of sufficient foundation for admission into 
evidence of the results of breathalizer tests. 

2. Criminal Law: Statutes: Appeal and Error. A complaint charg- 
ing a statutory misdemeanor substantially in the language of 
the statute, will be liberally rather than technically construed, 
and if a defect is amendable, it will be held sufficient on appeal 
in the absence of objection in the trial court. 


Appeal from the district court for Hall County: Don- 
ALD H. WeAveR, Judge. Affirmed. 


Kelly & Kelly, for appellant. 


Clarence A. H. Meyer, Attorney General, and Chaun- 
cey C. Sheldon, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newron, JJ. 


McCown, J. 


The defendant, Ruby C. Haile, was found guilty by a 
jury of operating a motor vehicle while under the in- 
fluence of alcoholic liquor, and on a second count of 
abusing an officer while in the execution of his office. 
On Count I, the defendant was sentenced to pay a fine 
of $100 and her driver’s license was suspended for 6 
months. On Count II, the defendant was sentenced to 
5 days in the Hall County jail. 

The defendant’s first assignment of error is that the 
evidence as to breathalizer tests was incompetent be- 
cause the record did not show that the method or equip- 
ment had been approved by the Department of Health 
as provided by statute. Testimony by the State estab- 
lished that Captain Bacon, the officer administering the 
breathalizer tests, had a license issued by the State as 
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a breathalizer operator, and also identified the type and 
make of the test machine. The evidence does not affirm- 
atively and directly show that the breathalizer method 
was approved by the Department of Health. 

On direct testimony, Captain Bacon testified that an 
attempt to give a breathalizer test after the defendant’s 
arrival at the police station was unsuccessful because 
the defendant did not blow sufficient breath into the 
equipment to permit any test analysis. The defendant’s 
counsel, on cross-examination, elicited the fact that a 
second breathalizer test, taken more than an hour and a 
half after defendant’s arrest showed .14 percent of 
alcohol. There was no objection to the introduction of 
any of the testimony with respect to the breathalizer 
tests, nor was the point raised in the motion for new 
trial. 

It is obvious that the defendant cannot properly ob- 
ject to testimony as to test results when the defendant 
elicited the testimony. It is also apparent that if de- 
fendant was not satisfied with the foundation laid for 
the State’s evidence and testimony as to breathalizer 
tests, objections should have been made at the time and 
on that ground. In the absence of objection in the 
trial court, a defendant may not be heard to complain 
of a lack of sufficient foundation for admission into 
evidence of the results of breathalizer tests. See Dietze 
v. State, 162 Neb. 80, 75 N. W. 2d 95, as to radar speed 
evidence. In addition, the issue. was not raised in a 
motion for new trial and will not be considered now. 
See Kennedy v. State, 170 Neb. 193, 101 N. W. 2d 853. 
It should also be pointed out that there was ample 
evidence, entirely aside from any breathalizer test re- 
sults, upon which the jury could and did find the de- 
fendant guilty on Count I. 

There was also ample evidence to establish that the 
defendant verbally and physically abused the arresting 
officer, kicked him, and scratched his face. The de- 
fendant, however, now contends for the first time, that 
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the complaint as to Count II was fatally defective be- 
cause it failed to specifically allege that the offense 
charged was committed within the limits of the City of 
Grand Island. It must be noted also that the count in- 
volves a statutory misdemeanor and that if the com- 
plaint is found insufficient or defective at any stage of 
the proceedings on appeal in the district court, the court 
shall order a new complaint to be filed. See, § 29-613, 
R. R. S. 1943; State v. Ruggiere, 180 Neb. 869, 146 N. 
W. 2d 373. Even in the case of a felony where an alleged 
defect in the information was not called to the attention 
of the trial court in the motion for new trial, this court 
has held that an information first questioned on appeal 
must be held sufficient unless it is so defective that by 
no construction can it be said to charge the offense 
for which the accused was convicted. Anderson v. 
State, 150 Neb. 116, 33 N. W. 2d 362. 

The defendant relies on Gaweka v. State, 94 Neb. 53, 
142 N. W. 287, decided in 1913. That case held that 
an information was insufficient if it did not allege that 
the offense of resisting a municipal officer was com- 
mitted within the limits of the municipality of the officer. 
The complaint in the case now before us charged the 
statutory offense in the specific language of the statute, 
and that the offense occurred in Hall County, Nebraska. 
It also alleged that the named officer was abused “while 
in the execution of his office, of the Grand Island Police 
Department.” The evidence established that the of- 
fense occurred in the City of Grand Island, and the 
jury was instructed that it was necessary for the State 
to prove that the crime occurred in the City of Grand 
Island. Any reasonable intendment would make it clear 
that Count II of the complaint alleged that the offense 
was committed in Grand Island, Nebraska. The de- 
fendant was fully apprised of the offense charged, and 
failed to challenge the complaint until this appeal. Even 
if the complaint be regarded as insufficient or defective, 
it was amendable at any stage of the proceedings in the 
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district court, but would not support a challenge for the 
first time on appeal. 

A complaint charging a statutory misdemeanor sub- 
stantially in the language of the statute, will be liber- 
ally rather than technically construed, and if a defect 
is amendable, it will be held sufficient on appeal in 
the absence of objection in the trial court. See, Buckley 
v. State, 131 Neb. 752, 269 N. W. 892; State v. Neimer, 147 
Neb. 284, 23 N. W. 2d 81. To the extent that Gaweka 
v. State, 94 Neb. 53, 142 N. W. 287, is in conflict, it is 
overruled. 

The judgment of the trial court was correct and is 
affirmed. 

AFFIRMED. 


WatTKINS PropuctTs, INC., A CORPORATION, APPELLANT, V. 
JAMES H. KEANE, APPELLEE. 
176 N. W. 2d 230 
Filed April 10, 1970. No. 37441. 


Trial: Evidence. Clear, uncontradicted, self-consistent, and un- 
impeached business records of a party having initial production 
and persuasion burdens may suffice for a directed verdict in 
his favor. 


Appeal from the district court for Gage County: 
Ernest A. HupKa, Judge. Reversed and remanded for a 
new trial. 


Witte & Donahue, for appellant. 
Everson, Wullschleger & Sutter, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and NewrTon, JJ. 


SMITH, J. 
Watkins Products, Inc., alleged indebtedness of James 
H. Keane for goods wholesaled him and for freight 
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charges. After jury verdict for Keane the district court 
overruled Watkins’ alternative motion for judgment 
or new trial. Watkins appeals. Assigned for error are 
exclusion of freight charges from evidence and the 
rulings after verdict. 

Under a requirement agreement Keane promised to 
pay Watkins wholesale prices and prepaid transportation 
charges, and to deposit in a bank $1,500 as security. 
Watkins promised delivery f.o.b. one of its regular ship- 
ment points. The agreement provided that either party 
could terminate it by postal notification. 

Watkins, numbering Keane’s account 3264, headed 
some records, “James H. Keane, 612 Spring, Friend, Ne- 
braska,” and others, “Harling Agt, Glen Keane Prin, 
James H. R#1, Box 76 Geneva, Nebr.” A summary for 
1965 is as follows: 


No. of 
Date Entries Dr. Cr. 
3-1 Balance $1,179.22 
3-5 Merchandise 3 606.51 
3-24 to 5-18 Freight 3 56.20 
4-19 to 8-24 Merchandise 10 715.16 
Glen Harling $ 101.34 
12-2 Keane’s security 
deposit 1,537.50 


Total $2,557.09 $1,638.84 


12-2 Balance $ 918.25 

Account entries were explained. Keane on March 
13, 1965, signed a statement that the balance on March 
1 was correct, and at the trial he so stipulated. The 
latest orders personally signed by him were dated in 
February and represented by the entries on March 5. 
The 10 entries totaling $715.16 from April 19 to August 
24 resulted from orders signed by Glen Harling with- 
out indication of agency. 

Watkins filled 4 of the 10 orders from Glen Harling 
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by transporting the merchandise to Geneva in its trucks. 
It received delivery receipts signed by John or Betty 
Harling as agent for Glen Harling. No other evidence 
tends to disclose the relationship. Exhibits 13, 16, and 
22, excluded from evidence, were memoranda setting 
out charges of $56.20 for transportation of merchandise 
in Watkins’ trucks. 

Keane’s testimony is short. He quit retailing Watkins’ 
products February 16, 1965, when he moved to Beatrice. 
Watkins’ fieldman induced him to deliver the inventory 
to Glen and to sign an authorization form. Keane was 
advised it was a formality. 

The authorization, undated and addressed to Watkins, 
was signed by Keane as principal and by Glen under the 
words “Authorized Agent’s Signature.” It provided: “I 
... authorize Glen Harling to order .. . all goods under 
my contract with you :.. and to conduct any corre- 
spondence in his name, or in my name .. .; and request 
that you fill . . . all orders he may send you, and 

.. act upon . . . communications in relation thereto 
which you may receive from him, the same as you 
might ... do with orders sent you by me, or .. . (with) 
communications which I might write you personally.” 

On March 16, 1965, Watkins wrote Keane at Friend 
as follows: “We have received your properly signed 
Authorization Blank from which we note that Mr. Glen 
Harling has been authorized to order goods and conduct 
correspondence under your Agreement.” 

On March 25, 1965, Watkins wrote Keane at Friend 
concerning his February orders as follows: ‘Attached 
are copies of . . . invoices . . . dated March ‘3’ (5), 
1965, which merchandise was delivered to you via Com- 
pany-operated truck. As our files do not contain your 
personally signed acknowledgment of receipt of this mer- 
chandise, please sign the bottom of this letter in the space 
indicated. .. . ‘I have received the merchandise listed 
on the above . . . invoices... ————_—————— Dealer’s 
‘Signature.”: The letter was returned with Glen’s signa- 
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ture. By letter dated October 11 Watkins notified 
Keane' it was terminating the agreement. 

Only Keane and the custodian of Watkins’ records 
testified. Availability of Glen was a guess. 

The words “prepaid transportation charges” in the 
requirement agreement referred to carrier charges pre- 
paid by Watkins, but not to charges for transportation 
in Watkins’ trucks. No datum tended to prove reason- 
ableness of the amounts in exhibits 13, 16, or 22. The 
exclusionary rulings were correct. 

Clear, uncontradicted, self-consistent, and unimpeached 
business records of a party having initial production 
and persuasion burdens may suffice for a directed ver- 
dict in his favor. A similar rule governs testimony of 
an interested witness. See, City Nat. Bank v. Jones, 
109 Neb, 724, 192 N. W. 509 (1923); Farmers Grain & 
General Shipping Assn. v. Jordan, 107 Neb. 537, 186 N. 
W. 528 (1922). See, also, Ferdinand v. Agricultural] Ins. 
Co., 22 N. J. 482, 126 A. 2d 323, 62 A. L. R. 2d 1179 
(1956); James, “Sufficiency of the Evidence and Jury— 
Control Devices Available Before Verdict,” 47 Va. L. 
Rev. 218 at 226 (1961); :generally, Note, 107 U. Pa. L. 
Rev. 217 (1958). Contrary intimations in Shawnee 
State Bank v. Vansyckle, 109 Neb. 86, 189 N. W. 607 
(1922),-and Shawnee State Bank v. Lydick, 109 Neb. 
76, 189 N. W. 603 (1922), are disapproved. See Bobbé, 
“The Uncontradicted Testimony of an Interested Wit- 
ness,” 20 Cornell L. Q., 33 at 34, n. 7 (1934). 

The ‘stipulated balance and the debits of ‘March 5 
exceeded credits. The evidence brought those items, 
but not others, within the foregoing rule. Evidence of 
the transactions reflected in the 10 merchandise items 
after March 5 raised questions for the jury. The order 
denying the motion for judgment notwithstanding the 
verdict was correct. The order denying the motion for 
new trial, was erroneous. 

REVERSED AND -REMANDED, FOR A NEW TRIAL. 


428 NEBRASKA REPORTS [ Vou. 185 
Hyde v. Crocker 


In RE GUARDIANSHIP OF JAMES M. HybDE, INCOMPETENT. 
JAMES M. HYDE, APPELLANT, V. CHARLOTTE I. CROCKER 
ET AL., APPELLEES. 

176 N.W. 2d 234 


Filed April 10, 1970. No. 37461. 


1. Guardian and Ward. A proceeding for the appointment of a 
guardian is a probate matter. 

2. Guardian and Ward: Appeal and Error: Equity. An appeal in 
a guardianship matter from the county court to the district 
court is triable in the district court as a suit in equity, and 
on appeal to this court from the district court is heard and 
determined de novo. 

3. Guardian and Ward: Words and Phrases. The term mentally 
incompetent as used in the statute (section 38-201, R. R. S. 
1943) does not refer to a person who is sane but not as wise, 
intelligent, or mentally strong as some other person. It applies 
to the person whose mind is so affected as to have lost control 
of itself to such a degree as to deprive the person affected of 
sane and normal action. 


Appeal from the district court for Loup County: WIL- 
LIAM F. MAnasIL, Judge. Reversed and remanded with 
directions to dismiss. 


Thomas O. David, for appellant. 
Leo F. Clinch, for appellees. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
Smita, McCown, and Newron, JJ. 


SPENCER, J. 


This is an appeal from an order of the district court 
sustaining a finding by the county court of Loup County 
that the appellant was mentally incompetent and in- 
capable of having the charge and management of his 
person and property, and appointing a guardian for him. 

In June of 1963, appellant, who had been a very suc- 
cessful rancher, suffered a paralytic stroke. On Febru- 
ary 4, 1964, appellant agreed to the appointment of a 
conservator for his property. Appellant on three occa- 
sions thereafter filed applications to have the conserva- 
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torship dissolved. Two of them were dismissed on his 
application and the conservatorship was continued until 
September 16, 1968. Appellant’s real and personal prop- 
erty is now of the approximate value of $250,000. His 
principal asset is a 3,088-acre ranch in Loup County, 
Nebraska, which in recent years has been leased to his 
sister. His income during the conservatorship averaged 
between 11 and 12 thousand dollars a year before ex- 
penses. Appellant, who is 73 years of age, is now re- 
tired from ranching, lives alone at his ranch home, drives 
an automobile, and is ambulatory except for some re- 
striction in the use of one leg and one arm as the result 
of the stroke. 

The petitioners, who are the appellees herein, are the 
appellant’s children. During the year 1964, and sub- 
sequent to the appointment of the conservator, appellant 
secured a divorce from his wife. A property settlement 
between the parties was approved by the Loup County 
district court. 

On August 1, 1967, appellant filed the second applica- 
tion for the dismissal of the conservatorship. This was 
set for hearing on August 23. On August 15, appellant’s 
children filed the petition for the appointment of a 
guardian, and that hearing was set for September 20, 
1967. On September 2, 1967, appellant dismissed his 
application for termination of the conservatorship, and 
no hearing was had on the guardianship petition. Again, 
on July 23, 1968, appellant filed an application for the 
dismissal of the conservatorship. This was set for hear- 
ing September 16, 1968. On September 11, 1968, the 
county court ordered that the petition for the appoint- 
ment of the guardian, filed August 15, 1967, also be 
heard on September 16, 1968. After hearing on both 
applications, the county court ordered the conserva- 
torship terminated and appointed a guardian. Pending 
appeal, a special guardian was appointed to conserve 
the property. The hearing on the guardianship in the 
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district court was held on June 30, July 1, and July 9, 
1969. 

It will serve no useful purpose herein to detail much 
of the evidence of the petitioners. Most of it concerns 
the actions of the appellant during the years 1963, 1964, 
and 1965. For the purposes of this record we can con- 
cede that at that time the appointment of the conserva- 
tor was to the best interest of the appellant. 

From December 12, 1963, to January 2, 1964, appel- 
lant was under the care of Doctor Charles Landgraf, a 
specialist in neurology and psychiatry. At that time, 
his diagnosis was: ‘“* * * he suffered from a cronic 
(chronic) brain syndrome associated with circulatory 
disturbance, cerebral vessel thrombosis, manifested by 
left spastic hemiparesis, impaired judgment, paranoid 
delusions and irritability.” Doctor Landgraf testified 
at the trial but had no contact with the appellant after 
January 2, 1964. Basing his opinion on his examination 
in December 1963, the testimony as to appellant’s con- 
duct in 1964 and 1965, an examination of five psycho- 
logical tests referred to hereafter, and the deposition of 
Doctor William F. Giles, appellant’s psychiatrist, Doctor 
Landgraf testified that appellant was personally inca- 
pable of handling his property. 

Relations between the appellant and the petitioners 
were more or less strained after the conservatorship 
proceedings. Petitioners rarely visited appellant after 
1964. Appellant’s witnesses were relatives or neighbors 
who testified to many contacts with him over the period 
of the conservatorship and to the date of the hearing in 
district court. One of appellant’s witnesses was a law- 
yer maintaining an office in Broken Bow. This witness 
considered appellant sufficiently competent in 1967 to 
draw a will for him. 

A proceeding for the appointment of a guardian is a 
probate matter. In re Guardianship of Hergenrother, 
141 Neb. 858, 5 N. W. 2d 118. An appeal in a guardian- 
ship matter from the county court to the district court 
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is triable in the district court as a suit in equity, and on 
appeal to this court from the district court is heard and: 
determined de novo. Cass v. Pense, 155 Neb. 792, 54 
N. W. 2d 68. 

Section 38-201, R. R. S. 1943, provides a guardian may 
be appointed for any mentally ill person or for any per- 
son who by reason of extreme old age or other cause 
is mentally incompetent to have the charge and manage- 
ment of his property. The power to appoint a guardian 
depends upon the statute, and the requisites must be 
shown to exist before the court can appoint a guardian. 
It is not claimed that appellant is mentally ill, but 
rather that he is incapable and mentally incompetent 
to have the charge and management of his person and 
property. 

There is no question the appellant at 73 is not as 
capable as he was in his younger years. It is inevitable 
that the advance of years will be marked by a greater 
or lesser decrease of body powers and mental efficiency, 
and this is particularly true when accompanied by dis- 
ease, or, as in this case, a paralytic stroke. As we said 
in Cass v. Pense, 155 Neb. 792, 54 N. W. 2d 68: “A 
guardian should not be appointed either of the person 
or property of an adult simply because he is aged or in- 
firm or because his mind is to some extent impaired by 
age or disease. On the other hand the object of the 
statute under which this proceeding is brought is pri- 
marily the protection of property and if one does not 
possess sufficient mentality to understand in a reason- 
able manner the business he is transacting, or the nature 
and effect of his acts with reference to business affairs, 
or if he has lost his reasoning powers to such an extent 
that he is incapable of understanding or acting with ordi- 
nary discretion in common affairs and his property has 
thus become subject to loss or waste, then a guardian 
should be appointed to manage his affairs. The term 
mentally incompetent as used in the statute (section 
38-201, R. R. S. 1943) does not refer to a person who 
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is sane but not as wise, intelligent, or mentally strong as 
some other person. It applies to the person whose 
mind is so affected as to have lost control of itself to 
such a degree as to deprive the person affected of sane 
and normal action. Obviously no general rule can be 
stated on this subject. Each case must be determined 
upon its particular facts.” 

Is the appellant mentally incompetent within the 
rule set out above? We conclude that the evidence in 
this record is wholly insufficient to so find. We are 
not determining his competency as of 1963, 1964, or 
1965, the periods to which the evidence of the petitioners 
mostly relates. The petition for guardianship was not 
filed until August 1967, and was permitted to pend for 
more than a year. We are here concerned with his com- 
petency in 1968, at the time of the hearing in county 
court, and in 1969, when the hearing was held in the 
district court. 

Appellant produced the evidence of Doctor William 
F, Giles, a psychiatrist practicing that specialty at 
Omaha, Nebraska, and a series of psychological tests 
made by a psychologist, H. Dale Goodrow, at the direc- 
tion of Doctor Giles. These tests and Doctor Giles’ ob- 
servations were made over a period of a week, from 
May 2 to May 9, 1969, during which period the appellant 
was hospitalized for the specific purpose of evaluating 
his mental condition. The tests revealed that appellant 
is in the average range of mental acuity for his age, 
and had no severe psychological disturbance. The 
psychologist’s conclusion was that appellant was quite 
capable of handling himself in his social environment. 

Doctor Giles found appellant to be a person of nor- 
mal intelligence, with a physical handicap which he 
handled quite well. He did not consider appellant a 
paranoid personality, but thinks he has always had a 
suspicious nature. He found appellant’s recent memory 
to be very good. Doctor Giles concurred in the con- 
clusion of the psychologist that appellant had no severe 
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disturbance and handled himself well in his social en- 
vironment. It was his opinion that mentally, appel- 
lant had good judgment and could handle his personal 
and financial affairs without the guardianship. He defi- 
nitely was of the opinion that appellant did not need a 
guardian, and felt the guardianship had been detri- 
mental to the appellant emotionally and if removed he 
would not only be happier but able to function better. 
On this record it cannot be said that appellant is men- 
tally incompetent. His mind is not so affected as to 
deprive him of sane and normal action. Petitioners 
have not met their burden of proving appellant incapa- 
ble of having charge of his person and property. The 
judgment of the trial court is reversed, and the cause 
is remanded with directions to dismiss the proceedings. 
REVERSED AND REMANDED WITH DIRECTIONS 
TO DISMISS. 


STATE OF NEBRASKA, APPELLEE, v. THOMAS F. DAvIs, 
APPELLANT. 
176 N. W. 2d 657 


Filed April 24, 1970. No. 37290. 


1. Criminal Law: Aiders and Abettors. One who incites or insti- 
gates the commission of a felony, although not actually or con- 
structively present, is an aider, abettor, or procurer and may 
be prosecuted and punished as if he were the principal offender. 

2. Criminal Law: Aiders and Abettors: Evidence. Aiding, abet- 

ting, or procuring may be proved by circumstantial evidence. 

; : Evidence that the crime was com- 
mitted ae someone and that the defendant aided and abetted 
in its commission is sufficient to sustain a conviction for aiding 
and abetting. The actual perpetrator of the crime need not 
be identified. 

4. Criminal Law: Evidence. Circumstantial evidence is sufficient 
to sustain a conviction if the facts which the evidence tends to 
establish may be accounted for upon no rational theory which 
does not include the guilt of the accused. 

5. Criminal Law: Constitutional Law: Trial. In all criminal pros- 
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ecutions the accused has the right to meet the witness against 
him face to face. Art. I, § 11, Constitution of Nebraska. 

6. Criminal Law: Trial. An error which prevents proper consid- 
eration of the only question relied upon by the defendant is 
substantial and may not be disregarded. ; 

7. Criminal Law: Motions, Rules, and Orders. The trial court has 
a broad discretion in ruling upon a discovery motion, but such 
a motion should be granted where required by the interests of 
justice. 

8. Criminal Law: Admissions. Where the circumstances are such 
that there is no occasion to explain or deny, silence is not an 
admission. 

9. Criminal Law: Trial: Attorneys at Law. It is the duty of the 
prosecuting attorney to conduct the trial in a fair and impartial 
manner and to not inflame the prejudices or excite the passions 
of the jury against the accused. 

No reference or comment should be 
made by the prosecuting attorney upon the defendant’s failure 
to testify. 

11. Criminal Law: Trial: New Trial. Where any one of several 
errors assigned is not in itself sufficient to warrant a reversal, 
if all of them in the aggregate establish that the defendant 
did not have a fair trial, then it is the duty of the court to 
award a new trial. 


10. 


Appeal from the district court for Hall County: Don- 
ALD H, WEAvER, Judge. Reversed and remanded. 


Mitchell & Beatty, for appellant. 


Clarence A. H. Meyer, Attorney General, and Melvin 
K. Kammerlohr, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, Bostavueu, 
SmitH, McCown, and Newton, JJ. 


BosLauGH, J. 

The defendant, Thomas F. Davis, was convicted of 
first degree murder and sentenced to life imprison- 
ment. His motion for new trial was overruled and he 
has appealed. 

The defendant has filed a lengthy brief containing 
many assignments of error. In disposing of. the appeal 
we will discuss only those assignments of error which 
merit or require discussion. 
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The body of Phyllis Davis, the wife of the defendant, 
was found at about 2:30 a.m., on August 14, 1968, in a 
station wagon owned by the defendant. The automobile 
was in a ditch at an intersection of county roads approxi- 
mately 3 miles southeast of Grand Island, Nebraska. 

The State produced evidence from which the jury 
could find that the deceased had been severely beaten 
with a blunt instrument. A pathologist testified that 
approximately three-fourths of the circumference of the 
head showed evidence of fresh or very recent lacerations; 
bruises, cuts, and abrasions. There was a stellate frac- 
ture of the skull, about 1 inch in diameter, above the 
left ear. Death resulted from loss of blood from the 
lacerations about the head, and would not have oc- 
curred if appropriate medical treatment had been 
administered. 

The automobile was found in the west ditch of the 
north-south road headed in a westerly direction. An 
east-west road joins the north-south road at the inter- 
section but does not continue to the west of the north- 
south road. 

There was some front-end damage to the automobile, 
primarily to the radiator and air-conditioning condenser 
which had struck a projection on a log or tree lying in 
the ditch. The front bumper of the automobile had been 
damaged in a previous accident and been removed. The 
jury could find that the automobile had entered the 
ditch at a relatively low rate of speed and had been 
placed in the ditch in an attempt to create the appear- 
ance that the deceased had died as the result of injuries 
sustained in an automobile accident. 

The evidence was clearly sufficient to sustain a find- 
ing that the deceased had died as the result of having 
been severely beaten and left to die from loss of blood. 

The defendant and Phyllis were married in 1959. Since 
1961 they have lived in the Grand Island, Nebraska, 
area where he has held the franchise for Hobart Sales 
and Service. Phyllis worked in the office and helped 
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with the customers when the defendant was not in 
the store. 

A bank officer testified that 76 checks drawn on the 
Hobart Sales and Service bank account were returned 
for insufficient funds during the first 7 months of 1968. 
Of these checks, 28 were returned in May and 21 in June. 

The State produced evidence which showed that the 
defendant had been having sexual relations with Cheryl 
Crane on an average of about once a week since Feb- 
ruary 1968. On April 6, 1968, Phyllis learned of the 
relations between the defendant and Mrs. Crane. At 
that time Phyllis agreed to give the defendant a divorce 
if he did not see Mrs. Crane for 6 months. The defend- 
ant did not keep the agreement and called Mrs. Crane 
the next day. In June 1968, Mrs. Crane separated from 
her husband and moved to near Hickman, Nebraska. 
While she was living near Hickman, Mrs. Crane corre- 
sponded with the defendant three or four times a week 
by mailing his letters to Herman Jungclaus. 

Sometime in June the defendant wrote to Mrs. Crane 
stating that he would not be writing to her in the 
future. The defendant had told Mrs. Crane to disregard 
this letter and explained that Phyllis had found out 
about their correspondence and that the letter was sent 
at the request of Phyllis. The defendant continued his 
relations with Mrs. Crane as before, and later she mailed 
his letters to general delivery at Hastings. The de- 
fendant had previously said that he would be divoreed 
in the fall and he and Mrs. Crane had agreed to each 
get a divorce and marry each other. 

On May 6, 1968, the defendant and Phyllis applied 
to Northwestern Mutual Life Insurance Company for 
$50,000, 10-year term, life insurance policies. These 
policies were never issued. 

On June 6, 1968, the defendant and Phyllis made 
application to Prudential Insurance Company for $50,000 
term insurance policies. Both policies provided double 
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indemnity for accidental death. Her policy was issued 
June 24, 1968, with the defendant as beneficiary. 

On August 7, 1968, the defendant purchased travel 
accident insurance policies in the amount of $50,000 in- 
suring Phyllis and himself for 15 days from August 8, 
1968. The defendant was the beneficiary on the policy 
insuring Phyllis. An employee of the agency that issued 
the policies testified that the defendant said they would 
be in and out of town for a few days at a time and 
not going any specific place or be gone any length of time. 

On August 13, 1968, the defendant and Phyllis pur- 
chased mortgage life insurance policies in the amount 
of $5,000. The defendant was the beneficiary on the 
policy insuring Phyllis. They were purchasing a prop- 
erty from Jungclaus Enterprises, Inc., on contract for 
$5,000 and a warranty deed naming them as grantees in 
joint tenancy had been deposited with an escrow agent 
by the vendor. 

During the conversation with the agent who sold the 
mortgage insurance, the defendant and Phyllis said that 
they were leaving on a trip to California the next day. 
On August 7, 1968, Phyllis had written to the defend- 
ant’s mother in Lincoln, Nebraska, inquiring if she could 
take care of two of the boys because the defendant and 
Phyllis were going on a trip from August 12 to about 
August 22. 

A service and delivery man employed by the defend- 
ant testified that he last saw Phyllis at about 5 p.m., on 
August 13, 1968. Phyllis told this employee that the 
defendant was in Lincoln; that the defendant was to 
be back around noon the next day; and that they were 
planning to leave on a trip at 2 p.m. 

Patricia Ewers, a sister of Phyllis Davis, testified that 
she last saw Phyllis at about 6:30 p.m., on August 13, 
1968. Phyllis was planning to leave the two small 
children with Patricia the next day when they left on 
their vacation. 

The defendant arrived at his mother’s tailor shop in 
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Lincoln, Nebraska, at about 5:30 p.m., on August 13, 
1968, with two of the children. After stopping at his 
parents’ home, he borrowed their automobile and drove 
out to see Mrs. Crane near Hickman, Nebraska. He 
arranged to meet Mrs. Crane in Lincoln later that eve- 
ning and returned to his parents’ home. 

The defendant had dinner at his parents’ home and 
then left at about 8:30 p.m. to meet Mrs. Crane. They 
spent several hours together and were to meet each 
other for breakfast at 8:30 a.m. the next morning. The 
defendant had said that they would have breakfast and 
“fool around with the kids in the morning and maybe 
possibly have lunch together.” The defendant said 
nothing to Mrs. Crane about a vacation that was to 
begin the following day. 

The defendant returned to his parents’ home and 
called Phyllis in Grand Island. The call was placed at 
10:53 p.m., collect, station-to-station, to the defendant’s 
residence in Grand Island. The defendant’s mother 
testified that she and the defendant and the two chil- 
dren talked with Phyllis. She further testified that the 
defendant remained in their presence until about 2:30 
a.m. when he retired. She also testified that she was 
up once in the night to see about the children and that 
she saw the defendant was in bed at that time. 

At about 6 a.m. a deputy sheriff called the defendant 
and advised him that Phyllis was dead. The defendant 
then returned to Grand Island. 

Stacia Larson, a friend of the defendant and Phyllis, 
testified that she stopped at the defendant’s home at 
about 10:30 or 11 a.m., on August 14, 1968. The witness 
expressed her sympathy to the defendant and asked if 
he knew what time it happened. The defendant replied, 
“ ‘yea, between ten-thirty and eleven.’” This is the 
only evidence in the record which fixes the time of 
death of Phyllis with any degree of certainty. The de; 
fendant also said to this witness that he had taken two 
of the-:children to Lincoln and: had planned on coming 
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back, but that something came up and he wasn’t going 
to come until this morning. He further stated that they 
were going to leave at twelve or eleven for California. 

It was customary for Phyllis to wear glasses. When 
her body was removed from the automobile and taken 
to the funeral home the glasses were not found. They 
were found by Victor Dembowski and Robert Dembow- 
ski, an uncle and cousin of Phyllis, at about 6 p.m., on 
August 14, 1968. The glasses were lying in the ditch 
in the grass, approximately 3 feet north of where the 
‘passenger side of the automobile had been, in a path 
or area that had been tramped down by people walking 
in and out of the ditch. The glasses were in plain view 
from the road but had not been seen by a patrolman 
who had photographed the same area about an hour 
before the glasses were found. 

The Dembowskis returned to the intersection at about 
8 p.m. The glasses were still there. They picked them 
up and Mrs. Dembowski took them home with her. She 
called Mrs. Ewers the next morning and told her that 
the glasses had been found. 

The defendant’s mother testified that the Dembowski 
family was at the defendant’s home on Wednesday 
evening, August 14, 1968, and told her that they had 
found the glasses. Mrs. Dembowski denied that and 
testified that the first time she told anyone that the 
glasses had been found was when she called Mrs. Ewers 
en Thursday morning. 

The defendant’s mother further testified that Mrs. 
Ewers called on Thursday morning and said that the 
glasses had been found. She then gave this information 
to the defendant. 

The defendant, with his lawyer, was in the county 
attorney’s office at abount 11 am., on August 15, 1968. 
There was some discussion about two automobile acci- 
dents in which Phyllis had been involved. The county 
attorney stated that Phyllis had probably been wearing 
her glasses on those occasions. The defendant then vol- 
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unteered, “‘and she was wearing them this time too.’ ” 

The foregoing is a summary of the principal evidence 
which implicates the defendant in the death of his wife. 
The State had no evidence which placed the defendant 
at the scene of the crime. Such evidence was not essen- 
tial because one who incites or instigates the commission 
of a felony, although neither actually or constructively 
present, is an aider, abettor, or procurer and may be 
prosecuted and punished as if he were the principal 
cffender. § 28-201, R. R. S. 1943; Callies v. State 157 
Neb. 640, 61 N. W. 2d 370; Neal v. State, 104 Neb. 56, 
175 N. W. 669. The crime may be proved by circum- 
stantial evidence. Lamb v. State, 69 Neb. 212, 95 N. 
W. 1050; Callies v. State, supra. 

The defendant argues that he cannot be convicted as 
an aider and abettor because the evidence does not 
identify the principal or person who actually killed the 
deceased. The actual perpetrator of the crime need not 
be identified. The evidence is sufficient if it shows that 
the crime was committed by someone and the defend- 
ant aided and abetted in its commission. Von Patzoll 
v. United States, 163 F. 2d 216; Spies v. People, 122 Ill. 
1, 12 N. E. 865; Howard v. Commonwealth, 110 Ky. 356, 
61S. W. 756; 22 C. J. S., Criminal Law, § 100, p. 279. 

The evidence of the State is circumstantial. A per- 
son charged with crime may be convicted on circum- 
stantial evidence only, and if the facts which the evi- 
dence tends to establish may be accounted for upon 
no rational theory which does not include the guilt 
of the accused, the evidence is sufficient to sustain the 
conviction. State v. Williams, 183 Neb. 257, 159 N. W. 
2d 549. The credibility of the witnesses and the weight 
of their testimony are for the jury. 

The evidence against the defendant is substantial. He 
was engaged in an extra-marital affair with Mrs. Crane 
which commenced at about the time of the birth of his 
last child and continued beyond the death of his wife. 
He had said that he would be divorced in the fall and 
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would marry Mrs. Crane. His business was in financial 
difficulty. He purchased insurance coverage upon Phyllis 
which would pay him $155,000 in the event of her death 
by accident. The jury could find that this evidence is 
inconsistent with any reasonable hypothesis except that 
of guilt. 

Phyllis was killed in a manner such as to suggest a 
fatal automobile accident, but the automobile, which 
was a 1968 Oldsmobile owned by the defendant, suffered 
relatively minor damage. The defendant made little or 
no inquiry of the officials who investigated the crime to 
find out how the “accident” happened. 

The defendant’s statement to Mrs. Larson concerning 
the time when Phyllis was killed and his statement in 
the county attorney’s office to the effect that Phyllis was 
wearing her glasses when she was killed tend to show 
guilty knowledge. His statements when purchasing the 
travel accident policies and the fact that he said nothing 
to Mrs. Crane on Wednesday evening about the Cali- 
fornia vacation, that Phyllis thought was going to be- 
gin the next day, permits an inference that he knew that 
there was to be no trip to California commencing on 
Thursday. 

The evidence, although not conclusive, was sufficient to 
sustain a finding beyond a reasonable doubt that the 
defendant was guilty as an aider, abettor, or procurer in 
the murder of his wife. 

The defendant called a number of witnesses who tes- 
tified concerning the extra-marital activities of Phyllis. 
Several witnesses testified concerning her relations with 
Merle Booth, also known as “Pete” Booth. Vernie 
Lorene Allen, a bartender at the Peacock Inn, testified 
that she had introduced Phyllis to Booth at Phyllis’ 
request. There was testimony that Booth and Phyllis 
were together on a number of occasions and that Phyllis 
had loaned $50 to Booth. 

Booth, who was a staff sergeant in the Air Force, left 
Grand Island in June 1968. There was some evidence 
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that Booth was in Grand Island on August 15, 1968. 

On rebuttal, the State called a safety patrolman who 
was allowed to testify, over objection, that he called 
the Fitzsimmons General Hospital in Denver, Colorado, 
and talked with a Dr. Stutz who said that Booth was 
there on the night of August 13 and 14. The defendant 
then moved to strike this testimony and the motion 
was overruled. 

The testimony was clearly hearsay and not admissible. 
Donner v. State, 69 Neb. 56, 95 N. W. 40; Rogers v. 
State, 97 Neb. 180, 149 N. W. 318, L. R. A. 1915B 1125. 
In addition thereto, it was a violation of the defendant’s 
right to be confronted by the witnesses against him. 
Art. I, § 11, Constitution of Nebraska; 23 C. J. S., Crim- 
inal Law, § 999, p. 1041. The right of an accused to con- 
front the witnesses against him is also a federal con- 
stitutional right under the Sixth and Fourteenth Amend- 
ments to the United States Constitution. Pointer v. Texas, 
380 U.S. 400, 85 S. Ct. 1065, 13 L. Ed, 2d 923. 

The State does not contend that the testimony was ad- 
missible but argues that the error was not prejudicial. 
The evidence, if believed, had the effect of destroying a 
substantial part of the defendant’s case. An error 
which prevents proper consideration of the only question 
relied upon by the defendant is substantial and may not 
be disregarded. Wamsley v. State, 171 Neb. 197, 106 
N. W. 2d 22. Under the circumstances in this case, and 
particularly in view of the fact that the State’s case was 
based upon circumstantial evidence and is not conclu- 
sive we are unable to say that the error was not preju- 
dicial to the defendant. 

There are other errors assigned which may not be 
of sufficient importance, if considered separately, to 
require that the judgment be reversed. Considered to- 
gether they present a question as to whether it can be 
said that the defendant received a fair trial. 

The defendant was denied discovery of reports of ex- 
amination and scientific tests relating to blood and hair 
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found on the station wagon. The State called two ex- 
pert witnesses from the Federal Bureau of Investigation 
Laboratory in Washington, D. C., who testified concern- 
ing specimens of blood and hair found on the station 
wagon. At the close of the State’s evidence the defend- 
ant requested a continuance in order to confer with 
experts in the field of blood and hair concerning the 
evidence which the State had introduced. This motion 
was overruled. 

We have said that the trial court has a broad discre- 
tion in ruling upon a discovery motion, but that such a 
motion should be granted where required by the interests 
of justice. State v. Reichel, 184 Neb. 194, 165 N. W. 
2d 743. We have been slow to reverse where discovery 
has been denied. See State v. Williams, 183 Neb. 257, 
159 N. W. 2d 549. 

The scientific evidence in this case was of particular 
importance because it tended to disprove any theory of 
accidental death. The Legislature has now provided 
for discovery in felony cases. Laws 1969, c. 235, p. 867. 

A part of the State’s case depended upon the doc- 
trine of tacit admission. The State was permitted to 
prove that on certain occasions the defendant had failed 
to deny the truth of statements made in his presence. In 
one instance an employee of the defendant testified to 
a conversation in which the defendant had said that he 
had heard the State had a witness who had supposedly 
seen him at the airport at 1 o’clock and that he supposed 
the witness thought the defendant had flown in by him- 
self. The witness was then allowed to testify, over ob- 
jection, that the defendant did not deny that he had 
done so. At the close of the State’s evidence the de- 
fendant’s motion to strike this testimony was overruled. 
The evidence was referred to in the closing argument 
and again a motion to strike was overruled. 

In Pierce v. State, 173 Neb. 319, 113 N. W. 2d 333, it 
was pointed out that the failure to explain or deny is 
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not admissible unless the circumstances are such that 
there is occasion to explain or deny. 

Several assignments of error relate to misconduct of 
the special prosecutor. It is the duty of the prosecuting 
attorney to conduct the trial in a fair and impartial 
manner and to not inflame the prejudices or excite the 
passions of the jury against the accused. Garcia v. State, 
159 Neb. 571, 68 N. W. 2d 151. 

On one occasion, after the trial court had sustained the 
defendant’s objection to a hearsay statement, the special 
prosecutor said to the witness: ‘Mr. Mitchell is not 
going to let us talk about what he told you.” On an- 
other occasion, after the defendant had objected to a 
question as leading, the special prosecutor said: “Why 
don’t you want to find out where the glasses were, Mr. 
Mitchell?” During the rebuttal testimony of the safety 
patrolman concerning his investigation of “Pete” Booth, 
as the defendant started to object to a question, the 
special prosecutor said: “Why don’t you want the jury 
to know this?” 

In closing arguments a reference was made to “the 
continual objections made by Mr. Mitchell.” A state- 
ment was then made that the State had objected 
“hardly at all” even though much of the evidence had 
been technically not admissible. The defendant moved 
to strike the reference and asked that the jury be 
cautioned. There was no ruling on the motion to strike 
but the trial court advised the jury that objections were 
a technical matter that should not be considered one 
way or the other. 

In closing argument a reference was made to the fact 
that the defendant did not testify. Section 29-2011, R. 
R. S. 1943, provides that no reference or comment should 
be made upon the defendant’s failure to testify. Such 
comment may also be a violation of the federal consti- 
tutional rights of the accused. See Griffin v. California, 
380 U. S. 609, 85 S. Ct. 1229, 14 L. Ed. 2d 106. We have 
said that a comment by the prosecuting attorney upon 
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the failure of the accused to testify is prejudicial unless 
the evidence of guilt is so conclusive that all will agree 
that no other factor could have influenced the result. 
Bruntz v. State, 137 Neb. 565, 290 N. W. 420. 

Where any one of several errors assigned is not in 
itself sufficient to warrant a reversal, if all of them in 
the aggregate establish that the defendant did not have a 
fair trial, then it is the duty of the court to award a 
new trial. Wamsley v. State, supra; Pierce v. State, 
supra. 

_It is unnecessary to discuss the remaining assignments 
of error. We have considered them and they are without 
merit, are not prejudicial, or are not likely to occur upon 
a new trial. 

The judgment of the district court is reversed and 
the cause is remanded for a new trial. 

REVERSED AND REMANDED. 


STaTE oF NEBRASKA, APPELLEE, V. STEVEN R. Garza, 
APPELLANT. 
176 N. W. 2d 664 
Filed April 24, 1970. No. 37814. 

Criminal Law: Instructions: Juries. The giving of an instruction 
in the trial of a criminal case which in effect peremptorily di- 
rects the jury to return a verdict when a disagreement by the 
jury is imminent is a form of importunity and coercion which 
invades the province of the jury and constitutes an invasion 
of defendant’s constitutional right to a speedy, public trial by 
an impartial jury. 


Appeal from the district court for Cass County: Wat- 
TER H. Smitu, Judge. Reversed and remanded for a new 
trial. 


Paul E. Watts, for appellant. 


Clarence A. H. Meyer, Attorney General, and Calvin 
E. Robinson, for appellee. 
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Heard before WuiTE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitTH, McCown, and Newton, JJ. 


NEwToNn, J. 

Steven R. Garza was charged in the district court for 
Cass County, Nebraska, with the offense of stabbing one 
Robert Fuller with the intent to kill, wound, or maim. 
Defendant contended that he acted in self-defense. The 
jury returned a verdict of “guilty” and defendant has 
appealed to this court. We reverse the judgment of the 
trial court and remand the cause for a new trial. 

Defendant has briefed and argued but two proposi- 
tions. The first deals with a supplemental oral instruc- 
tion to the jury. No question regarding the failure to 
reduce the instruction to writing has been presented, but 
it is challenged as being coercive. After the jury had 
deliberated for some time, it reported that it was hope- 
lessly deadlocked at 11 to 1. The court then admonished 
the jury as follows: 

“Well, of course, I recognize and appreciate the fact 
that you have been out now for better than 15 hours, but 
in justice to all the parties, the State, and society, and 
the defendant, I feel, especially in view of the fact that 
the vote is now 11 to 1, that this case should be disposed 
of by your verdict, and it is certainly my earnest hope 
and, likewise, my firm belief that this can be accom- 
plished. And, especially in view of the fact that the 
vote is 11 to 1, I just can’t be convinced that there is no 
possibility of yowr agreeing. I certainly have every con- 
fidence in our jury system and I’ve got every confidence 
in you ladies and gentlemen as jurors in this case, and 
I am going to ask you again to retire to your jury room 
and I’m going to ask you to earnestly renew your efforts 
to come to a verdict in this case. And I will check with 
you later on again this afternoon. Thank you very much.” 
(Emphasis supplied.) Forty-five minutes later a verdict 
of guilty:;was arrived at. — 

This type of instruction is commonly referred to as the 
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“Allen charge.” In the case of Allen v. United States, 
164 U.S. 492, 17 S. Ct. 154, 41 L. Ed. 528, supplemental 
instructions were given which were, in substance: 
‘“* * * that in a large proportion of cases absolute cer- 
tainty could not be expected; that although the verdict 
must be the verdict of each individual juror, and not a 
mere acquiescence in the conclusion of his fellows, yet 
they should examine the question submitted with candor 
and with a proper regard and deference to the opinions 
of each other; that it was their duty to decide the case if 
they could conscientiously do so; that they should listen, 
with a disposition to be convinced, to each other’s argu- 
ments; that, if much the larger number were for convic- 
tion, a dissenting juror should consider whether his 
doubt was a reasonable one which made no impression 
upon the minds of so many men, equally honest, equally 
intelligent with himself. If, upon the other hand, the 
majority was for acquittal, the minority ought to ask 
themselves whether they might not reasonably doubt 
the correctness of a judgment which was not concurred 
in by the majority.” The instructions were approved, 
and this decision was followed in United States v. Barn- 
hill, 305 F. 2d 164 (6th Cir., 1962). 

Considerable confusion is evidenced by the decisions 
of the various jurisdictions on this type of instruction. 
It appears, generally speaking, that although the deci- 
sions have been based on the language used in each 
individual case, the determining feature has been a find- 
ing of whether or not the instruction tended to coerce 
a dissenting juror or jurors. 

In Nebraska a rather broad rule has been adopted. In 
Potard v. State, 140 Neb. 116, 299 N. W. 362, an Allen- 
type instruction was rejected. The court stated: “We 
are of the opinion that the giving of this instruction is 
prejudicial error. The only purpose that can be gleaned 
from it is that the trial court was peremptorily direct- 
ing an agreement. In this the court invades and tres- 
passes upon the province of the jury. The defendant in 
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a criminal case is entitled to an acquittal unless each of 
the twelve men on the jury is convinced beyond a rea- 
sonable doubt of the guilt of the defendant without be- 
ing importuned or coerced by the trial court. The de- 
fendant is entitled to the benefit of a disagreement by 
the jury. The very fact that each member of the jury 
must be convinced beyond a reasonable doubt of the 
guilt of the defendant before a conviction can be had 
evidences the fact that jurors who are not convinced 
beyond a reasonable doubt of the guilt of the defendant 
are obligated to sustain their convictions, even if a dis- 
agreement is the result. Of course, verdicts ought to 
be agreed upon if possible. On the other hand, a dis- 
agreement may result because of the very oath taken 
by a juror as it may be the only way that his reasonable 
doubt may be manifested. In such a case, disagreement 
of the jury is a protecting right to which a defendant 
is entitled. 

“The attempt of the court in this instruction to ab- 
solve himself from any intent to press or coerce a ver- 
dict is of no avail. The prestige of a trial court with 
the ordinary jury is well known. Any attempt by the 
court to encourage a verdict will be seized upon by the 
majority as a coercive argument against the minority, 
especially if the minority be small. Such a situation 
does not meet the constitutional requirements of a 
speedy, public trial by an impartial jury.” 

The language used is sufficiently broad to require the 
rejection of any genuine Allen-type instruction. 

We are not inclined to approve the Allen-type instruc- 
tion, but rather, to adhere to the rule found in Potard 
v. State, supra. We do believe that the rule advanced 
in United States v. Brown, 411 F. 2d 930 (7th Cir., 1969), 
is consistent with our present rule and merits approval. 
This rule requires compliance with section 5.4 of the 
ABA Standards Relating to Trial by Jury: 

‘Tength of deliberations; deadlocked jury. 
‘(a) Before the jury retires for deliberation, the court 
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may give an instruction which informs the jury: 

(i) That in order to return a verdict, each juror must 
agree thereto; 

Gi) that jurors have a duty to consult with one an- 
other and to deliberate with a view to reaching an 
agreement, if it can be done without violence to indi- 
vidual judgment; 

(iii) that each juror must decide the case for him- 
self, but only after an impartial consideration of the 
evidence with his fellow jurors; 

(iv) that in the course of deliberations, a juror should 
not hesitate to reexamine his own views and change his 
opinion if convinced it is erroneous; and 

(v) that no juror should surrender his honest con- 
viction as to the weight or effect of the evidence solely 
because of the opinion of his fellow jurors, or for the 
mere purpose of returning a verdict. 

(b) If it appears to the court that the jury has been 
unable to agree, the court may require the jury to con- 
tinue their deliberations and may give or repeat an 
instruction as provided in subsection (a). The court 
shall not require or threaten to require the jury to de- 
liberate for an unreasonable length of time or for un- 
reasonable intervals.” 

It may be observed that the instruction in the pres- 
ent case violates the rules advanced in both Potard v. 
State, supra, and United States v. Brown, supra. Here 
the court made it very clear that in its judgment a ver- 
dict could and should be arrived at. It was tantamount 
to telling the dissenting juror that he was wrong. The 
prestige of the court was used to bring him into line 
with his fellow jurors. It presented a clear invasion of 
the rights of the jury and prevented the defendant from 
having his fate determined by an impartial and un- 
coerced jury. 

As a second proposition, defendant insists he is en- 
titled to the benefit of the provisions of Laws 1969, c. 
233, § 1, p. 862. Since the judgment must be reversed 
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on the ground previously mentioned, it is unnecessary 
to determine at this time the applicability and effect, 
if any, of this statute in the present case. 
The judgment of the trial court is reversed and the 
cause remanded for a new trial. 
REVERSED AND REMANDED FOR A NEW TRIAL. 


RutH NIEMANN ET AL., APPELLEES, V. JOHN T. ZACHARIAS 
ET AL., APPELLEES, IMPLEADED WITH WILLIS B. 
ZACHARIAS, APPELLANT. 

176 N. W. 2d 671 


Filed April 24, 1970. No. 37323. 


1. Wills: Decedent’s Estates. Where a devisee or legatee dies 
before the testator, in the absence of statute, or of other pro- 
visions in the will which show that the testator intended the 
gift to go to some other designated person in case the bene- 
ficiary died before the testator, the gift lapses. 

2. Estates: Property. Whenever the same person acquires a fee 
simple estate and a lesser estate in the same property, the 
lesser estate is destroyed by or merged in the fee simple estate. 

: One cannot be the owner of an interest in prop- 

erty and also the donee of a power to appoint that interest. 

4, Wills: Decedent’s Estates. A testator can prevent the lapse 
of a legacy by providing for the substitution of another bene- 
ficiary in case the original beneficiary predeceases the testator. 


Appeal from the district court for Nemaha County: 
WILLIAM F. CoLwELt, Judge. Affirmed. 
James F. Begley, for appellant. 


Thomas R. Burke and Lyman Larsen of Kennedy, Hol- 
land, DeLacy & Svoboda, for appellees Niemann et al. 


Heard before WuiTE, C. J., CARTER, SPENCER, BOSLAUGH, 
Smitu, McCown, and Newton, JJ. 


McCowy, J. 
This action is for a declaratory judgment construing 
a will and determining the persons entitled to the assets 
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of the residual estate of Alma Hopkins, deceased. The 
district court entered a decree that the residue of the 
estate of Alma Hopkins, deceased, vested in Ruth Nie- 
mann and Dean Niemann equally, share and share alike, 
to be theirs absolutely in fee simple without condition 
or limitation. The defendant Willis B. Zacharias has 
appealed. We affirm the judgment of the district court. 

The will of Alma Hopkins was dated June 27, 1963. 
Alma Hopkins died January 30, 1968, and her will was 
duly admitted to probate. The relevant portions of 
her will provided: “SECOND, All the rest, residue and 
remainder of my property, both real and personal, 
wheresoever situated, including after-acquired property, 
I hereby give, devise and bequeath to NELLIE HOP- 
KINS of Auburn, Nebraska; LUCY B. HOPKINS, of 
Auburn, Nebraska; RUTH NIEMANN of Auburn, Ne- 
braska, and DEAN NIEMANN of Auburn, Nebraska, 
equally, share and share alike, and to their heirs, devisees 
and legatees as set forth in their Last Wills and Testa- 
ments, to be theirs absolutely, in fee simple, without 
condition or limitation. 

“THIRD: I well remember my brother, ALBERT A. 
FENSKE; my nephew, ALBERT FENSKE Jr.; my 
niece NAOMI NIEMANN; my niece, GLENIS BEHR- 
ENDS, and all of my other heirs and relatives, but on 
account of the foregoing provisions of this my Last Will 
and Testament, I give them and each of them nothing 
hereunder.” 

Nellie Hopkins, one of the four individuals named in 
the second paragraph of Alma Hopkins’ will, died on 
March 15, 1966. Her will was dated June 21, 1963. Her 
will left one-half of her estate to Alma Hopkins and one- 
half to Lucy B. Hopkins. Final decree was entered Sep- 
tember 6, 1969. The parties are in agreement that the 
share of: Alma Hopkins’ estate given to Nellie Hopkins 
by Alma’s will lapsed back into the residue upon Nellie’s 
death prior to the death of Alma. 

Lucy B. Hopkins, named in paragraph Second’ of Alma 
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Hopkins’ will, died January 24, 1968, leaving a will which 
was duly admitted to probate. The will was dated Au- 
gust 14, 1964. Paragraph Tenth of the will of Lucy B. 
Hopkins provided: “TENTH: All inheritances which 
I may be entitled to at the date of my death by reason 
of the provisions of the Last Will and Testament of any 
person or persons, or over which I have any power of 
appointment, I hereby declare and designate Willis B. 
Zacharias, my Nephew, to be my sole heir for the pur- 
pose of receiving such inheritance, and if I have any 
power of appointment, I hereby appoint said legacy or 
device to the said Willis B. Zacharias, to be his abso- 
lutely and forever, without condition or limitation, and 
to his heirs by right of representation, per stirpes.” 
Willis B. Zacharias was also the residual legatee under the 
will of Lucy B. Hopkins. 

Alma Hopkins, the testatrix, was the widow of Wood 
Hopkins. Neither Alma nor Wood had any children. 
Nellie Hopkins was a sister of Wood Hopkins and a sis- 
ter-in-law of Alma Hopkins. Lucy B. Hopkins was a 
cousin of Wood Hopkins and a cousin-in-law of Alma 
Hopkins. Neither Nellie Hopkins nor Lucy B. Hopkins 
were related to Alma Hopkins by blood. Both Nellie 
Hopkins and Lucy B. Hopkins were spinsters, and had no 
children. 

Ruth Niemann is a niece of Alma Hopkins, a daugh- 
ter of Albert Fenske, who is a brother of Alma Hop- 
kins. Ruth Niemann is the only person involved who is 
related to Alma Hopkins by blood. Albert Fenske has 
three other children who are not beneficiaries of the es- 
tate of Alma Hopkins. Albert Fenske and these three 
children are the four persons named in paragraph Third 
of Alma Hopkins’ will who received nothing under the 
will. 

Dean Niemann is the husband of Ruth Niemann and 
thus a nephew-in-law of Alma Hopkins. 

Defendant Willis B. Zacharias is a nephew of Lucy 
B. Hopkins. 
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The district court found and decreed that the residue 
of the estate of Alma Hopkins vested in Ruth Niemann 
and Dean Niemann, equally, share and share alike, to 
be theirs absolutely in fee simple without condition or 
limitation. 

It is the contention of the defendant Willis B. Zacha- 
rias that the language of paragraph Second “and to their 
heirs, devisees and legatees as set forth in their Last 
Wills and Testaments” shows a controlling intent or 
dominate purpose of Alma Hopkins that the gifts were 
not contingent upon the named persons outliving her, 
but gave to each of them a power of disposition in the 
event they died prior to the testatrix. Zacharias con- 
tends that the quoted language gave to each of the four 
named individuals a power of appointment of his or her 
share or a power of testamentary substitution. 

The plaintiffs’ position is that the will demonstrates 
the intent to give the four named beneficiaries fee simple 
title to her estate without condition or limitation, and 
that since Nellie Hopkins and Lucy B. Hopkins prede- 
ceased Alma Hopkins, their fee simple interest therefore 
lapsed into the residue and goes to Ruth and Dean 
Niemann. 

The parties concede that in construing the will of 
Alma Hopkins, the intent of the testatrix governs so far 
as such intent can be collected from the whole instru- 
ment, and insofar as such intent is not inconsistent with 
substantive rules of law. 

Where a patent ambiguity in a will is involved, and 
the search for intent is limited to “the four corners of 
the will,” the difficulty is apparent. Any effort to ascer- 
tain the “true intent” of a testator necessitates not only 
interpreting ambiguous or even contradictory language, 
but weighing and balancing varying and sometimes con- 
flicting legal rules, principles, and presumptions. 

Where a devisee or legatee dies before the testator, in 
the absence of statute, or of other provisions in the 
will which show that the testator intended the gift to go 
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to some other designated person in case the beneficiary 
died before the testator, the gift lapses. See 6 Page on 
Wills, § 50.2, p. 62. The Nebraska antilapse statute, 
section 30-228.03, R. R. S. 1943, does not apply, and the 
basic common-law rule is in effect. 

Whenever the same person acquires a fee simple es- 
tate and a lesser estate in the same property, the lesser 
estate is destroyed by or merged in the fee simple es- 
tate. See Watson v. Dalton, on rehearing, 146 Neb. 86, 
20 N. W. 2d 610. 

In Grant v. Hover, 103 Neb. 730, 174 N. W. 317, this 
court said: “It has been regarded by the courts that 
it is impossible to convey an absolute title to real estate 
in fee simple by deed or will, and at the same time 
in the same instrument convey to the same person a 
limited right or title in the same land.” 

The same principles apply to a power of appointment. 
“* * * the modern American view is that one cannot be 
the owner of an interest in property and also the donee 
of a power to appoint that interest. In other words, there 
can be no such thing as a power appendant.” Simes and 
Smith, The Law of Future Interests, § 1060, p. 528. See, 
also, 72 C. J. S., Powers, §§ 17 and 18, p. 410; In re Estate 
of McCurdy, 197 Cal. 276, 240 P. 498; In re Cardon’s 
Trust, 352 Pa. 23, 42 A. 2d 56. 

A testator can prevent the lapse of a legacy by pro- 
viding for the substitution of another beneficiary in case 
the original beneficiary predeceases the testator. Here 
again, the problem is the intention of the testator. See, 
57 Am. Jur., Wills, §§ 1428, 1429, pp. 958 and 959; Thomp- 
son on Wills (3d Ed.), § 493, p. 714. 

The particular words which give rise to the problem 
here are: “and to their heirs, devisees and legatees as 
set forth in their Last Wills and Testaments.” This 
language is preceded by the language giving all the resi- 
due of the testatrix’ property to the four named indi- 
viduals “equally, share and share alike” and is followed 
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by the words: “to be theirs absolutely, in fee simple, 
without condition or limitation.” 

The issue here is whether the testatrix intended the 
critical language to be words of limitation or words 
of substitution. Generally speaking, where words such 
as “heirs,” “estate,” “representatives,” ‘‘executors,” or 
“administrators” have been used following the name 
of a specific beneficiary, the word “and” has ordinarily 
carried the connotation that the words are words of 
limitation rather than of substitution. The use of the 
word “or” in such an instance has often been construed 
as indicating words of substitution. See, 96 C. J. S.,, 
Wills, § 739, p. 185; Annotation, “Wills—‘or his estate’— 
lapse,” 11 A. L. R. 2d 1387. See, also, Justice Traynor’s 
opinion, In re Estate of Brunet, 34 Cal. 2d 105, 207 P. 
2d 567, 11 A. L. R. 2d 1382, as to the words “or his 
estate.” 

Had the language here stopped with the words “and to 
their heirs, devisees and legatees” we think there would 
be little question but that the words would be words of 
limitation rather than words of substitution. It would 
seem only logical that the addition of the words “as set 
forth in their Last Wills and Testaments” merely nar- 
rows the limitation rather than broadening it. The lan- 
guage, in whole or in part, is still basically language of 
limitation rather than language of substitution. 

It must be noted too that paragraph Third of the will 
of Alma Hopkins stated her specific intent that the 
relatives named in that paragraph, and all of her “other 
heirs and relatives,” should take nothing under her 
will. This language supports the trial court’s finding 
that it was the intent of the testatrix to benefit only 
those persons named in paragraph Second of her will and 
inferentially supports the conclusion that the critical 
language in paragraph Second was not intended as 
substitutional. 

The language of paragraph Second of Alma Hopkins’ 
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will expresses a clear intent to leave her estate to the 
four individuals named “to be theirs absolutely, in fee 
simple, without condition or limitation.” That being 
true, no power of appointment or substitution ever came 
into existence which could be exercised by any of the 
named individuals if they predeceased her, nor is there 
any indication that the testatrix ever intended the four 
named beneficiaries to receive less than a fee simple 
estate. 

A will speaks only from the date of the testator’s death. 
Neither an absolute fee simple interest nor a power of 
appointment.or substitution could come into existence 
until the death of Alma Hopkins. If any of the four 
named beneficiaries predeceased Alma Hopkins, any in- 
terest they might have had in her estate never came 
into existence. If Nellie Hopkins’ interest in the estate of 
Alma Hopkins lapsed upon Nellie’s death prior to that of 
Alma, as the trial court found, and as both parties con- 
cede, Lucy B. Hopkins’ position and interest cannot be 
logically distinguished. Both Nellie and Lucy left valid 
wills and heirs, devisees, and legatees under those wills. 
The fact that the will of Lucy B. Hopkins contained a 
clause specifically disposing of inheritances and powers 
of appointment generally while Nellie’s will did not is 
immaterial. We are dealing here with the language in 
the will of Alma Hopkins, not the language in the wills 
of Nellie Hopkins or Lucy B. Hopkins. 

The rule that wills should be construed so as to avoid 
the passing of property by intestacy does not apply here. 
The trial court was correct in determining that the in- 
tent of the testatrix was to benefit only those persons 
named in paragraph Second of her will; that no life 
estates were intended; that the testatrix intended to vest 
in the named individuals an absolute fee simple title 
without condition or limitation; and that upon the death 
of any of the four named individuals prior to the testa- 
trix, the interest of that individual lapsed. 
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The judgment of the trial court was correct and is 
affirmed. 

AFFIRMED. 

SPENCER, J., dissenting 

In my opinion, the majority opinion herein rather than 
construing the will of Alma Hopkins emasculates it by in 
effect striking the last portion of the second paragraph. 
This we cannot do. It is our duty to ascertain a testa- 
tor’s intent and to give effect to that intent if it can 
legally be done. To do this, we must try to give effect 
to every part and portion of the will. We said in Elrod 
v. Heirs, Devisees, etc., 156 Neb. 269, 55 N. W. 2d 673: 
“Each word and provision of the conveyance must be 
given such significance as will make effective the in- 
tention of the parties.” 

We have had a statute on the construction of convey- 
ances since 1866. Section 76-205, R. R. S. 1943, provides: 
“In the construction of every instrument creating or 
conveying, or authorizing or requiring the creation or 
conveyance of any real estate, or interest therein, it 
shall be the duty of the courts of justice to carry into 
effect the true intent of the parties, so far as such intent 
can be collected from the whole instrument, and so far 
as such intent is consistent with the rules of law.” This 
statute is applicable to the construction of wills. In re 
Estate of Zimmerman, 122 Neb. 812, 241 N. W. 553. 

As early as 1899, the law on the subject of will con- 
struction was well settled. In Weller v. Noffsinger, 
57 Neb. 455, 77 N. W. 1075, this court enunciated the 
rules by which courts should ascertain and give effect 
to the intention of the testator, in the following language: 
“No rule of law is better settled, or more in accord with 
good sense, than that which requires the intention of the 
testator to be ascertained from a liberal interpretation 
and comprehensive view of all the provisions of the will. 
No particular words, no conventional forms of expres- 
sion, are necessary to enable one to make an effective 
testamentary disposition of his property. The court, 
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-without much regard to canons of construction, will place 
itself in the position of the testator, ascertain his will, 
and, if lawful, enforce it.” 

The language in question herein is as follows: “SEC- 
OND: All the rest, residue and remainder of my prop- 
erty, both real and personal, wheresoever situated, in- 
cluding after-acquired property, I hereby give, devise 
and bequeath to NELLIE HOPKINS of Auburn, Nebras- 
ka; LUCY B. HOPKINS, of Auburn, Nebraska; RUTH 
NIEMANN of Auburn, Nebraska, and DEAN NIEMANN 
of Auburn, Nebraska, equally, share and share alike, 
and to their heirs, devisees and legatees as set forth in 
their Last Wills and Testaments, to be theirs absolutely, 
in fee simple, without condition or limitation.” (Italics 
supplied.) It seems to me apparent that it was the 
intention of the testator to give the property equally 
to the four persons designated, but that in the event any 
of them predeceased her that person’s portion, if so pro- 
vided by the deceased’s will, should pass to the heirs, 
devisees, and legatees specifically designated in that 
will. In other words, testator was attempting to divide 
her property equally between the four persons desig- 
nated, only one of whom was related to her by blood, 
or their successors in interest if any of the four being 
deceased should so direct in a last will and testament. 
This is the only possible construction which gives effect 
or meaning to the words used. 

It is axiomatic that a will speaks only from the time of 
the death of the testator. A person has no devisees or 
legatees until his will is admitted to probate after his 
death. The testator herein was attempting to main- 
tain equality and to prevent lapsing if any of the four 
beneficiaries predeceased her, and she gave them the 
right to designate who should have that individual’s 
share in her property in the event such contingency 
occurred. 

We cannot overlook the following language from the 
fourth paragraph in construing this will: “As I am 
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aware of the ruinous consequences of litigation concern- 
ing the probate of Wills, if any devisee, legatee or bene- 
ficiary under this, my Last Will and Testament, or any 
person claiming under or through any devisee, legatee 
or beneficiary, * * *.” (Italics supplied.) This part 
could only be effective if the devisees or legatees are 
substituted for those of the four beneficiaries who pre- 
deceased the testator. This indicates to me that the 
testator contemplated the possibility that one or more of 
the four beneficiaries might predecease her, and that 
person would exercise the right to designate a successor 
in his or her last will and testament. No one would be 
claiming under or through a devisee, legatee, or bene- 
ficiary unless one of the four had predeceased her. 

In this instance, only one of the four was a blood rela- 
tive of the deceased and could conceivably be within 
the provisions of the antilapse statute, section 30-228.03, 
R. R. S. 1943. As to the others, without some specific 
provision the gift would lapse because the contingency 
testator was seeking to cover what actually happened. 
Lucy B. Hopkins, one of the four, predeceased the testa- 
tor, but she availed herself of the privilege of providing in 
her own last will and testament for the descent of the 
property testator intended her to have by the follow- 
ing provision: “TENTH: All inheritances which I 
may be entitled to at the date of my death by reason 
of the provisions of the Last Will and Testament of 
any person or persons, or over which I have any power 
of appointment, I hereby declare and designate Willis 
B. Zacharias, my Nephew, to be my sole heir for the 
purpose of receiving such inheritance, and if I have any 
power of appointment, I hereby appoint said legacy or 
device (devise) to the said Willis B. Zacharias, to be 
his absolutely and forever, without condition or limita- 
tion, and to his heirs by right of representation, per 
stirpes.” 

Another indication of the intention of the testator 
herein is the fact that in the third paragraph of her will 
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she expressly excludes every other person than those 
specifically covered in the second paragraph. She does 
this by mentioning near relatives by name and includ- 
ing the others as “and all of my other heirs and rela- 
tives, * * *.” 

A patent ambiguity in a will, if this may be consid- 
ered such, must be resolved by interpretation of the 
intention of the testator as found within the four cor- 
ners of the will. Gaughen v. Gaughen, 172 Neb. 740, 112 
N. W. 2d 285. 

The majority opinion is confusing the issue here by 
talking about the beneficiaries acquiring a fee simple 
estate and a lesser estate in the same property, the 
lesser estate in this instance being a power of appoint- 
ment, or, more accurately, a power appendant on the 
theory of the opinion. There is a power of appointment 
but definitely no power appendant herein because, as 
suggested heretofore, no interest of any nature is ac- 
quired until the death of the testator. The devisees 
received a fee simple estate if they survived the testa- 
tor, but until the will became effective by the death of 
the testator, they had only the right to cover the con- 
tingency of their own prior death. What the testator 
in this instance was trying to do was to permit her 
devisees and legatees to provide substitute devisees and 
legatees in case of their death. It is clear that testator 
did not intend that the gift to Lucy Hopkins or the 
others be dependent upon their surviving her, so she 
gave them a testamentary power of disposition by the 
words which the majority opinion herein ignores. She 
left it entirely to those named to exercise this right if 
they desired. It is very evident that Alma Hopkins was 
familiar with the terms of the last will and testament 
of the testator and desired to avail herself of the right 
of providing: who should receive the interest she would 
receive if she survived the testator. The antilapse stat- 
ute would not apply because Lucy Hopkins was not re- 
lated to the deceased, so some other method was neces- 
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sary. The method employed herein, as I construe it, 
would prevent lapse and was undoubtedly intended to 
do so. 

As stated in 57 Am. Jur., Wills, § 1429, p. 959: “There 
is no doubt that a testator can prevent the lapse of a 
legacy by providing for the substitution of another bene- 
ficiary in case the original beneficiary predeceases the 
testator.” 

In Schnitter v. McManaman, 85 Neb. 337, 123 N. W. 
299, this court said: “A devise to one in fee, and in the 
event of his death to another in fee, refers to death 
during the testator’s life, because the event cannot be 
said to be contingent, and it seems more compatible with 
reason to say that the testator by the use of the words 
was providing a substitute for the first taker should 
that devisee not survive the testator.” 

Referring to the italicized portion of the second para- 
graph of testator’s will set out heretofore, if the word 
“and” were read as “or,” there would be absolutely 
nothing for construction herein. In this respect I call 
attention to the case of Ledwith v. Bankers Life Ins. Co., 
156 Neb. 107, 54 N. W. 2d 409, in which we said: “The 
laxity in the use of the conjunctive ‘and’ and the dis- 
junctive ‘or’ is so frequent that the doctrine has been 
accepted that they are interchangeable and that one 
may be substituted for the other if to do so is necessary 
to give effect to any part of a statute or to effectuate the 
intention of the Legislature. State ex rel. City of Grand 
Island v. Union P. R. R. Co., 152 Neb. 772, 42 N. W. 2d 
867; Carlsen v. State, 127 Neb. 11, 254 N. W. 744.” 

In Roberts v. Roberts, 147 Neb. 494, 23 N. W. 2d 1774, 
this court in effect held that the intent of the testator 
would contro] rather than technical language used in 
a particular clause of a will, and specifically held the 
word “if” could be construed to mean “when” in order 
to advance the apparent intent of the testator. Here it 
is ohvious that there could not be the slightest question 
if the word “and” were construed to mean “or,” al- 
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though I do not think we need to do so. I believe the 
intent of the testator is clear. 

Wuite, C. J., concurring. 

The single issue involved is the construction of the 
language used in the devise and bequest to four named 
individuals, two of whom predeceased the testator, 
“equally, share and share alike, and to their heirs, devi- 
sees and legatees as set forth in their Last Wills and 
Testaments, to be theirs absolutely, in fee .simple, with- 
out condition or limitation.” (Emphasis supplied.) 

While concurring with the majority opinion which 
holds that the interests of the two who predeceased the 
testator lapsed into the residuary estate, I feel that the 
proper rationale controls a finding that the above de- 
vise is of a fee simple absolute. To the extent, if at all, 
that the phrase “and to their heirs, devisees and lega- 
tees as set forth in their Last Wills and Testaments” 
can be considered as creating a power of appointment, 
it is repugnant to the base fee and must fail. Grant v. 
Hover, 103 Neb. 730, 174 N. W. 317; State Bank of Jan- 
sen v. Thiessen, 137 Neb. 426, 289 N. W. 791; Watson v. 
Dalton, 146 Neb. 86, 20 N. W. 2d 610; Andrews v. Hall, 
156 Neb. 817, 58 N. W. 2d 201, 42 A. L. R. 2d 1239. 

The compelling consideration in construing the devise 
as a fee simple absolute is the manifestation of the tes- 
tator’s intent and the last portion of the phrase, to-wit: 
“to be theirs absolutely, in fee simple, without condition 
or limitation.” (Emphasis supplied.) 

The dissent focuses upon the language used in the 
noncontestability clause of paragraph fourth: “* * * 
if any devisee, legatee, or beneficiary under this, my 
Last Will and Testament, or any person claiming under 
or through any devisee, legatee or beneficiary * * *.” 
(Emphasis supplied.) 

This language, it is argued, may only be effective if 
there is a substitution of the devisees or legatees for the 
four named beneficiaries who may have predeceased the 
testator. Thus, it is argued, the testator must have in- 
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tended that a power of appointment be created in the 
four named beneficiaries. It seems obvious, however, 
that this clause in the fourth paragraph is mere boiler- 
plate, and that it should not be construed as evidencing 
an intent to create a power of appointment. Had the 
testator intended to create such a power in the four 
named beneficiaries, she could have done so in specific 
terms. To argue that she has created a power by extra- 
polating from the language of the noncontestability 
clause seems anomalous at best. In order to establish 
such a power, as this case has shown, it is necessary to 
construe language which, as appellees concede, is pat- 
ently ambiguous in this regard in the second paragraph. 
This is directly contrary to the purpose of the noncon- 
testability clause itself. It seems quite clear that the 
testator would not have been so meticulously subtle with 
respect to the noncontestability clause, yet so brazenly 
unsophisticated with respect to the dispositive provi- 
sion of her will. Additonally, it seems clear that be- 
cause of the specificity used by the testator in determin- 
ing who was going to share in her estate, there was no 
intent to create a power of appointment, especially since 
it may be created only by the use of clear and unambigu- 
ous language. For these reasons, I concur in the re- 
sult of the majority opinion. 

CARTER, J., concurring in result only. 

I am not in accord with the holding of the majority 
opinion. It assumes that the power of appointment 
would have been valid but for the ambiguities in the 
language purporting to create it. In my opinion, the 
power of appointment lapsed whether or not the lan- 
guage of the will purporting to create it was sufficient. 

The donee of the power of appointment died prior to 
the death of the donor. “The usual rules which apply 
to the lapse of legacies given by a will apply with full 
force to wills executing powers of appointment, so that 
where an appointment is made by will in favor of one 
who predeceases the testator the appointment lapses.” 
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41 Am. Jur., Powers, § 75, p. 860. See, also, 96 C.J. S., 
Wills, § 1070c, p. 726; 72 C. J. S., Powers, § 37, p. 434; 
Restatement, Property, § 348, p. 1936; Brown v. Fidelity 
Union Trust Co., 126 N. J. Eq. 406, 9 A. 2d 311; Burruss 
v. Nelson’s Ex’r., 182 Va. 17, 110 S. E. 254; French v. 
Heywood, 214 Mass. 582, 102 N. E. 271; In re Cardon’s 
Trust, 352 Pa. 23, 42 A. 2d 56; In re Estate of McCurdy, 
197 Cal. 276, 240 P. 498. 

Since the power of appointment lapsed, the power 
itself never came into existence. Applying this rule, 
the judgment of the trial court was correct in holding 
that the share of Lucy B. Hopkins vested in Ruth and 
Dean Niemann. 

Newron, J., concurs in the foregoing concurrence. 
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1. Parties: Actions. The general rule is that a plaintiff in a class 
action must have an interest in the controversy common with 
those for whom he sues and there must be that unity of interest 
between them that the action might be brought by them jointly. 
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Appeal from the district court for Douglas County: 
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Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and NEwrTon, JJ. 


SPENCER, J. 


This is a class action brought by Mervin D. Evans, 
plaintiff, on his own behalf and that of all other rate- 
payers, against Metropolitan Utilities District of Omaha, 
hereinafter referred to as MUD, to enjoin the making of 
payments under section 14-1041, R. R. S. 1948, and against 
the City of Omaha, to recover all money paid since 1947 
under said statute by MUD to the City of Omaha. Plain- 
tiff’s petition and a cross-petition filed by MUD were 
dismissed, and an appeal was perfected to this court. 

Plaintiff is a resident of the Omaha area. For a short 
period he lived in Douglas county, outside the city 
limits of Omaha but within the area served by MUD. 
He has since February 1956, been a ratepayer to MUD 
for both gas and water services. The boundaries and 
service area of MUD are not coterminal with the bound- 
aries of the City of Omaha. MUD’s source of revenue 
is the rates charged its ratepayers for gas and water 
service. 

In 1947 the Legislature enacted L. B. 58 (Laws 1947, 
ce. 21, § 2, p. 112) which required metropolitan utility 
districts to make certain annual payments to the metro- 
politan city within which the utility is located. This 
act became a part of section 14-1041, R. R. S. 1943. It 
provided that payments would be $150,000 for the years 
1947 to 1951 and for the years 1952 and thereafter the 
payment would be equal to 1 percent of the book value 
after depreciation of the plant and system within the 
city. This statute was slightly amended in 1961. In 
1967 the Legislature made further changes in the stat- 
ute by L.B. 425 (Laws 1967, c. 47, § 1, p. 179). The 
change became effective October 23, 1967. It provided 
for increased payments for the balance of 1967 and 
future years. All payments previous to January 1, 1967, 
have been paid pursuant to the statute. 
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Section 14-1041, R. R. S. 1943, previous to the 1967 
amendment, provided in part: “The metropolitan water 
or utilities district shall pay to said metropolitan city 
a sum equal to one per cent of the book value, after 
deduction of depreciation, of the plant and distribution 
system in service within the corporate limits of the 
city, said value to be determined as of the last day of 
the preceding year, and the sum so payable shall be 
paid by said district to said city in such installments and 
at such times as may be determined by said district, 
except that the entire amount due shall be paid not later 
than the commencement of the fourth quarter of the 
calendar year; Provided, that notwithstanding the above 
formula for determining the amount to be paid, the 
amount so to be paid shall never exceed the total sum 
of two hundred fifty thousand dollars, nor be less than 
the sum of one hundred fifty thousand dollars in any 
year. All payments provided by this section shall be 
allocated by the metropolitan water or utilities district 
between the several utilities operated by it upon such 
basis as said district shall determine. Such metropolitan 
city shall not levy or collect any license, occupation or 
excise tax upon or from such district.” 

The original petition sought a declaration of the un- 
constitutionality of section 14-1041, R. R. S. 1943, as 
well as of L.B. 425. The amended petition now involved, 
however, attacks only the law before the 1967 amend- 
ment by L.B. 425. A companion case attacking the statute 
as amended by L.B. 425, which was before this court in 
184 Neb. 172, 166 N. W. 2d 411, is still pending in the 
district court for Douglas county. MUD filed an an- 
swer and cross-petition, also asking that the court de- 
clare unconstitutional that portion of section 14-1041, 
R. R. S. 1943, before the amendment by L. B. 425, re- 
quiring payments by MUD to the City of Omaha, and 
seeking to enjoin any further or future payments there- 
under. The petition and the cross-petition differ in the 
relief asked only in that the plaintiff asks that all pay- 
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ments made to the city by MUD between 1947 and 1966, 
inclusive, be returned to MUD, and the cross-petition 
seeks only to avoid further payments. Counsel for MUD 
announced in open court that it did not seek the re- 
covery of payments previously made. This raises the 
question of the status of MUD herein. All the payments 
involved in this action have been made. MUD is not 
seeking their return, so there is no subject matter upon 
which the relief prayed for by it could operate. MUD is 
concerned only with the 1967 and future payments. These 
are covered by the 1967 amendment, which is involved 
in the action still pending in the district court. The 
present action was properly dismissed as to MUD. 

The first question to be answered is whether the plain- 
tiff has the legal capacity to bring the present action 
as a class action. The amount involved in the payments 
from 1947 through 1966 is $4,445,850. Plaintiff purports 
to represent all ratepayers through 1966. Many of these 
ratepayers are also taxpayers of the defendant city. 
This action is brought by virtue of section 25-319, R. R. S. 
1943, which provides: ‘When the question is one of a 
common or general interest of many persons, or when 
the parties are very numerous, and it may be imprac- 
ticable to bring them all before the court, one or more 
may sue or defend for the benefit of all.” Implicit in 
this statute is the requirement that for one to bring a 
suit for the benefit of the class, it must be for the benefit 
of all members of the class. 

The general rule is that a plaintiff in a class action 
must have an interest in the controversy common with 
those for whom he sues and there must be that unity of 
interest between them that the action might be brought 
by them jointly. Certia v. University of Notre Dame 
Dulac, 82 Ind. App. 542, 141 N. E. 318. Persons having an 
interest adverse to those of parties purported to be 
represented cannot maintain a representative or class 
suit on behalf of the latter. Drake v. Frazer, 105 Neb. 
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162, 179 N. W. 393, 11 A. L. R. 766; 39 Am. Jur., Parties, 
§ 47, note 11, p. 922. 

Will all of the ratepayers of MUD from 1947 through 
1966 be benefited by plaintiff’s action if the plaintiff is 
successful in securing a judgment of $4,445,850? It is 
obvious that the city could pay such judgment only by 
the levy of a substantial tax against the taxpayers of the 
city, many of whom would also be MUD ratepayers. 
The record would indicate that this would require a levy 
in excess of 5 mills. Plaintiff has lived both inside and 
outside the city limits during the period in question, but 
is at present a resident of the city. Without question, 
ratepayers who are not taxpayers would benefit if a 
recovery were made. This would include all the rate- 
payers outside the city limits and those ratepayers with- 
in the city who are not taxpayers. All other ratepayers, 
and these would constitute the larger group, would un- 
doubtedly suffer a loss because they would be taxed 
for sufficient funds to pay not only the judgment for 
the amount of the recovery but also for costs and ex- 
penses of the litigation. Their interest cannot be said to 
be sufficiently identical with other ratepayers to permit 
plaintiff to maintain this action on behalf of all rate- 
payers. The trial court determined that the plaintiff’s 
action was not for the benefit of all members of the 
class, and properly dismissed the action. 

In view of the conclusion we have reached herein, 
we do not consider any of the other issues raised by the 
parties, including the constitutionality of section 14-1041, 
R. R. S. 1943. We affirm the judgment of the trial court 
in dismissing the plaintiff’s petition and the cross-petition 
of MUD. 

AFFIRMED. 
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PaTRICIA FISHER, APPELLEE, V. FRANCIS FISHER, APPELLANT. 
176 N. W. 2d 667 


Filed April 24, 1970. No. 37434. 


1. Divorce: Parent and Child. A change of circumstances, which 
will permit a modification of a divorce decree relating to child 
custody, includes those not known to the court and the opposing 
party at the time of the entry of the decree and which could 
not have been discovered by the exercise of reasonable diligence 
at the time of the entry of the original decree. 

The discovery of material facts which existed 
but were unknown to the court and the opposing party and 
could not have been ascertained with reasonable diligence, which, 
if known to the court, might have warranted the entry of a 
different decree, are changed circumstances which the court 
will consider in an application for a change of child custody. 

3. Divorce: Adultery: Parent and Child. Whether or not the birth 
of an illegitimate child after the separation of the parties of 
itself makes the mother an unfit person to have the care and 
custody of a child of the marriage is dependent on the facts 
and circumstances of each particular case to be considered 
in connection with a determination of the best interests of the 
child. 

4. Divorce: Parent and Child. The judicial discretion of the trial 
court with respect to changing the custody of minor children 
of a broken marriage will not ordinarily be disturbed unless 
there is a clear abuse of judicial discretion or it is clearly against 
the weight of the evidence. 


Appeal from the district court for Douglas County: 
Pau J. GARROTTO, Judge. Affirmed. 


Harmon & McCarthy, for appellant, 
McCormack, Cooney & Mooney, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newton, JJ. 


CARTER, J. 

This is an application to modify a child custody de- 
cree brought by the father against the mother who has 
the legal custody of the 4-year-old son of the parties 
under a divorce decree. The trial court denied the 
application and the father has appealed. 
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On June 28, 1968, Patricia Fisher obtained a decree of 
divorce from Francis Fisher and was granted the cus- 
tody of Charles Fisher who was about 3% years of age 
at the time the divorce was granted. It was found in 
the divorce decree that Patricia was a suitable and fit 
person to have the custody of Charles. There was no 
finding of fitness or unfitness of Francis to have cus- 
tody of the child. 

On December 6, 1968, Francis filed his application to 
modify the divorce decree by changing the care and 
custody of Charles from Patricia to himself and to re- 
lieve him of the child support payments awarded by 
the divorce decree. Francis alleged a change in circum- 
stances which he asserts require that Patricia be di- 
vested of the care and custody of Charles and that he isa 
fit and proper person to have the child’s care and cus- 
tody. 

The changed circumstances claimed are as follows: On 
December 17, 1968, Patricia gave birth to a child whose 
father was not her husband. That the birth of the 
child was the result of sexual relations with a married 
man whose name she refused to reveal and which oc- 
curred after her separation from Francis and before the 
divorce was granted. Patricia admitted the truth of the 
allegations but testified that she did not know the father 
was married at the time and never was in his company 
after she discovered that he was married. She said she 
never knew his business or where he lived and has no 
recollection of the place where the adulterous relation- 
ships occurred. She admits the truth of the facts that 
are readily provable and otherwise has little or no 
recollection of the surrounding circumstances. 

The evidence will not support a finding that she failed 
to properly provide and care for Charles. Subsistance 
for herself and the two children is sustained by the 
child support award of $70 per month paid by Francis, 
an allowance of $140 per month granted by the welfare 
department as aid to dependent children, and by work- 
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ing 3 days a week which amounts to about $33 per week. 
On the other hand, there is no evidence that Francis is not 
a fit and proper person to have the care and custody of 
Charles. He owns a satisfactory home in which his 
mother and father reside with him. His mother is 62 
years of age, in good health, is fond of Charles, and 
willing to care for him during his father’s working hours 
and at other times as well. The issue here narrows down 
to a single question: Does the birth of the child out of 
wedlock, standing alone, require that Patricia be divested 
of the care and custody of Charles? 

At the time the divorce was granted and the cus- 
tody of Charles granted to Patricia, she,did not reveal to 
the court or to Francis, or to anyone else interested in 
the case, that she was then pregnant by a man other 
than Francis. We think this is a change of circumstances 
within the meaning of the rule and authorizes the court 
to consider the merits of the application for a change of 
custody of the infant child. We adopt the rule an- 
nounced by the Supreme Court of Iowa in a similar case 
wherein it is said: ““We then turn to the question whether 
defendant’s concealed misconduct was such a ‘change in 
circumstances’ as to permit modification of the decree. 
We hold that it was. The ‘circumstances’ existing at the 
time of the original decree are those known to the court 
and to the opposing party, or which could have been dis- 
covered by the exercise of reasonable diligence. We 
think our interpretation of a change in circumstances 
must be held to mean a change in ‘known’ circumstances 
including those which could have been known by the 
use of reasonable diligence.” Harwell v. Harwell, 253 
Iowa 413, 112 N. W. 2d 868. See, also, 27B C. J. S., 
Divorce, § 317(2), p. 538. 

Under the foregoing holdings, the application filed 
by Francis is sufficient to raise the issue as to whether 
or not Patricia should be divested of the care and cus- 
tody of Charles. 

It is the contention of Francis that under the evi- 
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dence in this case Patricia is an unfit person as a mat- 
ter of law to have the care and custody of Charles. He 
relies on the following cases to support his position: Beck 
v. Beck, 175 Neb. 108, 120 N. W. 2d 585, wherein it is 
said: “This court has stated the rule to be that where a 
wife is found to be guilty of adultery she is an unfit 
person to have the care and custody of her minor chil- 
dren as against the husband she has wronged.” In 
Wolpa v. Wolpa, 182 Neb. 178, 153 N. W. 2d 746, the rule 
of the Beck case is adhered to. In Harwell v. Harwell, 
supra, the adulterous wife was given custody of the 
minor children of the marriage without invoking the 
rule that she was unfit as a matter of law. 

We point out, however, that the rule that a divorced 
wife who has been guilty of adultery is unfit as a mat- 
ter of law to have the care and custody of her children 
has been relaxed by the decisions of this court. Boyer 
v. Boyer, 183 Neb. 226, 159 N. W. 2d 546; Hausman 
v. Shields, 184 Neb. 88, 165 N. W. 2d 581. Where a 
wife has been guilty of adultery, the court will give con- 
sideration to three main points in determining if she 
should be divested of the care and custody of the chil- 
dren on account thereof: (1) The nature of the act and 
the circumstances surrounding the commission of the 
offense, (2) the probable effects of the offense as it re- 
lates to the future welfare of the children, and (3) the 
best interests of the children under all the circumstances 
of the case. 

It is generally recognized that the interests of 
small children are best served by placing their care and 
custody with the mother if she is a fit and proper per- 
son. In this case, the mother has against her the charge 
of adultery which she admits. It is always true in this 
class of cases that the decision is most difficult. There 
is no certain yardstick by which the best interest of the 
children can be measured. The problems resulting from 
a broken home arise through no fault of the children and 
a court in attempting a decision that is calculated to do 
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the least harm to the children is surrounded by uncer- 
tainties and emotional considerations that try the con- 
science of the court. 

It seems clear from the record in this case that the 
father and grandparents of Charles are of good standing 
and unblemished character, and fully fit persons to have 
the care and custody of Charles. Likewise, the mother 
is a fit person to have the care and custody of Charles 
except for her admitted adultery and the birth of an 
illegitimate child. The record shows that Patricia en- 
gaged in adulterous acts with one man, which are repre- 
hensible, but it does not indicate a continuing and in- 
discriminate relationship with the opposite sex. Her 
testimony is that she has ceased such immoral acts. If 
she has not, of course, a second application for a modi- 
fication of the decree would, in all likelihood, be inde- 
fensible. The child, Charles, is only 4 years of age and, 
at this age, needs the care and affection that only a 
mother can bestow. If only the wishes of the mother 
were at stake, the divesting of the mother’s care and 
custody of Charles would be less difficult. 

Here the primary concern is how to subserve the 
present and future interests of this 4-year-old boy who is 
the innocent victim of a broken home. What appears to 
be best for the child under all the circumstances of the 
particular case, after giving consideration to the rights 
of the parents, must be of serious concern to the court. 
We have, of course, given weight to the findings and 
judgment of the trial court. The decision of the trial 
judge is peculiarly entitled to respect. The court saw all 
the parties and witnesses; it was in closer touch with 
the situation than this court which is limited to a review 
of a written record. While this case is triable de novo 
in this court, we cannot overlook the fact that the judg- 
ment of the trial court is entitled to great weight in de- 
termining the best interests of children in custody pro- 
ceedings. Reasonable visitation rights were awarded the 
husband by general terms. Under this record, they 
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should be liberally interpreted to insure the well-being 
of the child. After giving consideration to all the fore- 
going factors, we find no controlling reason to interfere 
with the judgment of the trial court. 

AFFIRMED. 


STATE oF NEBRASKA, APPELLEE, v. RoGER M. WESSELS, 
APPELLANT. 
176 N. W. 2d 682 


Filed April 24, 1970. No. 37438. 


Criminal Law: Trial: Evidence. The trial court’s determination 
of the admissibility of demonstrative evidence will not be 
overturned except for a clear abuse of discretion. 


Appeal from the district court for York County: 
JoHN D. ZEILINGER, Judge. Affirmed. 


Kelly & Kelly, for appellant. 


Clarence A. H. Meyer, Attorney General, and James 
J. Duggan, for appellee. 


' Heard before Wuite, C. J., CARTER, SPENCER, BOSLAUGH, 
Smitu, McCown, and Newron, JJ. 


McCown, J. 


The defendant was found guilty of breaking and en- 
tering by a jury, and sentenced to 5 years in the Ne- 
braska Penal and Correctional Complex. Issues on appeal 
involve the admission of a pair of gloves into evidence 
and sufficiency of the evidence to sustain the conviction. 

A general store in Lushton, York County, Nebraska, 
was burglarized on the night of January 28, 1969. Prop- 
erty taken consisted of change from the cash register, 
cigarettes, one carton of cigarette lighters, a radio, two 
wrist watches, and one or two pairs of brown cotton 
jersey gloves. The owner of the store identified exhibit 
6, a pair of gloves, as the kind that he had in the store, 
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but he could not definitely identify them as the gloves 
missing from the store. The defendant now contends 
that property which cannot be positively identified by 
an owner should not be admitted into evidence against 
an accused charged with burglary. 

_ df the evidence of the owner was the only evidence 
relied on, defendant’s position might be well taken. In 
this case, however, an individual who accompanied the 
defendant to the scene of the crime as either an accom- 
plice or an onlooker testified. He said that upon the de- 
fendant’s return to the car parked near the store on the 
night of the burglary, the defendant had several items 
of property with him, including exhibit 6. He had not 
had them when he left the car. The witness identified 
exhibit 6 as the gloves given to him by the defendant at 
that time. The gloves were traced through the witness 
to the sheriff’s office and introduced during the direct 
testimony of the deputy sheriff. There was ample foun- 
dation to support the admission of exhibit 6. 

The trial court’s determination of the admissibility of 
demonstrative evidence will not be overturned except 
for a clear abuse of discretion. State v. Huffman, 181 
Neb. 356, 148 N. W. 2d 321. 

The defendant’s remaining assignment of error going 
to the sufficiency of the evidence to support the con- 
viction is untenable. The same witness previously men- 
tioned furnished virtually a step-by-step eyewitness ac- 
count of the plannnig and execution of the burglary. It 
was more than sufficient. 

The judgment of the district court was correct and is 
affirmed. 

AFFIRMED, 
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CLARA SNYDER, APPELLANT, V. ForT KEARNEY HOTEL Co., 
INC., A CORPORATION, APPELLEE. 
176 N. W. 2d 686 


Filed April 24, 1970. No. 37444. 


1. Negligence: Instructions. Where contributory negligence is an 
issue under the pleadings and evidence, the court should give an 
adequate instruction as to contributory negligence, and as to 
the comparative negligence rule. 

2. Instructions. Errors in instructions not prejudicial to the com- 
plaining party are not a ground for reversal of a judgment 
otherwise correct. 


Appeal from the district court for Buffalo County: 
Donatp H. Weaver, Judge. Affirmed. 


Mitchell & Beatty, for appellant. 
Tye, Worlock, Tye, Jacobsen & Orr, for appellee. 


Heard before WuttE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, and Newton, JJ. 


McCown, J. 


This is an action for damages for personal injuries 
sustained by the plaintiff as the result of a fall in de- 
fendant’s hotel. The jury verdict was for the defendant 
and the plaintiff has appealed. 

The sole assignment of error is that the trial court 
failed to give an instruction on the statutory compara- 
tive negligence rule. There was also no instruction on 
contributory negligence, although that issue was raised 
by the pleadings and the evidence. The essential facts 
are set out in our former opinion. Snyder v. Fort Kear- 
ney Hotel Co., Inc., 182 Neb. 859, 157 N. W. 2d 782. 

At the trial involved in this appeal, although it was 
mentioned to the jury in the summary of the pleadings, 
no issue as to plaintiff’s contributory negligence was 
submitted to the jury. Only the issue of defendant’s 
negligence was submitted. The jury, in effect, was in- 
structed that if it found the defendant negligent in one 
or more particulars alleged, and that such negligence was 
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a proximate cause or a proximately contributing cause 
of the accident, then the verdict should be for the plain- 
tiff for any damages sustained. If the plaintiff failed 
to establish negligence on the part of the defendant 
proximately contributing to the injury, then the verdict 
should be for the defendant. 

It is the plaintiff’s position that the trial court has the 
duty to instruct on every issue raised by the pleadings 
and evidence, and that where there is an issue of plain- 
tiff’s contributory negligence, the court must give in- 
structions stating the statutory comparative negligence 
rule. 

Where contributory negligence is an issue under the 
pleadings and evidence, the court should give an ade- 
quate instruction as to contributory negligence, and as 
to the comparative negligence rule. See Carlson v. 
Chambers, 173 Neb. 166, 112 N. W. 2d 729. The contents 
of a comparative negligence instruction are referred to 
in Darnell v. Panhandle Coop. Assn., 175 Neb. 40, 120 
N. W. 2d 278. 

Although instructions on contributory negligence and 
the comparative negligence rule were both proper here, 
the failure to give an instruction on the comparative 
negligence rule was not prejudicial to the plaintiff, where 
contributory negligence was not submitted to the jury. 
The case of Reals v. Grazis, 125 Neb. 877, 252 N. W. 
413, furnishes the foundation for analogy. In that case, 
the evidence would not support a finding of contribu- 
tory negligence on the part of the plaintiff, but an in- 
struction on comparative negligence was given. This 
court said: “Since there was no issue of fact upon the 
question of contributory negligence, an instruction on 
comparative negligence should not have been given. 
But the giving of such an instruction was not prejudicial 
to the defendant, although it might have been to the 
plaintiff if the verdict had been adverse to him.” 

The defendant might well have complained if an ad- 
verse verdict had been rendered because of the lack of 
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instructions on contributory negligence and the statu- 
tory comparative negligence rule. That furnishes no 
support for a claim of prejudice to the plaintiff, where 
the only issue submitted to the jury was the defend- 
ant’s negligence. 

Errors in instructions not prejudicial to the complain- 
ing party are not a ground for reversal of a judgment 
otherwise correct. Hansen v. First Westside Bank, 182 
Neb. 664, 156 N. W. 2d 790. 

On the issues as submitted, the verdict of the jury 
necessarily found no negligence on the part of the de- 
fendant. There was sufficient evidence to support that 
verdict, and the omission of an instruction on the com- 
parative negligence rule under such circumstances was 
nonprejudicial error. 

Judgment is affirmed. 

AFFIRMED. 

Bos.LaucH, J., concurs in result. 


STaTE OF NEBRASKA, APPELLEE, V. FRANKLIN DUANE 
PAULEY, APPELLANT. 
176 N. W. 2d 687 
Filed April 24, 1970. No. 87454. 


Judgments: Appeal and Error: Time. Where a notice of appeal 
is not filed within 1 month from the entry of the judgment 
or final order appealed from as required by section 25-1912, 
vR. R. S. 1948, this court obtains no jurisdiction to hear the 
appeal, and the appeal must be dismissed. 


Appeal from the district court for Douglas County: 
Rupo.tPH TEsar, Judge. Appeal dismissed. 


Franklin Duane Pauley, pro se. 


Clarence A. H. Meyer, Attorney General, and Harold 
Mosher, for appellee. 


Heard before WHITE, C. J., CaRTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and. NEWTON, JJ. 
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- Newton, J. 

On April 18, 1966, defendant entered a plea of “guilty” 
to a charge of attempted burglary. On April 28, 1966, 
his plea of “guilty” was entered to an habitual criminal 
charge and defendant was found to be an habitual crim- 
inal. On May 5, 1966, he was sentenced to serve 15 
years in the Nebraska Penal and Correctional Complex. 
No appeal was instituted. 

Subsequently, defendant filed a motion under the 
Nebraska Post Conviction Act to set aside and vacate his 
conviction and sentence. An evidentiary hearing was 
had on the motion and thereafter, on July 11, 1969, the 
motion was denied by order of the court. No further 
proceedings were had until defendant filed a notice of 
appeal on September 15, 1969. 

’ Under section 25-1912, R. R. S. 1943, a failure to file 
a notice of appeal within 1 month from the entry of the 
judgment or final order appealed from prevents this 
court from obtaining jurisdiction of the appeal. See, 
State v. Blunt, 182 Neb. 477, 155 N. W. 2d 443; State v. 
Williamsen, 183 Neb. 173, 159 N. W. 2d 206. 

~ We conclude that this court does not have jurisdiction 
of the attempted appeal in this case and that it must be 
dismissed. 

APPEAL DISMISSED. 


Ipa M. SIMS, APPELLANT, V. IRVIN SIMS, APPELLEE. 
176 N. W. 2d 683 


Filed April 24, 1970. No. 37484. 


“1, Divorce: Evidence. No decree of divorce and of the nullity of 
a marriage shall be made solely on the declarations, confes- 
sions, or admissions of the parties, but the court shall, in all 

"- eases, require’ other satisfactory evidence of the facts alleged 
-in the petition for that purpose. 

2. .Divorce: Words and Phrases. <A continuing course of conduct 
which so grievously wounds the mental, feelings or so utterly 
destroys the peace of mind so as to nullify or destroy the legiti- 
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mate objects and ends of matrimony constitutes extreme cruelty 
within the meaning of the statute. 

8. Divorce: Evidence. The degree of corroboration required in a 
divorce action depends on facts and circumstances of the par- 
ticular case. 


Appeal from the district court for Buffalo County: 
S. S. Smipner, Judge. Reversed and remanded. 


Andrew J. McMullen, for appelant. 
Nye, Wolf & Hove, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
Smitu, McCown, and Newrovn, JJ. 


White, C. J. 

In this divorce action, the district court dismissed the 
plaintiff wife’s petition at the close of her evidence be- 
cause of lack of corroborating testimony. We reverse 
the judgment of the district court and remand the cause 
for a new trial. 

Our statute, section 42-335, R. R. S. 1943, provides: 
“No decree of divorce and of the nullity of a marriage 
shall be made solely on the declaration, confessions or 
admissions of the parties, but the court shall, in all 
cases, require other satisfactory evidence of the facts 
alleged in the petition for that purpose.” (Emphasis 
supplied.) 

The plaintiff’s alleged statutory ground was “extreme” 
cruelty (section 42-302, R. R. S. 1943). The term itself 
is broad and indicates a considerable latitude for the 
exercise of judicial interpretation. Our definition has 
been consistent and well established. A continuing 
course of conduct which so grievously wounds the men- 
tal feelings or so utterly destroys the peace of mind so 
as to nullify or destroy the legitimate objects and ends 
of matrimony constitutes “extreme cruelty” within the 
meaning of the statute. Hartshorn v. Hartshorn, 104 
Neb. 561, 178 N. W. 186; Chipman v. Chipman, 174 Neb. 
584, 118 N. W. 2d 761; Ross v. Ross, 174 Neb. 795, 119 N. 
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W. 2d 495; Benton v. Benton, 180 Neb. 759, 145 N. W. 
2d 576; Mercer v. Mercer, 183 Neb. 515, 162 N. W. 2d 230. 

The parties were married on January 27, 1966, for 
the second time. The prior divorce had been granted 
to the plaintiff on evidence of excessive drinking and 
physical abuse. The present action was filed on June 
9, 1969, alleging extreme cruelty on the part of the 
defendant. Plaintiff testified that the defendant had 
begun drinking again, had abused her by calling her vile 
names, and had embarrassed her with her friends and 
her relatives by his drunkenness and actions. Plaintiff 
also testified that defendant went to the neighbor’s home 
when he was drunk, his actions embarrassed her, and 
such action made it impossible for plaintiff to live with 
him; and that the defendant threatened to have his 
daughter beat her up. 

Some of the corroborating witnesses, next-door neigh- 
bors of the parties, testified that defendant had, in fact, 
come to their home and had stumbled around in a man- 
ner that would indicate that the defendant had been 
drinking. At the time, they also testified that they 
smelled alcoholic liquor on his breath. They further 
testified that defendant said that his daughter was com- 
ing from California to beat the plaintiff up. One wit- 
ness testified that she had heard the defendant refer to 
the plaintiff as a “bitch” and further that the defendant 
complained that the plaintiff would not give him any 
money. This evidence supported specific allegations in 
her petition of excessive drinking and cruel and abusive 
conduct related thereto, repetitive of conduct responsible 
for the original divorce. 

As we summarize it, there was evidence by independ- 
ent witnesses that the defendant had resumed his ex- 
cessive drinking habits, had referred to his wife in criti- 
cal and abusive terms, and had threatened to have his 
daughter come to beat the plaintiff up. This is “satis- 
factory” evidence under the statute to support the di- 
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rect testimony of the plaintiff as to like conduct when 
they were alone together. 

Under our holdings, we know of no requirement that 
specific and isolated incidents of cruelty be corroborated 
by the testimony of a physically present third person. 
Indeed, if this were the rule, corroboration would be 
almost impossible and easily avoided by the guilty 
spouse. It is apparent here that the corroborating testi- 
mony gave weight to a finding of the continuous and 
repetitive nature of the defendant’s conduct, which plain- 
tiff had directly testified to. Moreover, in this case, 
this conduct was tied in with the previously adjudicated 
cruel conduct of the defendant resulting in the former 
divorce decree granted to plaintiff. 

The corroboration required in a divorce action de- 
pends on facts and circumstances of the particular case. 
Felton v. Felton, 131 Neb. 488, 268 N. W. 341; Brown v. 
Brown, 146 Neb. 908, 22 N. W. 2d 148; Green v. Green, 
148 Neb. 19, 26 N. W. 2d 299. A general rule as to 
the degree of corroboration cannot be laid down. Schlue- 
ter v. Schlueter, 158 Neb. 233, 62 N. W. 2d 871; Read v. 
Read, 179 Neb. 637, 139 N. W. 2d 829; Benton v. Benton, 
supra; Rickus v. Rickus, 183 Neb. 140, 158 N. W. 2d 540. 

‘The corroborating testimony was “satisfactory” and 
sufficient to sustain a finding of extreme cruelty under 
the facts and circumstances of this case. Consequently 
the dismissal of plaintiff’s petition at the close of the 
presentation of her evidence was erroneous. The judg- 
ment of the district court is reversed and the cause re- 
manded for a new trial. 

REVERSED AND REMANDED. 
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Larry E: HARRIS, APPELLANT, v. MAuRICE H. SIGLER, 
WarbdEN, NEBRASKA PENAL AND CORRECTIONAL 
COMPLEX, APPELLEE. 

176 N. W. 2d 733 


Filed April 24, 1970. No. 37496. 


Criminal Law: Post conviction. In a post conviction proceeding, 
petitioner has the burden of establishing a basis for relief. 


Appeal from the district court for Lancaster County: 
BartTLetT E. Boyes, Judge. Affirmed. 


Larry E. Harris, pro se. 


Clarence A. H. Meyer, Attorney General, and Chaun- 
cey C. Sheldon, for appellee. 


Heard before Wut, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitrH, McCown, and Newton, JJ. 


McCowy, J. 

This is an appeal from proceedings had in the district 
court for Lancaster County, Nebraska, ostensibly pur- 
suant to the Post Conviction Act. 

The petitioner, Larry E. Harris, filed a “Motion for 
Legal Documents,” requesting that he be furnished 
copies of the complaint, arrest warrant, proceedings at 
preliminary hearing, proceedings at arraignment, all 
motions filed, proceedings at sentencing, commitment 
papers, and any other legal-documents pertaining to the 
transcript and bill of exceptions in his criminal case. 
The district court, after examining the motion and _rec- 
ords, denied the’ motion. The petitioner filed” a notice 
of appeal and motion for appointment of counsel on 
appeal. The case was docketed, and the matter sub- 
mitted to this court on briefs without oral-argument. 

The declared purpose of the petitioner was to attempt 
to determine whether or not he might have any grounds 
for, filing’ a motion to. vacate sentence under the Post 
Conviction Act. . If the motion be. treated as a motion 
for documents, denial -would be interlocutory and. not 
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appealable. Lund v. Holbrook, 157 Neb. 854, 62 N. W. 
2d 112. If the matter be treated as a motion to vacate 
a sentence, as it apparently was by the trial court, it 
alleged no facts whatever which would entitle the peti- 
tioner to relief. While there is no requirement that 
allegations be in any technical form, nor that the gram- 
mar be any more than substantially understandable, the 
allegations must set forth facts. In a post conviction 
proceeding, petitioner has the burden of establishing a 
basis for relief. State v. Williams, 182 Neb. 444, 155 
N. W. 2d 377. 

Petitioner also complains that the district court did 
not appoint counsel for him on this appeal. Even if this 
matter were appealable, the failure to appoint counsel 
was not error in the absence of a showing of an abuse 
of discretion. State v. Hizel, 181 Neb. 680, 150 N. W. 
2d 217. 

There was clearly no abuse of discretion here and the 
action of the district court in denying petitioner’s mo- 
tion is affirmed. 

AFFIRMED. 


MIDLANnpD-Ross CORPORATION, A CORPORATION, APPELLEE, V. 
ROBERT SWARTZ, APPELLANT. 
176 N. W. 2d 735 


Filed May 1, 1970. No. 37393. 


1. Pleadings. A party claiming that the law of another state is 
applicable should allege the facts which make the foreign law 
applicable and the substance of the law relied upon. 

2. Pleadings: Evidence. The right to introduce evidence depends 
upon there being an issue of fact raised by the pleadings to 
which the evidence is relevant. 

3. Pleadings: Bills and Notes. An allegation that a promissory 
note was executed as an accommodation maker or surety with- 

_ out consideration does not state a defense where the pleadings 
show that the other maker was the party accommodated and 
received the consideration for the note. 
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4, Bills and Notes. A provision in a promissory note waiving any 
defense upon the ground of an extension of maturity is valid 
and binding upon parties to the note. 

5. Contracts. A threat to terminate the distributorship of a dis- 
tributor who is substantially indebted to the manufacturer does 
not constitute business coercion in the absence of contractual 
provisions to the contrary or circumstances which make the 
threat unjust and inequitable. 


Appeal from the district court for Douglas County: 
JAMES P. O’BrRIEN, Judge. Affirmed. 


Abrahams, Kaslow & Cassman, for appellant. 


Lyle E. Strom, C. L. Robinson, and Fitzgerald, Brown, 
Leahy, McGill & Strom, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SMITH, McCown, and Newton, JJ. 


BosLauGu, J. 

This is an action upon a promissory note made April 
28, 1965. The trial court entered judgment for the 
plaintiff in the amount of $14,569.82 at the close of the 
plaintiff's evidence. The defendant’s motion for new 
trial was overruled and he has appealed. 

The note was payable to the plaintiff and signed by 
the defendant individually and as president of Roberts 
Supply Company, a corporation. There is no dispute as 
to the execution of the note or the amount due. The 
question presented is whether the defendant’s answer 
as amended stated any defense. 

The answer contained a general denial and alleged 
’ that the laws of Ohio were applicable to the transaction; 
that the defendant had executed the note as an accommo- 
dation maker or surety on behalf of the supply company 
without consideration; that the plaintiff had modified 
the terms and conditions of the note and had extended 
its maturity without the consent of the defendant; and 
that the defendant’s signature had been procured by 
business compulsion, coercion, and duress. 

The plaintiff’s proof consisted of the note, the defend- 
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ant’s admissions in response to a request for admissions 
of fact, and the defendant’s testimony in a pre-trial 
deposition. This evidence established a prima facie case 
and the defendant’s admissions eliminated any defense 
that might otherwise have been available under the 
general denial. 

The allegation in the answer that the laws of Ohio 
were applicable to the transaction was a conclusion of 
law. The answer pleaded no fact which would make 
the note an Ohio transaction. The answer also failed to 
plead the substance of the Ohio law upon which the 
defendant relied. See Scott v. Scott, 153 Neb. 906, 46 
N. W. 2d 627, 23 A. L. R. 2d 1431. 

The defendant argues that if he had been permitted 
to offer evidence, he would have produced evidence 
which would have established that the note was an 
Ohio transaction. The trial court refused to allow the 
defendant to make an offer of proof. 

The right to introduce evidence depends upon there 
being an issue of fact as to which it is relevant. The 
issues are made by the pleadings; and unless there is an 
issue of fact before the court, there is no right to in- 
troduce evidence to prove or disprove the fact. 

The allegation that the defendant had executed the 
note “as an accommodation maker or surety on behalf 
of Roberts Supply Company without consideration” did 
not state a defense. In paragraph 6 of the answer, as 
amended during the trial, the defendant alleged that the 
supply company was indebted to the plaintiff and that 
the note had been executed to avoid a threatened can- 
cellation of the distributorship of the supply company 
by the plaintiff and a refusal to ship any further mer- 
chandise. The previous indebtedness of the supply com- 
pany was a sufficient consideration since the supply 
company was the party accommodated. See, § 62-125, 
R. R. S. 1943; Luikart v. Meierjurgen, 124 Neb. 816, 248 
N. W. 379. 

The note contained a provision that the makers waived 
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. “all defenses on the ground of any extensions.” Such 
a provision is valid and binding on the defendant and 
prevented an extension of the maturity of the note from 
being a defense. Nordeen v. Nelson, 134 Neb. 707, 279 
N. W. 323. 

After the plaintiff had rested, the defendant was per- 
mitted to amend his answer to allege that the plain- 
tiff had threatened to terminate the distributorship. of 
the supply company and to refuse to ship any further 
merchandise unless the defendant joined in the execution 
of the note, and that this constituted an “unlawful 
threat of a breach of contract” so that the signature of 
the defendant was procured through business compul- 
sion, coercion, and duress. The defendant relies upon 
Ansbacher-Siegle Corp. v. Miller Chemical Co., 137 Neb. 
142, 288 N. W. 538, and McCubbin v. Buss, 180 Neb. 624, 
144 N. W. 2d 175, and contends that the threat was a 
breach of contract or unjust and inequitable. 

The Ansbacher-Siegle Corporation case involved a 
written agreement for an exclusive distributorship in a 
specified territory for a definite term. In that case the 
indebtedness of the distributor to the manufacturer was 
past due but the manufacturer had waived the breach. 

In the McCubbin case the defendant had obtained 
the plaintiff’s consent to the discharge of a stock pur- 
chase contract by a threat to terminate the plaintiff's 
employment. Approximately 2 months later the de- 
fendant, who was the majority stockholder in the close 
corporation, dismissed. the plaintiff. We held the de- 
fendant’s threat to terminate the plaintiff's employment 
unjust and inequitable under the circumstances and 
allowed rescission of the discharge agreement. 

The defendant’s answer in this case did not allege 
any facts in regard to the distributorship of the supply 
company. The pleadings suggest that the indebtedness 
of the supply company to the plaintiff was good cause 
to terminate the distributorship and that the action of 
the plaintiff was not unlawful or unjust or inequitable. 
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Where the answer does not state a defense, the trial 
court should direct a verdict for the plaintiff. Sloan 
Commission Co. v. Fry & Co., 4 Neb. (Unoff.) 647, 95 
N. W. 862; Winterringer v. Warder, Bushnell & Glessner 
Co., 1 Neb. (Unoff.) 413, 95 N. W. 619; Osborne & Co. v. 
Kline, 18 Neb. 344, 25 N. W. 360; Western Mfg. Co. v. 
Rogers, 54 Neb. 456, 74 N. W. 849; Hrabak v. Village of 
Dodge, 62 Neb. 591, 87 N. W. 358. Here the plaintiff 
proved a prima facie case by the admissions of the de- 
fendant. Since the answer failed to state a defense, it 
was proper for the trial court to enter judgment for the 
plaintiff. Osborne & Co. v. Kline, supra; Hrabak v. Vil- 
lage of Dodge, supra; Western Mfg. Co. v. Rogers, supra. 

The judgment of the district court is affirmed. 

AFFIRMED, 


STATE OF NEBRASKA, APPELLEE, V. CHESTER PAUL 
CUNNINGHAM, APPELLANT. 
176 N. W. 2d 732 
Filed May 1, 1970. No. 37397. 


1. Criminal Law: Guilty Plea. A plea of guilty made with full 
knowledge of the charge and the consequences of the plea, will 
not be permitted to be withdrawn in the absence of fraud, mis- 
take, or other improper means used in its procurement. 

2. Criminal Law: Sentences. In the absence of an abuse of dis- 
cretion, a sentence within statutory limits will not be disturbed. 


Appeal from the district court for Douglas County: 
DonaLp Bropkey, Judge. Affirmed. 


Robert C. Guinan, for appellant. 


Clarence A. H. Meyer, Attorney General, and Chaun- 
cey C. Sheldon, for appellee. 


Heard before WuitTeE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newton, JJ. 


Bos.aucu, J. 
The defendant was charged with auto theft in violation 
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of section 28-522, R. R. S. 1948. He waived preliminary 
hearing and was brought before the district court on 
December 23, 1968. The record shows that at that time 
the defendant appeared with private counsel and en- 
tered a plea of guilty. The judgment entered on this 
plea was vacated by the district court on its own mo- 
tion and a plea of not guilty entered for the defendant. 

The case was set for trial on May 21, 1969, and the 
public defender was appointed to represent the defend- 
ant. When the defendant was brought before the dis- 
trict court on that day he withdrew the plea of not guilty 
that had been previously entered and again pleaded 
guilty. 

On June 24, 1969, the defendant was brought before the 
district court for sentencing. The defendant asked leave 
to withdraw his plea of guilty. This request was denied 
and the defendant was sentenced to 3 to 5 years’ imprison- 
ment. The defendant now contends that he should have 
been allowed to withdraw his plea of guilty entered on 
May 21, 1969, and that the sentence is excessive. 

Although the formal appointment of the public de- 
fender as counsel for the defendant occurred on May 
21, 1969, the public defender stated in open court at that 
time that he was “* * * thoroughly familiar with the 
facts of this case. I have had plenty of opportunity to 
discuss it with the defendant and we are fully prepared 
to proceed with the trial.” The defendant stated that 
he had consulted with the public defender and was pre- 
pared to proceed at that time. 

The trial court carefully explained the rights of the 
defendant. The information and statute were read to 
him. He stated that he understood what pleas might 
be made and that no coercion or inducements had been 
made concerning his plea. The court was advised that 
the county attorney had agreed to dismiss a charge 
of robbery which was pending against the defendant in 
the event he pleaded guilty to the charge of auto theft. 
The defendant was advised that the trial court was not 
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a party to the plea bargaining and the defendant stated 
that he understood that the bargaining was not binding 
upon the court. The trial court ascertained that there 
was a factual basis for the plea and then accepted the 
defendant’s plea of guilty. 

The record shows that the defendant pleaded guilty 
with full knowledge of the charge and the consequences 
of the plea. There is nothing to indicate fraud, mistake, 
or other improper means in its procurement. The re- 
quest for leave to withdraw the plea was properly denied. 
State v. Eutzy, 184 Neb. 755, 172 N. W. 2d 94. 

The statute authorizes a sentence of from 1 to 10 
years. § 28-522, R. R. S. 1943. The defendant in this 
case had been charged with robbery. While the case 
was pending and he had been released on bond, he was 
involved in a second robbery. There is nothing in the 
record to show that the sentence imposed was an abuse 
of discretion. 

The judgment of the district court is affirmed. 

AFFIRMED. 


State or NEBRASKA EX REL. CLARENCE A. H. MEYER, 
ATTORNEY GENERAL, RELATOR, V. STATE BoARD oF EQUALI- 
ZATION AND ASSESSMENT OF THE STATE OF NEBRASKA, 
ET AL., RESPONDENTS. 

176 N. W. 2d 920 


Filed May 1, 1970. No. 37479. 


1. Constitutional Law: Governor: Legislature: Powers. To be ef- 
fective, each item appearing in a legislative appropriation bill 
which is an increase over the budget submitted to the Legisla- 
ture by the Governor niust receive a two-thirds vote on final 
passage. 

Under all constitutional gov- 
ernments recognizing three distinct and independent magistracies, 
‘the control of the purse strings of government is a legislative 
function; indeed, it is: the ‘extreme legislative prerogative, in- 
dispensable to the independence and integrity of the Legislature, 
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and not to be surrendered or abridged, save by the Constitution 
itself, without disturbing the balance of the system and endan- 
gering the liberties of the people. 


The right of the Legislature 
to control the public treasury, to determine the sources from 
which the public revenue shall be derived and the objects upon 
which it shall be expended, to dictate the time, the manner, 
and the means, both of its collection and disbursement, is firmly 
and inexpus ably established in our political system. 

: The Legislature has plenary 
or absolute power over appropriations. It may make them upon 
such conditions and with such restrictions as it pleases within 
legal and reasonable limits. It cannot, however, through the 
power of appropriation exercise or invade the constitutional 
rights and powers of the executive branch of government. 


Original action. Judgment in part for relator and 
in part for respondents. 


Clarence A. H. Meyer, Attorney General, and Gerald 
S. Vitamvas, for relator. 


Edmund D. McEachen, John S. Zeilinger, and Young, 
Baird, Holm, McEachen, Pedersen, Hamann & Haggart, 
for respondents. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitTH, McCown, and Newton, JJ. 


SPENCER, J. 

This is an original action brought by the State of Ne- 
braska on the relation of the Attorney General at the 
express request of the Legislature of the State of Ne- 
braska. It seeks to have certain appropriations vetoed 
by the Governor declared valid and to uphold certain 
personal service limitations placed in the appropriation 
bills by the Legislature. 

Five of the appropriation items were inetuded in Leg- 
islative Bill 1425 (Laws 1969, c. 481, p. 1987), an act 
making appropriations for construction, repair, and im- 
provement of state buildings and land acquisition. These 
items are as follows: . 

(1) Land acquisition (Medical Center, .- 
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University of Nebraska) in the 
amount of $1,000,000 
.(2) Land acquisition (University of 
Nebraska at Omaha) in the amount of 1,350,000 
(3) Home Economics facility (East Com- 
pus) in the amount of 1,225,000 
(4) Remodeling of the Administration 
Building (Kearney State College) 
in the amount of 1,500,000 
(5) Appropriation for a recreation and 
activities building (Beatrice State 
Home) in the amount of 638,400 
One of the appropriation items was embraced in Legis- 
lative Bill 552 (Laws 1969, c. 466, p. 1619). It was an 
appropriation of $2,240,000 for a Home Economics fa- 
cility on the East Campus. No purpose will be served 
herein by specifically detailing the legislative history of 
each of these items. The points important for considera- 
tion may be raised by general statements. 

The Governor presented his budget message and ex- 
ecutive budget to the Legislature on January 29, 1969. 
With relation to the appropriations for the Medical Cen- 
ter, for the Beatrice State Home, the Home Economics 
facility, and the remodeling of the Administration Build- 
ing at Kearney State College, specific requests were 
made to the Governor for such appropriations but the 
Governor made no recommendations for the same in 
the budget he submitted to the Legislature. No request 
was made to the Governor covering land acquisition for 
the University of Nebraska at Omaha and said item was 
not included in his budget. In the course of the legis- 
lative proceedings these various items were included in 
the budget by the Legislature. At some stage of the 
legislative process all of the items above, except item 
(3), the appropriation of $1,225,000, received at least a 
two-thirds vote. However, on final passage neither 
Legislative Bill 1425 nor Legislative Bill 552 received 
a two-thirds vote. The vote on Legislative Bill 1425 on 
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final passage was: 28 Ayes, 16 Nays, and 5 Not Voting. 
The vote on Legislative Bill 552 on final passage was: 
30 Ayes, 11 Nays, and 8 Not Voting. 

Article IV, section 7, Constitution of Nebraska, pro- 
vides as follows: “The Governor may, at the commence- 
ment of each session, and at the close of his term of 
office and whenever the Legislature may require, give 
by message to the Legislature information of the condi- 
tion of the state, and shall recommend such measures 
as he shall deem expedient. Within thirty days after 
the commencement of each regular session he shall pre- 
sent, by message, a complete itemized budget of the 
financial requirements of all departments, institutions 
and agencies of the state for the ensuing biennium. Said 
budget shall be prepared with such expert assistance 
and under such regulations as may be provided by law. 
No appropriations shall be made in excess of the 
recommendation contained in such budget unless by two- 
thirds vote of the Legislature, and such excess so ap- 
proved shall not be subject to veto by the Governor.” 

Article IV, section 15, Constitution of Nebraska, pro- 
vides as follows: “Every bill passed by the Legislature, 
before it becomes a law, and every order, resolution or 
vote to which the concurrence of both Houses may be 
necessary (except on questions of adjournment) shall 
be presented to the Governor. If he approves he shall 
sign it, and thereupon it shall become a law, but if he 
do not approve, he shall return it with his objections 
to the House in which it shall have originated, which 
House shall enter the objections at large upon its journal, 
and proceed to reconsider the bill. If then three-fifths 
of the members elected agree to pass the same, it shall 
be sent, together with the objections, to the other House, 
by which it shall likewise be reconsidered; and if ap- 
proved by three-fifths of the members elected to that 
House, it shall become a law, notwithstanding the ob- 
jections of the Governor. In all such cases the vote 
of each House shall be determined by yeas and nays, 
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to be entered upon the journal. Any bill which shall 
not be returned by the Governor within five days (Sun- 
days excepted) after it shall have been presented to him, 
shall become a law in like manner as if he had signed 
it; unless the Legislature by their adjournment prevent 
its return; in which case it shall be filed, with his. ob- 
jections, in the office of the Secretary of State within 
five days after such adjournment, or become a law. The 
Governor may disapprove any item or items of appro- 
priation contained in bills passed by the Legislature, and 
the item or items so disapproved shall be stricken there- 
from, unless repassed in the manner herein prescribed 
in cases of disapproval of bills.” 

It is to be noted that the above constitutional provi- 
sion was adopted while this state had a bicameral legis- 
lative system. Since that time, under constitutional au- 
thority a unicameral system was adopted and has since 
been in operation. By the terms of Article III, section 
1, Constitution of Nebraska, since January 1937, all pro- 
visions referring to the bicameral Legislature in the Con- 
stitution are applicable to the unicameral Legislature. 

Two issues are presented in regard to these appropria- 
tions: (1) Were any of the questioned appropriations 
validly and effectively enacted; and (2) if validly and 
effectively enacted, were they effectively vetoed by 
the Governor? 

The 1969 Legislature inserted the following provi- 
sion: “Expenditures for Personal Services shall not ex- 
ceed $—————- during the period July 1, 1969-June 30, 
1970, nor $————— during the period July 1, 1970-June 
30, 1971,” in Legislative Bills 1421, 928, 831, 552, and 
1096. Respondents contend that this provision, which 
they allege appears 480 times in the above bills, consti- 
tutes an unlawful limitation on expenditures for per- 
sonal services. The issues presented relative to these 
provisions are: (1) Are the provisions advisory only, 
or are they mandatory; and (2) if mandatory, are they 
a valid exercise of the power of the Legislature, or do 
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they constitute an unconstitutional encroachment on the 
other branches of government? 

In the Governor’s veto message as to Legislative Bill 
1425 he referred to the authority given him by Article 
IV, section 15, Constitution of Nebraska, which pro- 
vides for an item or items veto of appropriations con- 
tained in bills passed by the Legislature. Here we 
are dealing with items added to the appropriations bill 
for the maintenance and upkeep of a state department, 
institution, or agency, and they are definitely within the 
ambit of Article IV, section 7, Constitution of Nebraska. 
It is immaterial whether all of the items were originally 
presented to the Governor in the budget presentation 
of those groups or not. As executive head of the state 
government, the Governor is charged with the respon- 
sibility of preparing, with expert assistance, a completely 
itemized budget for every department, institution, and 
agency of state government for the ensuing biennium. 
The budget requirements of Article IV, section 7, Con- 
stitution of Nebraska, apply to all departments, insti- 
tutions, and agencies of the state in being at the com- 
mencement of the legislative session. Mekota v. State 
Board of Equalization & Assessment, 146 Neb. 370, 19 
N. W. 2d 633. No new or increased appropriation may 
be made for any existing organization included in that 
classification except by a two-thirds vote of the Legis- 
lature, and when so made it is not subject to the Gov- 
ernor’s veto. 

When is an appropriation made? An appropriation 
is a law and may be adopted only through a bill. A bill 
is not passed until it receives the necessary affirmative 
vote on final passage. An appropriation bill is no dif- 
ferent in this respect than any other bill before the 
Legislature. In the case of an appropriation bill, no 
appropriation is made until its final passage. Until that 
stage is reached, it is no more than a mere proposal 
being moved along for further consideration. To be ef- 
fective as to an item increasing the amount proposed for 
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any department in the Governor’s budget, the bill must 
receive a two-thirds vote on final passage. 

The constitutional language appears so clear to us that 
there is no room for construction. We said in State 
ex rel. School Dist. of Scottsbluff v. Ellis, 168 Neb. 166, 
95 N. W. 2d 538: “Before rules of construction become 
available it must be demonstrated that the constitutional 
provision is not clear as to its meaning and that the in- 
tent of the people in adopting the provision can be de- 
termined only by construction.” 

In Elmen v. State Board of Equalization & Assessment, 
120 Neb, 141, 231 N. W. 772, this court said: “We are 
indebted to the suffrage of the people for the adoption 
of all amendments submitted and indeed for the adoption 
of the original Constitution which such amendments 
changed. From this fact it is patent that, where the 
language employed is plain, the courts should accord to 
it the meaning which obviously would be accepted by 
the layman.” In that case, the items of increase were 
included in the appropriation bill by less than a three- 
fifths vote (which was then the requirement of Article 
IV, section 7, Constitution of Nebraska). The question 
there was whether a three-fifths vote for the bill on final 
passage was sufficient. We held the required vote on 
final passage was sufficient, and a three-fifths vote on 
adding the increase was not required. We now state 
that it is immaterial whether the increase items receive 
a two-thirds vote at any other stage of the legislative 
process. Unless the bill including them receives a two- 
thirds vote on final passage, they cannot constitution- 
ally be included in the bill. It follows that the appro- 
priation bills having been adopted by less than a two- 
thirds majority vote of all members elected to the Leg- 
islature, the questioned appropriations were not validly 
or effectively enacted, and therefore never become opera- 
tive. The disapproval of the Governor in effect pointed 
up this invalidity. 

Does the Legislature have the right to apportion the 
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amount budgeted for personal service expenditures to 
specific periods within the biennium? Or, to be more 
accurate, can the Legislature impose a ceiling on annual 
personal service expenditures? Article III, section 25, 
Constitution of Nebraska, provides in part: ‘No money 
shall be drawn from the treasury except in pursuance of 
a specific appropriation made by law, and on the presen- 
tation of a warrant issued as the Legislature may direct, 
* * =” Article III, section 22, Constitution of Nebraska, 
provides as follows: ‘Each Legislature shall make ap- 
propriations for the expenses of the Government until 
the expiration of the first fiscal quarter after the ad- 
journment of the next regular session, and all appropri- 
ations shall end with such fiscal quarter. And when- 
ever it is deemed necessary to make further appropria- 
tions for deficiencies, the same shall require a two- 
thirds vote of all the members elected to each House, 
and shall not exceed the amount of revenue authorized 
by law to be raised in such time. Bills making ap- 
propriations for the pay of members and officers of the 
Legislature, and for the salaries of the officers of the 
Government, shall contain no provision on any other 
subject.” 

The object and purpose of such constitutional provi- 
sions is to render the departments of state government 
dependent upon the will of the people as expressed by 
their duly-elected representatives, the members of the 
legislative branch of the government, and to require such 
departments, except as may otherwise be provided in 
the Constitution, to return to that source at regularly 
stated intervals for the necessary means of existence, 
because the people have learned that the very preserva- 
tion of liberty depends upon the control of the purse 
by their periodically elected representatives. See State 
ex rel, Norfolk Beet-Sugar Co. v. Moore, 50 Neb. 88, 
69 N. W. 373. 

This principle is well stated in Colbert v. State, 86 Miss. 
769, 39 So. 65, as follows: “Under all constitutional 
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governments recognizing three distinct and independent 
magistracies, the control of the purse strings of govern- 
ment is a legislative function; indeed, it is the supreme 
legislative prerogative, indispensable to the independence 
and integrity of the legislature, and not to be surrendered 
or abridged, save by the constitution itself, without 
disturbing the balance of the system and endangering 
the liberties of the people. The right of the legisla- 
ture to control the public treasury, to determine the 
sources from which the public revenues shall be derived 
and the objects upon which they shall be expended, to 
dictate the time, the manner, and the means, both of 
their collection and disbursement, is firmly and inex- 
pugnably established in our political system. This su- 
preme prerogative of the legislature, called in question 
by Charles I., was the issue upon which parliament went 
to war with the king, with the result that ultimately the 
absolute control of parliament over the public treasury 
was forever vindicated as a fundamental principle of 
the British constitution. The American commonwealths 
have fallen heirs to this great principle, and the preroga- 
tive in question passes to their legislatures without re- 
striction or diminution, except as provided by their con- 
stitutions, by the simple grant of the legislative power.” 

Within the limitations of the Constitution, the general 
authority of the Legislature over the public revenue 
of the state from taxation is paramount. Without ques- 
tion, the legislative power is supreme in matters relating 
to appropriations as to which no constitutional restric- 
tions exist. 

Article II, section 1, Constitution of Nebraska, pro- 
vides as follows: “The powers of the government of 
this state are divided into three distinct departments, 
the Legislative, Executive and Judicial, and no person 
or collection of persons being one of these departments, 
shall exercise any power properly belonging to either 
of the others, except as hereinafter expressly directed 
or permitted.” 
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Article IV, section 6, Constitution of Nebraska, pro- 
vides as follows: “The supreme executive power shall 
be vested in the Governor, who shall take care that the 
laws be faithfully executed and the affairs of the state 
efficiently and economically administered.” 

Article III, section 6, Constitution of Nebraska, pro- 
vides for biennial sessions of the Legislature. Article 
III, section 22, Constitution of Nebraska, requires the 
Legislature to make appropriations for the expenses of 
government until the expiration of the first fiscal quar- 
ter after the adjournment of the next regular session. 
Respondents argue that the entire state budget process 
contemplated by our constitutional provisions is based 
on biennial budgeting. Respondents argue that the per- 
sonal services provisions are on an annual basis and are 
in violation of the requirement for biennial budgeting. 
We agree with respondents’ premise, but do not accept 
respondents’ conclusions. 

The various departments of the government submit 
their appropriation requests to the Governor, who after 
reviewing them with expert assistance, submits a com- 
pletely itemized budget for the biennium to the Legis- 
lature. In the various hearings by the budget com- 
mittee of the Legislature, department heads are ques- 
tioned as to the necessity for and the extent of the pro- 
grams for which appropriations are requested. These 
procedures over the years have been used to permit the 
Legislature to determine the full extent to which appro- 
priations should be made for the operation of the vari- 
ous departments of the state government for the next 
biennium. 

. The Legislature actually made the appropriations for 
the biennium. Respondents do not question its suffi- 
ciency. They question the right of the Legislature to 
impose a ceiling on an annual basis upon the personal 
services expenditures from that biennial appropriation. 

The Legislature has plenary or absolute power over 

appropriations. It may make them upon such condi- 
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tions and with such restrictions as it pleases within con- 
stitutional limits. There is one thing, however, which 
it cannot do, and this is inherent in Article II, section 1, 
Constitution of Nebraska. It cannot through the power 
of appropriation exercise or invade the constitutional 
rights and powers of the executive branch of the govern- 
ment. It cannot administer the appropriation once it 
has been made. When the appropriation is made, its 
work is complete and the executive authority takes over 
to administer the appropriation to accomplish its pur- 
pose, subject to the limitations imposed. Is the condi- 
tion imposed an attempt to administer the appropriation? 

All authorities are in agreement that it is impossible 
to fix exact limits in the area of constitutional separa- 
tion of powers. All states approach the problem on a 
case-by-case basis. We realize it is possible to impose 
undue spacing limitations or to carry the imposition of 
ceilings for varying periods to an extreme. We also 
realize that the Legislature cannot be permitted to ham- 
per the necessary operation of constitutional officers by 
unreasonable appropriation restraints. These, however, 
are not the situations we have before us. We do not 
believe the imposition of a ceiling for personal services 
on an annual basis is unreasonable. Most governments 
operate on a fiscal year basis. The salaries of our pub- 
lic officials are determined on an annual basis. It is 
within the power of the Legislature to fix the amount 
it will appropriate for personal services in any state de- 
partment or agency. The appropriation is strictly in 
line with the requirements of equalization and uniform- 
ity in our constitutional revenue provisions. The Legis- 
lature has made the appropriation for the biennium. 
It has seen fit to divide that portion of the appropria- 
tion allocated for personal services by imposing an an- 
nual ceiling. This is within the legislative prerogative 
and is not an unlawful attempt to control the operation 
of the executive department or to administer the ap- 
propriation. 
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This court in State ex rel. Dales v. Moore, 36 Neb. 
579, 54 N. W. 866, inferentially suggested that the Legis- 
lature had the power to provide for the lapsation of an 
appropriation within the biennium. That case held: 
“No appropriation made by the legislature will lapse 
before the end of the first fiscal quarter after the ad- 
journment of the next regular session, unless there is 
a special provision in the act itself to provide that if it 
is not used by a certain time that it shall lapse.” This 
language clearly implies that the Legislature does have 
the power to limit an appropriation in a specific manner 
in the act making the appropriation. See, also, State 
ex rel. Bullock v. Babcock, 22 Neb. 33, 33 N. W. 709. We 
determine in this instance that the legislative condition 
is reasonable and constitutional. 

For the reasons given, we declare the challenged por- 
tions of Legislative Bills 552 and 1425 invalid and of no 
force and effect. We further declare that the personal 
service annual ceiling provisions included generally in 
the appropriation bills of the 1969 regular session of the 
Legislature are valid and in full force and effect. 

JUDGMENT IN PART FOR RELATOR AND 
IN PART FOR RESPONDENTS. 


JOSEPH CONNOLLEY, AN INFANT BY AND THROUGH HIS 
MOTHER AND NEXT FRIEND, GENEVIEVE CONNOLLEY, APPEL- 
LANT, V. OMAHA PuBLIC POWER DISTRICT, A PUBLIC 
CORPORATION, APPELLEE. 

177 N. W. 2d 492 


Filed May 8, 1970. No. 37257. 


1. Trespass: Words and Phrases. Trespass to land is a breaking 
of the close; an invasion of one’s property or any encroachment 
thereon. It was anciently referred to as trespass quare clausum 
fregit. 

2. Trespass: Negligence: Damages. If injury or damage to a 
property owner or to a member of his household results pri- 
marily and directly from the act of trespass, the trespasser is 
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liable therefor even though his act is not negligent or willful. 

A trespass to land does not make 

the trespasser an insurer of the landowner and members of 

his household for injuries or damages which may be a secondary, 
indirect, or consequential result of his trespass. 

: An action in tort or negligence, known 
at common law as trespass on the case, is the proper action 
to recover for secondary, indirect, or consequential injuries or 
damages resulting from a trespass. 

é In a trespass on the case action the 
recovery is based on negligence. In such a case contributory 
negligence, assumption of risk, and other defenses common to 
tort actions may be relied on by the trespasser. 

6. Trespass: Negligence: Trial. A trespass which merely produces 
a condition cannot be considered to be the proximate cause of 
an accident which would not have occurred except for the sub- 
sequent independent act of a third person. Where reasonable 
minds could not differ on the facts adduced it is the duty of the 
court to decide this issue and not submit it to the jury. 


Appeal from the district court for Douglas County: 
JoHN C. BurRKE, Judge. Affirmed. 


Seymour L. Smith and Eisenstatt, Morrison, Higgins, 
Miller, Kinnamon & Morrison, for appellant. 


- Fraser, Stryker, Marshall & Veach, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
McCown, and Newrown, JJ., and KoxJeEr, District Judge. 


KoxjJer, District Judge. 

The plaintiff was injured by electricity when a metal 
flagpole he was helping to lower came in contact with 
a wire of defendant’s transmission line. He claims that 
defendant is liable for his damages because the wire, 
at the point of contact, hung over the property of plain- 
tiff’s family 54/100ths of a foot. No negligence on the 
part of the defendant was proved. The claim for re- 
covery is based on the asserted trespass of defendant 
upon the property. When the evidence was completed, 
defendant moved for a directed verdict or for a dismissal 
of the case. The motion was sustained and the case 
was dismissed. Plaintiff appealed. 
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The evidence, construed most favorably to plaintiff, 
as it must be in this situation, sustains the trespass. The 
power line had been constructed along the east line 
of the property in the year 1930. Plaintiff’s father bought 
the lot in the year 1959. He started to construct a house 
on it in 1962. Some work was done the same year on 
the line but the location of the wires had not been 
changed between the time the house was constructed and 
the date of the accident on July 3, 1965. Plaintiff’s 
father testified that he believed they had moved into 
the house in March 1964. 

Shortly before July 3, 1965, plaintiff’s father had 
poured a concrete base rising 6 to 8 inches above the 
ground, and included therein a hole in which to insert a 
flagpole. The base was 2.61 feet west of the west wire 
of the transmission line and 3.15 feet west of the east 
property line. The wire at that point on April 15, 1967, 
was 30.24 feet above the ground. The plaintiff’s father 
had assembled a flagpole by taking a section of pipe, in- 
serting a smaller pipe into it, bolting them together, 
then inserting a still smaller pipe into that one, and bolt- 
ing them together. The length of the finished flagpole 
was 33 feet, 5 inches. 

On July 3, 1965, plaintiff, plaintiff’s father, and a 
neighbor placed the butt end of the flagpole against the 
concrete base. Taking hold of the outer end, they walked 
toward the base, lifting the outer end of the pole higher 
as they walked, until it was vertical, and then slipped the 
butt end into the hole in the base. The neighbor went 
home and plaintiff’s uncle then arrived. It was dis- 
covered that the pulley rope to which the flag was to 
be attached was too high to be reached, and they decided 
to take the pole down and cut off some of the bottom of. 
it. The three of them took hold of the pole and, after 
lifting it up out of the hole, set. it on top of the con- 
crete base. 7 

“On direct examination plaintiff's father testified as 
follows: “Q. Go ahead and tell the Jury then what 
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happened. A. I don’t know what happened after that 
hit us or the length of time, I wouldn’t know this, but 
evidently if it had struck that wire up there, which 
that evidently is what it did, then we fell away to the 
ground unconscious.” 

On cross-examination plaintiff’s father testified as fol- 
lows: “Q. And as you stood there, was there any par- 
ticular length of time went by before this accident oc- 
curred? A. It was a very short while, very, very short 
while after we had it out of the socket that it made 
contact with, I would imagine, the electric wire. Q. 
Well, there is no doubt in your mind but what the elec- 
trict wire was contacted, is there? A. No doubt, no sir.” 

An electric shock injured plaintiff severely and also 
injured his father and uncle to a degree not disclosed 
by the record. 

Both plaintiff and his father admitted they knew that 
it was dangerous to contact an electric wire. They knew 
the wires were there but as they proceeded to erect 
the flagpole they paid no attention to them and did not 
discuss the possibility of danger. 

An engineer testified that on April 15, 1967, some- 
what over a year and 9 months after the incident he, with 
the assistance of two boys, by use of a transit, a method 
known as triangulation, and trigonometry, determined 
that on that date the westernmost wire of the transmis- 
sion line hung 54/100ths of a foot, a little more than 6 
inches, inside the property line. 

Later, plaintiff, a minor, by his mother and next 
friend, filed this suit against defendant to recover for 
his injuries. 

Plaintiff’s attorneys had evidently decided that the 
facts would not sustain a suit against the defendant for 
any negligence on its part; and that if plaintiff were to 
recover at all, it would have to be on the theory that 
defendant had trespassed upon the property of plain- 
tiff’s family. They asked the court to require the de- 
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fendant to pay for plaintiff’s damages on the following 
theories: 

(1) A trespasser on land is subject to liability for 
bodily harm caused to the possessor thereof, or to the 
members of his household, by the trespass, irrespec- 
tive of whether the trespasser’s conduct is such as would 
subject him to liability were he not a trespasser. 

(2) Trespass and negligence are distinguishable. To 
recover against a trespasser, it is not necessary to prove 
negligence. 

(3) Neither contributory negligence nor assumption 
of risk constitutes a defense in an action for trespass. 

(4) Proximate cause is ordinarily a question for the 
jury. It is that cause which is an efficient agent in 
producing a given result. Where several causes concur 
to produce a certain result, either may be termed a 
proximate cause if it is an efficient cause of the result in 
question. 

The district court sustained one other of plaintiff’s 
theories and held there was a reasonable inference of 
trespass, but held that plaintiff’s case based on trespass 
to real estate, anciently referred to as trespass quare 
clausum fregit, had to rest on proof that the injury com- 
plained of was the immediate and direct result of the 
trespass, and this proof was lacking. The district court 
also held that, even construing the action as one for 
negligence, anciently referred to as trespass on the 
case, it would be defeated by negligence of plaintiff and 
his father which were the proximate cause of the injuries. 

Since nearly every violation of one’s rights was an- 
ciently considered a trespass, there are literally hun- 
dreds of cases dealing with trespass vi et armis, 
trespass de bonis asportatis, trespass quare clausum 
fregit, trespass on the case, and so forth. In many of 
the reported cases the distinctions are blurred, and a 
negligence case may be treated loosely as one for tres- 
pass. The opinions frequently commingled the theories. 

“Generally speaking, trespass on the case lies for an 
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injury resulting from a wrongful act other than physical 
force, or for an injury resulting from nonfeasance or 
negligence, or for an injury which is a consequential, as 
distinguished from a direct or immediate, result of the 
wrongful act.” 52 Am. Jur., Trespass on the Case, § 
5, p. 901. 

Such would be an action for injuries contributed to 
by an electric company’s negligence in permitting wires 
to sag so the wind might blow them and cause a dan- 
gerous condition; or to construct their lines too low or 
too close to a place where contact with any person: or 
thing could be reasonably expected. 

“An injury is considered as immediate and therefore 
remediable by an action of trespass, as distinguished 
from trespass on the case, only when it is directly occa- 
sioned by, and is not merely a consequence resulting 
from, the act complained of.” 52 Am. Jur., Trespass on 
the Case, § 5, p. 901. 

Such would be an act directly damaging a person’s 
house or garden or trees during line construction, and 
perhaps initially energizing a new line into a home with- 
out providing an adequate transformer, so that by that 
act excessively high voltages would burn out appliances, 
cause a fire, or personally injure the home owner’s 
family. 

The difficulty in applying the correct rules in this 
area of the law is summarized in Corpus Juris as follows: 

“Case and trespass are clearly distinguishable, al- 
though the distinction is somewhat subtle and some- 
times difficult of application. As ordinarily stated, the 
distinction is that where the injury resulting from a 
particular act is direct and immediate, trespass is the 
proper remedy, but that where it is not direct, but merely 
consequential, the proper remedy is case. * * * but it 
has been suggested that the true gist of the distinction 
intended lies not so much in the proximate or remote 
character of the damage as in the primary or secondary 
nature of the trespass.” 1 C. J., Actions, § 117, p. 996. 


Vou. 185] JANUARY TERM, 1970 507: 
Connolley v. Omaha Public Power Dist. 


. “While theoretically the distinction between the ac- 
tions of case and trespass is clear and well settled, yet 
it is one which is often difficult to apply to the facts 
and circumstances of particular cases.” 1 C. J., Actions, 
§ 126, p. 999. 

In note 75 to the above section appears the following: 
“The probability of injury resulting from the act done, 
under the circumstances of the particular case, is an 
element to be considered in determining the directness. 
of the injury as affecting the proper form of action 
Cole v. Fisher, 11 Mass. 137. See also Loubz v. Hafner, 
12 N. C. 185.” 

There are cases where the distinction is not precise 
which would appear to lend support to the theories ad- 
vanced by plaintiff's attorneys. One of these upon 
which they rely is Kopka v. Bell Telephone Co. of 
Pennsylvania, 171 Pa. 444, 91 A. 2d 232, in which the de- 
fendant unlawfully dug a hole on plaintiff’s property. 
Plaintiff was advised of this fact by a neighbor, and, 
while searching for it, fell into the hole and sustained 
injury. There the court said: ‘The liability of defend- 
ant Company for the trespass in the digging of the hole 
on plaintiff’s land, without his knowledge or consent 
being thus established, does liability extend to the per- 
sonal injuries sustained by him as the result of his falling 
into the hole? The authorities are clear to the effect that 
where the complaint is for trespass on land the tres- 
passer becomes liable not only for personal injuries 
resulting directly and proximately from the trespass 
but also for those which are indirect or consequential.” 

It will be noted that there was no immediate or direct 
injury to plaintiff's person from the digging of the 
hole, although there was to his land, so the recovery 
for injury to his body could not have been properly 
allowed for trespass. However, it could have been and 
apparently was allowed on the theory of a consequen- 
tial injury for defendant’s negligence in leaving an un- 
guarded hole at a place where it. could be reasonably 
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anticipated that some person might fall into it. This 
would be an action for trespass on the case to which 
contributory negligence, if any, would be a defense. 
This case and others like it merely illuminate the man- 
ner in which the distinction between trespass and trespass 
on the case is confused. 

Plaintiff herein proposes a rule which would make a 
power district or other proprietor of an electric trans- 
mission line an insurer for all time of a property owner 
and his family so long as the transmission line hangs 
over the property to any degree, even though it is con- 
structed and maintained without negligence. Such a rule 
would require payment of damages regardless of any 
reckless, negligent, or even willful act of the property 
owner and his family. There is no sound basis in rea- 
son, statute, or applicable case law for such a rule. 

Plaintiff claims that the district court erred in not sub- 
mitting the question of proximate cause to the jury. It 
is true that ordinarily this is a jury question. Could 
it be in this case where: (1) Defendant cannot be held 
liable, in any event, on the theory of trespass for an 
act which was not a direct, immediate, or primary result 
of the injury; and (2) there is no proof whatever of any 
negligence on the part of the defendant? We think not. 

The district court held correctly, we think, that de- 
fendant could not be held liable in trespass for injuries 
which were indirect and consequential. The court then 
stated that even construing the action as one based on 
negligence, there was gross negligence on the part of 
plaintiff's father. The rule in Steenbock v. Omaha 
Country Club, 110 Neb. 794, 195 N. W. 117, and Bruno 
v. Gunnison Contractors, Inc., 176 Neb. 462, 126 N. W. 
2d 477, where the negligence charged furnishes only a 
condition by which the injury is made possible, and a 
subsequent independent act of a third party causes the 
injury, the two acts are not concurrent, and the existence 
of the condition is not the proximate cause of the injury, 
is applicable here. Under the facts of this case, the 
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district court was correct in not submitting the question 
of proximate cause to the jury. 

The judgment of the district court was correct and it 
is affirmed. 

: AFFIRMED. 

SPENCER, J., dissenting. 

I am not in agreement with the majority opinion here- 
in, and in dissent make the following observations. 

The base for the flagpole was constructed on and 
3.15 feet from the east lot line of the property. The de- 
fendant owned, maintained, and operated an electrical 
distribution line on North Seventy-eighth Street in 
Omaha, Nebraska, which runs north and south in the 
parkway along the east side of the Connolley property 
but has no connection to that property. The west wire 
of said line is conceded to be .54 feet into the Connolley 
property. For the purposes of this case, it must be con- 
ceded that the defendant had no right by consent, pre- 
scription, easement, or otherwise to maintain the west 
wire over or upon the Connolley property. The electrical 
energy carried at the time of the accident was 13,000 
volts. It is undisputed that there were no warning signs 
showing that this line carried a dangerous charge of 
electricity or that this highly energized wire was pro- 
truding over the property. This line did not serve the 
Connolley property. It was served with electricity by 
a transmission line behind the house from a line which 
comes off a pole in the southwest corner of the property. 

Other than the participants, the only eyewitness was 
one Emil John Torres who testified that he lives four lots 
south of the Connolleys, or approximately 400 feet away, 
and that he did not know them personally. At the time 
of the accident he was in his front yard and noticed 
some people in the Connolley front yard who were hold- 
ing something straight up in the air, approximately 
vertical. About the same instant he noticed a yellow 
flash in the vicinity of the west wire. The flash was 
directly above what he saw the people holding. The 
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flash was yellow like an arc, and was plainly visible. 

There is only one issue presented in this appeal: Did 
the trial court err in sustaining defendant’s motion for a 
directed verdict, thereby removing from the jury the 
question of the proximate cause of the plaintiff’s injury? 
In determining whether the plaintiff’s evidence is suffi- 
cient to present a question for the jury, it must be con- 
sidered in the light most favorable to him, every con- 
troverted fact must be resolved in his favor, and he 
must have the benefit of every inference that can be 
reasonably drawn from the evidence. Reeder v. Rinne, 
183 Neb. 734, 164 N. W. 2d 203. 

There can be no question the defendant is a tres- 
passer on the property involved herein. A taking of 
land for public use without authorization is a trespass. 
Martin v. Norris Public Power Dist., 175 Neb. 815, 124 
N. W. 2d 221. 

We are concerned here with what is described as a 
continuing trespass. A trespass may be committed by 
the continued presence on the land of a structure, chattel, 
or other thing which the actor or his predecessor in 
legal interest has placed on the land. Restatement 2d, 
Torts, § 160, p. 284. The actor’s failure to remove from 
land in the possession of another a structure, chattel, 
or other thing which he has tortiously erected or placed 
on the land constitutes a continuing trespass for the 
entire time during which the thing is wrongfully on the 
land. Restatement 2d, Torts, § 161, comment b. p. 289: 

In the instant case, the wire overhanging the prop- 
erty of plaintiff’s parents is constantly energized and the 
trespass was active and operative at the moment of 
plaintiff’s injury. The Restatement rule on the extent 
of a trespasser’s liability for harm is as follows: “A 
trespass on land subjects the trespasser to liability for. 
physical harm to the.possessor of the land at the time of 
the trespass, or to.the land or to his things, or to mem- 
bers of his household or to their things, caused by any 
act done, activity carried'on,-or condition created by the 
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trespasser, irrespective of whether his conduct is such 
as would subject him to liability were he not a tres- 
passer.” Restatement 2d, Torts, § 162, p. 291. 

This is not a case where we can assume that the Con- 
nolleys lost control of the pole and that it fell eastward 
onto the offending wire. The evidence which we must 
consider herein is otherwise. The reasonable inference 
from the testimony of the only disinterested eyewitness 
is that the electricity arced or jumped from the wire to 
the pole. This must be considered in connection with the 
plaintiff's testimony that the pole was straight up and 
down at the time he was knocked unconscious. When 
the parties were knocked to the ground, the pole fell. 
The marks on the pole, shown by exhibit 29, would in- 
dicate that the pole could have slid along the wire 
when it fell, after electricity jumped the gap between 
the wire and the pole. Defendant’s crew foreman on 
cross-examination admitted that after the initial contact 
further contact might have been made between the pole 
and the wire. 

Plaintiff’s father was erecting the flagpole on his own 
property. The base he prepared for it was located more 
than 3 feet from the east lot line. If the defendant’s 
wire had not been over his property but in the park- 
way adjoining it, we would have an entirely different 
situation. Then the authorities relied on by the major- 
ity opinion would be relevant. We cannot separate the 
accident herein from defendant’s trespass. Even if we 
assume negligence on the part of plaintiff’s father, it 
still took the trespass to produce the injury. 

The plaintiff herein testified that he had no occasion 
to look up at the wires; that he had never paid any 
attention to them; and even if he had, he would not 
have know what they were. This testimony should be 
considered in connection with the fact that the plaintiff's 
home was not served with electricity from these wires 
but from’ one coming into the home from the rear. Fur- 
ther, he had a‘right to be where-he was. at the’time of 
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the accident; he was engaged in assisting his father in a 
family project wholly upon his parent’s property. De- 
fendant’s wire was suspended over this property without 
right. 

Plaintiff could not be held contributorily negligent as 
a matter of law. In fact, the evidence was insufficient 
to submit the issue to the jury. On the facts herein, it 
must be assumed that plaintiff had no knowledge of the 
extremely dangerous character of the wire. Even if plain- 
tiff had specifically observed the wire, there is a serious 
question as to whether a child of his years and experience 
would realize the danger. Also, he might have assumed 
it to be further away than it actually was. It is of in- 
terest that defendant’s crew foreman, who had con- 
siderable experience in such matters, placed the wire 
as 4 feet from the base of the pole. This statement, made 
in Henderson v. Kansas Power & Light Co., 184 Kan. 
691, 339 P. 2d 702: “A high-voltage power line is one of 
the most dangerous things known to man. Not only is 
the current deadly, but the ordinary person has no means 
of knowing whether any particular wire is carrying a 
deadly current or is harmless,” is certainly appropriate 
herein. 

Defendant was unlawfully maintaining a dangerous 
energized wire over the property on which plaintiff 
resided. Plaintiff's injury arose out of this unauthorized 
invasion of that property. This continuous trespass is 
at the very least a proximate cause of plaintiff’s injury. 

This case is not too far different from Kopka v. Bell 
Telephone Co. of Pennsylvania, 371 Pa. 444, 91 A. 2d 
232, cited in the majority opinion. There the defendant 
unlawfully dug a hole on plaintiff’s property. Plaintiff 
was advised of this fact by a neighbor, and while search- 
ing for it fell into the hole and sustained injury. There 
the court said: “The liability of defendant Company 
for the trespass involved in the digging of the hole on 
plaintiff’s land without his knowledge or consent being 
thus established, does such liability extend to the per- 
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sonal injuries sustained by him as the result of his fall- 
ing into the hole? The authorities are clear to the 
effect that where the complaint is for trespass on land 
the trespasser becomes liable not only for personal in- 
juries resulting directly and proximately from the tres- 
pass but also for those which are indirect and conse- 
quential. In Restatement, Torts, § 380, it is stated that 
‘A trespasser on lands is subject to liability for bodily 
harm caused to the possessor thereof * * * by any * * * 
condition created by the trespasser while upon the land 
irrespective of whether the trespasser’s conduct is such 
as would subject him to liability were he not a tres- 
passer.’ And in comment c to this section, it is said: 
‘It is, therefore, not necessary to the liability of the tres- 
passer that his conduct should be intentionally wrong- 
ful or recklessly or negligently disregardful of the in- 
terests of the possessor * * *. Thus, one who trespasses 
upon the land of another incurs the risk of becoming 
liable for any bodily harm which is caused to the pos- 
sessor of the land * * * by any conduct of the trespasser 
during the continuance of his trespass no matter how 
otherwise innocent such conduct may be.’ And in 
comment f to § 163, it is said: ‘So too, he (a trespasser) 
is liable for any harm to the possessor * * * if such harm 
is caused by the actor’s presence on the land, irrespec- 
tive of whether it was caused by conduct which, were 
the actor not a trespasser, would have subjected him 
to liability.’ 

“The authorities uniformly support the principle thus 
stated; see, for example: Troth v. Wills, 8 Pa. Superior 
Ct. 1; Newsom v. Meyer, 102 Conn. 93, 128 A. 699; 
Brackett v. Bellows Falls Hydro-Electric Corporation, 
87 N. H. 173, 175 A. 822; Ham v. Maine-New Hampshire 
Interstate Bridge Authority, 92 N. H. 268, 275, 30 A. 2d 
1, 6; Van Alstyne v. Rochester Telephone Corporation, 
296 N. Y. S. 726; Keesecker v. G. M. McKelvey Co., 141 
Ohio St. 162, 170-172, 47 N. E. 2d 211, 215, 216; Wyant v. 
Crouse, 127 Mich. 158, 86 N. W. 527; Cribbs v. Stiver, 
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181 Mich. 82, 147 N. W. 587; Bouillon v. Laclede Gas Light 
Co., 148 Mo. App. 462, 129 S. W. 401.” 

In Card v. Wenatchee Valley Gas & Electric Co., 77 
Wash. 564, 137 P. 1047, deceased came in contact with an 
electric power transmission line unlawfully maintained 
across his property. Deceased was irrigating on his 
land under defendant’s transmission line. He had a 
length of wrought iron pipe about 20 feet long, which 
came in contact with defendant’s transmission line. In 
that case, the court said: “It is finally argued that the 
deceased was negligent in allowing the pipe in his hands 
to come in contact with the wire. This, we think, was 
also a question for the jury, and could not be determined 
as a matter of law, in view of the facts we have noticed; 
especially in view of the fact that deceased was where 
he had a right to be, engaged in his usual avocation, that 
appellant’s wire was suspended over his land without 
right, and it not being shown that deceased had knowl- 
edge of the extremely dangerous character of the current 
carried on the wire.” 


CHARLES L. PEDERSEN, APPELLANT, v. DONALD SCHULTZ, 
APPELLEE. 
176 N. W. 2d 917 


Filed May 8, 1970. No. 373387. 


Appeal from the district court for Hall County: Don- 
ALD H. WEAVER, Judge. Affirmed. 


’ Robert E. Paulick, for appellant. 
Arthur C. Mayer, for appellee. 


Heard before WuiTE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmiTH, McCown, and Newton, JJ. 


PER CURIAM. 
Plaintiff appeals after return of a jury verdict for 
him, filing of an alternative motion by defendant for 
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judgment notwithstanding the verdict or a new trial, and 
rendition of judgment nothwithstanding the verdict. 
The judgment is affirmed. For affirmance: White, C. 
J., and Carter and Newton, JJ. For reversal and remand 
for a new trial: Spencer and Boslaugh, JJ. For re- 
versal and remand with directions to render judgment 
on the jury verdict: Smith and McCown, JJ. 
AFFIRMED. 


CxHIcAGO ROLLER SKATE MANUFACTURING CoMPANY, INC., 
A CORPORATION, APPELLEE, v. SOKOL MANUFACTURING 
COMPANY, A PARTNERSHIP, APPELLANT. 

177 N. W. 2d 25 


Filed May 8, 1970. No. 37368. 


1. Sales: Damages. When a seller, to which goods that are not 
resaleable are returned, salvages such goods and credits the 
buyer with the reasonable value of the salvaged goods, it is 
acting in good faith to mitigate its damages and in a manner 
sanctioned by the Uniform Commercial Code. 

Under such circumstances, the measure of 

damages is controlled by section 2-708 (2), U. C. C., and the 

. Seller is entitled to recover its lost profits ‘together with the 

expense or cost incurred in salvaging the goods. 


Appeal from the district court for Madison County: 
Merritt C. WARREN, Judge. Affirmed. 


Robek & Geschell and rae Carter & Buchholz, 
for appellant. : 


Moyer & Moyer and Hal B. Hasselbalch, for appellee. 


_ Heard before Wurtz, C. J., SPENCER, BosLavcu, SMITH, 
McCown, and NewrTon, JJ., and Husxa, District Judge. 


NEwTon, J. 

This is an action for damages for beste of contract. 
A jury was waived and'trial-had ‘to the court. Defend- 
ant purchased of plaintiff truck and’ wheel assemblies 
with plates and hangers for use in the manufacture of 
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skate boards. The skate board fad terminated and sev- 
eral weeks later, defendant returned, without plaintiff’s 
consent, a quantity of the merchandise purchased. There 
was due plaintiff the sum of $12,860. The merchandise 
was not suitable for other uses and could not be resold. 
It was held by plaintiff for 7 months. Plaintiff offered 
a credit of 70 cents per unit which defendant neither 
accepted nor rejected. Plaintiff then disassembled, 
cleaned, and rebuilt the units to make them suitable for 
use on roller skates. The undisputed evidence shows 
the rebuilt units had a reasonable value of 67 cents and 
69 cents. In the salvage operation plaintiff incurred an 
expense of $3,540.76. Profits lost amounted to an addi- 
tional $2,572. Plaintiff, disregarding its expense, cred- 
ited defendant with 70 cents per unit and brought suit 
for the balance due of $4,285 for which sum it re- 
covered judgment in the trial court. We affirm the judg- 
ment. 

Section 1-103, U. C. C., provides: “Unless displaced - 
by the particular provisions of this act, the principles 
of law and equity, including the law merchant and the 
law relative to capacity to contract, * * * or other vali- 
dating or invalidating cause shall supplement its pro- 
visions.” 

Section 1-106, U. C. C., provides in part: “(1) The 
remedies provided by this act shall be liberally admin- 
istered to the end that the aggrieved party may be put 
in as good a position as if the other party had fully per- 
formed but neither consequential or special nor penal 
damages may be had except as specifically provided in 
this act or by other rule of law.” 

Section 1-203, U. C. C., states: “Every contract or 
duty within this act imposes an obligation of good faith 
in its performance or enforcement.” 

Section 2-718 (4), U. C. C., provides: “Where a seller 
has received payment in goods their reasonable value or 
the proceeds of their resale shall be treated as pay- 
ments * * *.” 
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In aceordance with section 2-709, U. C. C., plaintiff 
was entitled to hold the merchandise for defendant and 
recover the full contract price of $12,860. Plaintiff did 
not elect to enforce this right, but recognizing that there 
was no market for the goods or resale value and that 
they were consequently worthless for the purpose for 
which they were designed, it attempted to mitigate de- 
fendant’s damages by converting the goods to other 
uses and credited defendant with the reasonable value 
of the goods as converted or rebuilt for use in roller 
skates. In so doing, plaintiff was evidencing good faith 
and conforming to the general rule requiring one dam- 
aged by another’s breach of contract to reduce or miti- 
gate damages. See Selig v. Wunderlich Contracting 
Co., 160 Neb. 215, 69 N. W. 2d 861. 

The Uniform Commercial Code contemplates that it 
shall be supplemented by existing principles of law and 
equity. It further contemplates that the remedies pro- 
vided shall be liberally administered to the end that an 
aggrieved party shall be put in as good a position as it 
would have been in if the contract had been performed. 
Here the buyer was demanding of the seller credit for 
the full contract price for goods that had become worth- 
less. The seller was the aggrieved party and a return 
of worthless goods did not place it in as good a position 
as it would have been in had the contract been per- 
formed by the buyer paying the contract price. On the 
other hand, the crediting to defendant of the reasonable 
value of the rebuilt materials and recovery of the bal- 
ance of the contract price did reasonably reimburse 
plaintiff. This procedure appears to be contemplated 
by section 2-718 (4), U. C. C., which requires that a 
seller paid in goods credit the buyer with the reasonable 
value of the goods. 

It is the defendant’s theory that since the goods were 
not resold or held for the buyer, the seller cannot main- 
tain an action for the price. We agree with this propo- 
sition. We also agree with defendant in its conten- 
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tion that the controlling measure of damages is that set 
out in section 2-708 (2), U. C. C. This section provides 
that the measure of damages is the profit which the seller 
would have made from full performance by the buyer, 
together with any incidental damages resulting from the 
breach and costs reasonably incurred. Defendant over- 
looks the provision for allowance of incidental dam- 
ages and costs incurred. The loss of profits, together 
with the additional costs or damage sustained by plain- 
tiff amount to $6,112.76, a sum considerably in excess 
of that sought and recovered by plaintiff. Although the 
case was tried by plaintiff and determined on an errone- 
ous theory of damages, the error is without prejudice 
to defendant. There being no cross-appeal, the judg- 
ment of the district court is affirmed. 
AFFIRMED. 


HENRIETTE J. McBripeE, As EXECUTRIX OF THE LAST WILL 
AND Estate OF Ropert J. McBripE, DECEASED, APPELLEE, V. 


Fort KEARNEY HOTEL, INC., APPELLANT. 
176 N. W. 2d 911 


Filed May 8, 1970. No. 37464. 


1. Contracts: Trial. In interpreting a written contract, the mean- 
ing of which is in doubt and dispute, the court, in order to de- 
termine its meaning, will consider all the facts and circum- 
stances leading up to and attending its execution, and will con- 
sider the relations of the parties, the nature and situation of the 
subject matter, and the apparent purpose of making the contract. 

2. Judgments: Evidence: Appeal and Error. In determining the 
sufficiency of the evidence to sustain a judgment in a law 
action, evidence must be considered most favorably to the 
successful party, every controverted fact must be resolved in 
that party’s favor, and he must have the benefit of any infer- 
ences reasonably deducible from it. 

3. Judgments: Appeal and Error. The judgment of the trial court 
in an action at law where a jury has been waived has the effect 
of a verdict of a jury and it will not be set aside unless clearly 
wrong. 
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Appeal from the district Court for Buffalo County: 
S. S. Srpner, Judge. Affirmed. 


Knapp, Tarrell & State and Marmion F. Yeagley,.for 
appellant. 


H. L. Blackledge, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SMITH, McCown, and NewrTon, JJ. 


CARTER, J. 

This is an action at law to recover damages for breach 
of contract by the defendant in failing to pay the cash 
rentals due on two leases of an outdoor steel advertising 
sign. A jury was waived and the court found for the 
plaintiff on both leases. The defendant has appealed. 

The plaintiff’s deceased, Robert J. McBride, constructed 
the outdoor advertising sign in the winter of 1965-1966 
in substantially an east-west position near the south end 
of an overpass in Kearney, Nebraska. The complete 
structure was about 65 feet in height and was supported 
‘by four heavy 12-inch pipes set in concrete. The sign 
proper at the top was 40 feet by 10 feet and was at- 
tached to stringers welded to the pipes. The sign proper 
had back to back surfaces each of which was covered 
with 20 steel panels 10 feet 7 inches in height and 2 
feet in width. Electric lights were placed at the top of 
the sign which automatically cast light on the sign 
during periods of darkness. The foregoing materials 
were purchased, installed, and paid for by McBride. 

On January 5, 1966, McBride leased the south side 
of the sign to the Fort Kearney Hotel, Inc., from Feb- 
ruary 1, 1966, to December 31, 1970, at a rental rate of 
$95 per month. On November 15, 1966, McBride leased 
the north side of the sign to the Fort Kearney Hotel, 
Inc., from January 1, 1967, to December 31, 1970, at a 
rental rate of $55 per month. Fort Kearney Hotel, Inc., 
paid the rentals due under the leases to and including 
April 1968 and thereafter refused to make the payments 
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and asserted a breach of the leases. This action is for 
the rentals due for May 1968 to and including Decem- 
ber 1968 in the total amount of $1,200. 

The first lease shows that at the time it was executed 
by the parties, Joe P. Helleberg was the owner of the 
Fort Kearney Hotel, Inc., and a signer of the lease. He 
did not testify. There is testimony by Joe Gallagher, 
the vice president and manager of the Fort Kearney 
Hotel, Inc., that in April 1968 he observed that the paint 
on the south side of the sign was chipping or peeling off 
and making the wording of the sign illegible. He testi- 
fied that the damage to the sign was not contributed to 
by the officers or employees of the Fort Kearney Hotel, 
Inc. 

There are two paragraphs of the lease which bear 
upon the issue before the court. They are: ‘“Helleberg 
is to pay for the painting of the sign, and agrees that any 
person or firm employed by Helleberg for such pur- 
pose shall be required to carry their own liability and 
workmen’s compensation insurance. McBride agrees to 
carry liability, personal property, wind and hail insur- 
ance on the sign structure. Helleberg agrees not to in- 
stall a neon sign or make any holes in the sign, or other- 
wise alter or disfigure the construction thereof in any 
way without written permission from McBride. * * * 

“In the event said sign is damaged or destroyed other 
than by the acts or omissions of Helleberg, his agents 
or employees, then Helleberg is relieved of any liability 
to pay rental for the period until such sign has been 
repaired and restored to is intended use.” It is clear 
from the lease that the Fort Kearney Hotel, Inc., was to 
pay for the painting of the sign. We think it is also 
clear that the Fort Kearney Hotel, Inc., was to paint the 
sign, otherwise there was no reason for the provision 
that the hotel company should carry liability and compen- 
sation insurance on any person or firm employed by it 
for that purpose. It is contended by the hotel company 
that the damage was caused by other than the hotel 
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company, its agents, or employees and, under the second 
quoted paragraph of the lease, it is relieved from the 
payment of the rentals. In a section of the lease not 
herein quoted, it is provided that McBride agrees to keep 
the structure to which the sign is attached painted and 
in repair. 

The evidence shows that McBride sought the assist- 
ance of Dowers & Kempf Sign Service in determining 
the nature of the surface to be applied on the sign. As 
a result of this meeting, McBride selected preprimed 
steel panels which were ordered by the sign service com- 
pany. The steel panels for both sides of the sign were 
purchased in one order, were shipped in one lot, delivered 
at the same time, and eventually used on both sides of the 
sign. One of the partners, Kempf, an experienced sign 
painter, was employed by the hotel company to paint 
the sign. He testified that the primer on the panels 
was a khaki or yellowish-green color which appeared to 
be cyclomate, a primer recommended by paint com- 
panies. It is noteworthy that the paint on the north 
side of the sign did not chip or peel, and that certain 
colors on the south side of the sign did not chip or 
peel. The evidence will not support a finding that the 
steel panels were not preprimed. 

There is no provision in the lease regarding the sur- 
faces of the sign to be installed. The painter employed 
by the hotel company, a painter of long experience, testi- 
fied that he merely assumed that the panels had been 
properly preprimed before painting the signs. He fur- 
ther testified that if he had known then what he knew at 
the time he testified, he would have proceeded with the 
painting of the sign much differently than he did. The 
evidence does not establish with any certainty the cause 
of the chipping or peeling on the south side of the sign 
only. 

On the evidence, the trial court could well find, as it 
did, that McBride agreed to keep the structure, other 
than the signboard, painted and in repair and that the 
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hotel company was to paint and pay for the painting of 
the signboard. The trial court could find from the evi- 
dence that the defects in the paint job resulted from 
the acts of omission on the part of the painter, either 
in failing to correctly determine the nature of the sur- 
face to be painted or the type or quality of the paint 
to be applied. Under such circumstances, if found to 
be true, the defect complained of is caused by the hotel 
company’s agents or employees within the meaning of 
the lease. 

“The general rule to be applied in construing con- 
tracts is to ascertain and give effect to the intention 
and purpose of the parties executing such contract. As 
was said by this court in Nebraska Hardware Co. v. 
Humphrey Hardware Co., 81 Neb. 693, 116 N. W. 659: 
‘In interpreting a written contract, the meaning of which 
is in doubt and dispute, the court, in order to determine 
its meaning, will consider all the facts and circumstances 
leading up to and attending its execution, and will con- 
sider the relation of the parties, the nature and situation 
of the subject-matter, and the apparent purpose of mak- 
ing the contract. The court will, so far as possible, put 
itself in the place of the parties and interpret the con- 
tract in the light of the circumstances surrounding them 
at the time it was made and the object which they had in 
view.’” Clough v. Standard Oil Co., 130 Neb. 136, 264 
N. W. 170. See, also, Podewitz v. Gering Nat. Bank, 
171 Neb. 380, 106 N. W. 2d 497. 

The record discloses that McBride caused the lease 
to be prepared and the hotel company argues that it 
should be contrued most strongly against him. Ericson 
v. Nebraska-Iowa Farm Inv. Co., 134 Neb. 391, 278 N. 
W. 841. The rule is not questioned and irrespective 
thereof the finder of facts found that there was no 
warranty in the lease, express or implied, upon which 
the hotel company had a right to rely. The lease con- 
tains no provision imposing upon McBride any duty to 
prime or paint the faces of the sign. The finding of the 
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trial court in this respect is sustained by evidence which, 
if believed, is sufficient to sustain the judgment entered. 
The hotel company accepted the use of the sign as’ it 
was, and employed and paid a painter of long experience 
to paint it. McBride did not agree to paint the sign, nor 
did he warrant that the panels of the sign were pre. 
primed or that the paint applied by the hotel company 
or its agent was suitable for the purposes of the hotel 
company. 

“In determining the sufficiency of evidence to sustain 
a judgment, it must be considered in the light most 
favorable to the successful party. Every controverted 
fact must be resolved in his favor, and he is entitled to 
the benefit of every inference that can reasonably be 
deduced from the evidence.” Lucht v American Pro- 
pane Gas Co., 183 Neb. 583, 162 N. W. 2d 891. See, 
also, Kehm v. Dumpert, 183 Neb. 568, 162 N. W. 2d 520. 

This is an action at law in which a jury was waived. 
“In a jury-waived law action, the judgment of the dis- 
trict court on the facts has the same force as a jury 
verdict and will not be set aside if there is sufficient, 
competent evidence to support it.””. Winchell v. National 
Bank of Commerce Trust & Sav. Assn., 181 Neb. 870, 
152 N. W. 2d 2. “The judgment of the trial court in an 
action at law where a jury has been waived has the 
effect of a verdict of a jury and it will-not be set aside 
unless clearly wrong.” Wonderling v. Conley, 182 Neb. 
446, 155 N. W. 2d 349. 

The evidence was in conflict and the facts as found 
by the trier of facts are supported by evidence which, 
if believed, are sufficient to support the judgment. Un- 
der these circumstances, the judgment is not clearly 
wrong and an affirmance is required. 

The second lease is in the same language as the first 
except as.to its date, the term of the lease, and the 
monthly rentals to be paid. The north side of the sign 
which was. the subject. of the second lease admittedly 
was not damaged. The failure to’ pay the rentals due on 
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the second lease constituted a breach of the lease. The 
trial court, on the reasoning applicable to the first lease, 
was correct in entering judgment for McBride on the 
cause of action on the second lease. 

We find no prejudicial error in the record and the 
judgment of the district court is affirmed. 

AFFIRMED. 

Bos.auGuH, J., dissenting in part. 

I dissent from that part of the opinion of the court 
which holds that the evidence was sufficient to sustain 
the finding for the plaintiff on the first cause of action. 

Fred Kempf, who painted the sign, testified positively 
that the paint peeled from the panels on the south side 
of the sign “because the primer was letting go of the 
sheet metal surface.” This testimony is not contradicted 
any place in the record. A photograph which appears 
in the record indicates that the peeling was not uniform 
as to the panels or the colors of paint, but there is no 
evidence that the painter was negligent or that the paint 
which he applied was defective. 

The lease relieved the defendant from the payment 
of rental in the event the sign was damaged other than 
by the acts or omissions of the defendant. The defendant 
should not be required to bear the loss resulting from 
the defective primer which was applied to the panels by 
the manufacturer before they were sold to the plaintiff. 


ALLIED SECURITIES, INC., A NEBRASKA CORPORATION, 
APPELLANT, V. CLARENCE L. D. CLOCKER, APPELLEE. 
176 N. W. 2d 914 


Filed May 8, 1970. No. 37469. 


1. Principal and Agent. Unless otherwise agreed, an agent is 
subject to a duty to his principal to act solely for the benefit 
of the principal in all matters connected with his agency. 

. Unless otherwise agreed, an agent is subject to a duty 

not to deal with his principal as an adverse party in a trans- 
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action connected with his agency without the principal’s knowl- 
edge. The burden of proof is upon the agent to show that he 
has satisfied the duty. 

. A principal whose agent has violated his duties may 
properly refuse to pay compensation. 


Appeal from the district court for Boyd County: Wzu- 
WAM C. SMITH, JR., Judge. Affirmed. 


Hutton, Hutton & Garden, for appellant. 
James J. McNally and Elmer C. Rakow, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmiTH, McCown, and NEwrTon, JJ. 


SmirH, J. 

Plaintiff claiming a real estate commission for selling 
a farm of defendant, Clarence L. D. Clocker, the district 
court on motion rendered summary judgment for 
Clocker. 

Plaintiff's president was Morris D. Patton. He also 
was a director and former president of the Greater Nor- 
folk Corporation, a nonprofit corporation buying and 
selling land to attract industry. Clocker had been ac- 
quainted with Patton since 1952. 

Minutes pertaining to meetings of Greater Norfolk’s 
board of directors referred to the transaction in question. 
September 17, 1965: “... it was moved ... that Pat- 
ton be authorized to secure an option from Mr. Clocker 
on the entire property at a price not to exceed five 
hundred dollars per acre, seconded .. . and carried.” 
March 30, 1966: “The Union Pacific representative dis- 
cussed ... acquiring the... Clocker site.... No ac- 
tion was taken.” April 8: “... Patton reported he had 
written Mr. Clocker .. ., but that he had not received 
a reply.” May 6: “Patton reported he had written 
Mr. Clocker again telling him that it is urgent that 
negotiations begin .... No reply received.” 

On June 10, 1966, Patton as plaintiff’s president wrote 
Clocker, a Boyd County resident: “I would like to 

. visit with you... next week .... I am sure I 
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will have a proposition . . . that will be acceptable to 
you.” Clocker replied June 14: “. ..I don’t agree 
. as to price ... or option... I want the same 


. .. terms as the first sale I made on the 30 acres... .. 
I think this land should be selling right now at $1,000 
(an acre)... .” 

On June 21, 1966, plaintiff through Patton obtained a 
listing agreement on the farm for $800 an acre. The 
same day an option paper signed by Greater Norfolk 
was proposed by Patton and accepted by Clocker. After 
survey a controversy arose over acreage. Patton and 
an employee of plaintiff attempted to close the sale on 
the basis of 129.84 acres. Clocker refused, contending 
the quantity was 132.25 acres. A suit followed, but 
Greater Norfolk over Patton’s objection settled for the 
larger quantity. 

Shortly after the closing, Greater Norfolk sold ap- 
proximately 95 acres of the tract for $1,050 an acre. It 
did not sell the balance, and in the words of its presi- 
dent, “We wouldn’t break even on (the whole tract) 


In October 1963, Clocker and Greater Norfolk by its 

president, Patton, had made an option agreement to 
the latter for purchase of 30 acres of the farm at $800 
an acre. Clocker received correspondence about the 
transaction from Greater Norfolk by Patton. The sale 
was closed, and a broker’s commission was received by 
plaintiff from Clocker. 
. Clocker in a deposition testified that in 1963 he had 
not known of Patton’s connection with Greater Norfolk. 
Plaintiff argues knowledge and acquiescence by Clocker 
in 1966 solely on the evidence of the transaction in 1963 
and of the service of Patton without pay from Greater 
Norfolk. The argument will not suffice. 

“Unless otherwise agreed, an agent is subject to a 
duty to his principal to act solely for the benefit of 
the principal in all matters connected with his agency.” 
Restatement, Agency 2d, § 387, p. 201. See, also, Pike 
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v. Triska, 165 Neb. 104, 84 N. W. 2d 311 (1957). 
‘“Unless otherwise agreed, an agent is subject to a 

duty not to deal with his principal as an adverse party 

in a transaction connected with his agency without the 


principal’s knowledge. ... Comment c.... The rule 
. . is not based upon .. . harm to the principal in the 
.. (transaction) .... It exists to prevent a conflict 


of opposing interests in the minds of agents whose 
duty it is to act solely for the benefit of their princi- 
pals.... Comment d. ...in the absence of definite 
knowledge that the agent is acting on his own account, 
the principal is not barred by the fact that he has merely 
reason to know that the agent is so acting.... Comment 
e. ... The burden of proof is upon the agent to show 
that he has satisfied the duties required by the bers 
stated in this Section.” Restatement, Agency 2d, § 389, 
p. 205. See, also, Gutting v. Jacobson, 184 Neb. 402, 
167 N. W. 2d 762 (1969); Schepers v. Lautenschlager, 
173 Neb. 107, 112 N. W. 2d 767 (1962); Northup v. 
Bathrick, 80 Neb. 36, 113 N. W. 808 (1907); Jansen v. 
Williams, 36 Neb 869, 55 N. W. 279 (1893). 

A principal whose "agent has violated his duties may 
properly refuse to pay compensation. See Hillyer v. 
Stansbery, 105 Neb. 636, 181 N. W. 534 (1921). See, 
also, Restatement, Agency 2d, § 399, p. 231. 

The record establishes that no genuine issue existed 
as to any material fact and that Clocker was entitled to 
judgment as a matter of law. 

AFFIRMED. 


CHARLES LECHLITER ET AL., APPELLANTS, V. STATE OF 
NEBRASKA, DEPARTMENT OF ROADS, APPELLEE. 
176 N. W. 2d 917 


Filed May 8, 1970. No. 37471. 


1. New Trial: Appeal and Error. A motion for a new trial is 
ordinarily addressed to the sound discretion of the trial court 
and is not subject to review absent an abuse of discretion. 
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This court will not ordinarily disturb a trial 
court’s order granting a new trial, and not at all unless it 
clearly appears that no tenable ground existed therefor. 

3. Eminent Domain: Damages. The compensation for land taken 
by right of eminent domain is measured by its full market value 
as of the date of the appropriation. 


4, Anything connected with the land that would 
influence its market value in the mind of a good-faith intend- 
ing purchaser is an element for consideration in considering 
damages. 

5. : . The law in this jurisdiction is well settled 


that when land occupied for business purposes is taken by 
eminent domain, anticipated profits from the carrying on of 
the business in its established location cannot be considered in 
estimating the damages. 


Appeal from the district court for Nemaha County: 
WiLuiaM F. CoLweEL., Judge. Affirmed. 


Dwight Griffiths and Perry, Perry & Witthoff, for 
appellants. 


Clarence A. H. Meyer, Attorney General, Warren D. 
Lichty, Jr.. Robert G. Avey, and Royce N. Harper, for 
appellee. 


Heard before WuTE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitTH, McCown, and Newton, JJ. 


SPENCER, J. 

This is a condemnation action involving the total 
taking of a combination home and service station 5 miles 
south of Auburn, Nebraska, at the southwest corner of 
the intersection of U. S. Highway No. 73-75 and a 
graveled country road, commonly known as the “Howe” 
corner. The jury made an award of $31,700. The trial 
judge sustained a motion for a new trial, and the plain- 
tiffs have perfected an appeal to this court. 

The home, which was completely modern, contained 
960 square feet. It had a private sewer system and a 
water system pumping water from a private well. The 
driveway was rocked and the premises had a grassed 
area used for picnics and occasional parking of trailers. 
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The service station was operated by Mrs. Lechliter in 
connection with the home. Mr. Lechliter operated a 
Skelly oil tank wagon out of the service station, serving 
both wholesale and retail customers. 

One of plaintiffs’ expert witnesses, Alfred R. Larson, 
testified the value of the property was $33,400. To ar- 
rive at this figure, he gave the value of all improvements 
as $18,000, the value of the land as $1,000, and the value 
of the business as $14,400. He testified he arrived at the 
value of the business by multiplying an annual net profit 
of $1,800 by 8 years. This testimony was properly 
stricken on motion. Thereafter the witness was per- 
mitted to testify as follows: “Q What, Mr. Larson, 
what I am seeking to get at is: you have given the com- 
ponent items of your reason for the $33,400.00, total 
damage, total value, of this property, is that correct? 
A Yes sir. Q We have one other factor that conerns 
(concerns) a value on this, and a component part of the 
value of this real estate, because there was located 
thereon and operating thereon a going business. Now, 
to the extent that, in your opinion, the items that you 
have allocated to the total damage do not include, what 
item do you include in your opinion of the overall total 
market value of this property for the presence thereon of 
a going business on April 25, 1968?” Objection as to im- 
proper measure of damages overruled. “A $14,400.00.” 

Plaintiffs’ other expert testified that the fair market 
value of the property was $30,000. This valuation was 
premised on his statement that he thought he could sell 
it for that figure. 

Under our law, a motion for a new trial is ordinarily 
addressed to the sound discretion of the trial court and 
is not subject to review absent an abuse of discretion. 
The trial court has the power and is required to consider 
and determine motions for a new trial by the exercise 
of its judicial discretion. As used in this connection, 
judicial discretion means the application of statutes and 
legal principles to all of the facts of the case. State v. 
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Wixson, 175 Neb, 431, 122 N. W. 2d 72. 

This court will not ordinarily disturb a trial court’: S 
order granting a new trial, and not at all unless it 
clearly appears that no tenable ground existed therefor. 
Webster v. Halbridge, ante p. 409, 176 N. W. 2d 8. 

The compensation for land taken by right of eminent 
domain is measured by its full market value as of the 
date of the appropriation. Stewart v. City of Lincoln, 
108 Neb. 825, 189 N. W. 279. Anything connected with 
the land that would influence its market value in the 
mind of a good-faith intending purchaser is an element 
for consideration in determining damages. Papke v. City 
of Omaha, 152 Neb. 491, 41 N. W. 2d 751. For the pur- 
poses of this case, we consider the highest and best use of 
the property taken was as a home and the operation 
of the business in conjunction with that home. 

The condemnation, however, did not involve the taking 
of the business but the property on which the business 
was conducted. The condemner acquired only the real 
estate, the improvements, and the location. The plain- 
tiffs retained any element of goodwill and the option of 
continuing the business in some other location. Actually, 
the tank truck business was moved to a new home in 
Auburn. There can be no damage allowed for the 
destruction of the business. The only issue relating to 
the business is the extent to which the operation of the 
business on the land enhanced the value of the prop- 
erty. Injury to a business or loss of profit or the incon- 
venience of the carrying on of the business in another 
location are not elements of damages in this state. See 
Bickels v. State, 178 Neb. 825, 1385 N. W. 2d 872, in which 
we held: “The law in this jurisdiction is well settled 
that when land occupied for business purposes is taken 
by eminent domain, anticipated profits from the carrying 
on of the business in its established location cannot be 
considered in estimating the damages.” 

The evidence herein would indicate that the top net 
profit from the business being operated on the prem- 
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ises, making no allowance for Mrs. Lechliter’s services, 
was $1,800 per year. Plaintiffs’ expert testified that 
to determine the value of the business to the property, 
he multiplied the net profit of $1,800 by 8, representing 
8 years profit, to obtain a value of $14,400. This was 
the explanation heard by the jury. 

As stated above, the compensation for land taken by 
eminent domain must be measured by its full market 
value at the time taken. The method used by plaintiffs’ 
expert would seem to be a recovery based upon the value 
of the real estate and improvements, plus a projection of 
possible profits for 8 years for the loss of the business. 
The trial court did not err in sustaining the motion for 
a new trial herein. 

We affirm the judgment ordering a new trial. 

AFFIRMED. 


FARMERS UNDERWRITERS ASSOCIATION, A CORPORATION, ET 
AL., APPELLEES, V. LAURENCE B. ECKEL, APPELLANT. 
FARMERS UNDERWRITERS ASSOCIATION, A CORPORATION, ET 


AL., APPELLEES, V. CLARENCE F’, G, PETER, APPELLANT. 
177 N. W. 2d 274 


Filed May 15, 1970. Nos. 37335, 37336. 


1. Principal and Agent: Contracts. A requirement for specific 
enforcement of provisions for postemployment restraints in 
covenants ancillary to employment contracts is that the re- 
straints be reasonable. 

: Courts considering specific postemployment re- 

straints strike a balance among competing interests of principal 

and agent. The balancing itself accommodates the public in- 
terest in productive principal-agent relationships and in free- 
dom of the individual to earn his own living. 


Appeals from the district court for Lancaster county: 
BartTLett E. Boyes, Judge. Affirmed. 


Cobb, Swartz & Wieland and Douglas W. Marolf, for 
appellants. 
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Baylor, Evnen, Baylor, Urbom & Curtiss and Robert 
T. Grimit, for appellees. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
Smitu, McCown, and Newron, JJ. 


SMITH, J. 

Temporary orders enjoined former agents of plaintiff 
insurers from breaching covenants not to solicit plain- 
tiffs’ policyholders in the agents’ district for 1 year. 
After expiration of the 1-year period without further 
judicial determination of the controversy, defendants 
alleged damage from the orders. The basic issue was 
enforceability of the covenants. The district court found 
for plaintiffs, dismissing the damage claims. Defendants 
appeal. 

In November 1963, defendant Laurence B. Eckel, local 
agent since 1960, became manager of plaintiffs’ district 
composed of Lancaster and adjoining counties. His 
agreement with plaintiffs provided as follows: Plaintiffs 
or Eckel had the right to cancel the agreement on 30 
days’ notification at will. Eckel was to represent no 
other insurer. Commission rates were to be fixed and 
changed in plaintiffs’ sole discretion. Commissions and 
bonuses unpaid on effective date of cancellation were 
to be deemed unearned. After 3 years and at plaintiffs’ 
request Eckel would sell 50 percent of his insurance 
business to plaintiffs’ nominee as an additional district 
manager. 

Eckel’s agreement further provided: “C. (Eckel)... 


agrees ... to surrender on... termination .. . all 
records, levy lists . . ., or other material . . .. whether 
or not furnished by any of the Companies, having to 
do ... with the business of the Companies... H. 
(Eckel) . . . agrees that in the event of cancellation 
... For... one year thereafter he will ... (not) 
solicit, accept or service . . . insurance business of 


any policyholder of any of the COMPANIES in the 
(district) ...I.... all lists and records . . . pertaining 


VoL. 185] JANUARY TERM, 1970 033 


Farmers Underwriters Assn. v. Eckel 


to policyholders or expirations ... are... confidential 
... and shall never be used or divulged except as spe- 
cifically authorized by, and for the benefit of, the 
COMPANIES.” 

Defendant Clarence F. G. Peter had been appointed 
local agent of plaintiffs in 1962. His agreement contained 
the substance of provisions applicable to Eckel as well 
as local agents. A supplement provided for payment 
of $485 a month to Peter under a program which im- 
posed an obligation on him to repay any unearned part. 

Defendants after their resignations breached the 
agreements by soliciting approximately 1,000 of plain- 
tiffs’ policyholders in the district. They intended to 
form an independent agency and to switch business to 
plaintiffs’ competitors. At the time the number of plain- 
tiffs’ policies in effect in the district was 3,500, several 
hundred less than the number in effect in November 1963. 

There is testimony concerning effect of specific en- 
forcement of the covenants upon defendants. Eckel in 
1965 was age 26 and father of four children. Peter 
was age 40 and father of four children, ages 10 to 18. 
The men possessed no other income source, no other 
skills, and no formal education beyond high school. 
Each furnished all support for his family. Eckel re- 
ceived gross commissions and subsidies in years indicated 
as follows: 1960 - $2,681.56; 1961 - $5,355.67; 1962 - 
$6,227.98; 1963 - $9,621.06; 1964 - $20,439.56; 1965 - 
$5,556.12. Plaintiffs notified Peter that his deficit under 
the program amounted to $1,719.72. 

A requirement for specific enforcement of provisions 
for postemployment restraints in covenants ancillary 
to employment contracts is that the restraints be rea- 
sonable. Courts in considering the requirement strike 
a balance among competing interests of principal and 
agent. The balancing itself accommodates the public 
interest in productive, principal-agent relationship and 
in freedom of the individual to earn his own living. See 
Securities Acceptance Corp. v. Brown, 171 Neb. 406, 
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106 N. W. 2d 456 (1960), opinion supplemented, 171 
Neb. 701, 107 N. W. 2d 540 (1961). 

Among the circumstances to be considered in the ie: 
termination of reasonableness of such covenants are the 
following ones: Degree of inequality in bargaining 
power. Presence of a substantial risk of the principal’s 
losing customers to the former agent. Extent of re- 
spective participation by principal and agent in securing 
and retaining customers. Good faith of the principal. 
Existence of a directory or general knowledge pertain- 
ing to the list of customers. The nature and extent of 
the business position held by the agent and the circum- 
stances of his employment. The agent’s training, health, 
and education. Needs of the agent’s family. Current 
conditions of employment. Necessity of the agent’s 
changing his calling or residence. Correspondence of 
the covenanted restraint with the legitimate interest of 
the principal in protection. See, Securities Acceptance 
Corp. v. Brown, supra; Smith Baking Co. v. Behrens, 
125 Neb. 718, 251 N. W. 826 (1933); Dow v. Gotch, 
113 Neb. 60, 201 N. W. 655 (1924). See, also, Lakeside 
Oil Co. v. Slutsky, 8 Wis. 2d 157, 98 N. W. 2d 415 (1959); 
6A Corbin on Contracts, § 1394, p. 89 (1962). 

Elsewhere insurers in situations somewhat like the 
present ones have been allowed injunctive relief. See, 
Hedberg v. State Farm Mut. Auto. Ins. Co., 350 F. 2d: 
924 (8th Cir., 1965), affirming State Farm Mut. Auto. 
Ins. Co. v. Hedberg, 236 F. Supp. 797 (D. C. Minn.,. 
1964); Farmers Underwriters Assn. v. Reid, 425 S. W. 
2d 247 (Mo. App., 1967). 

We conclude that plaintiffs were entitled to injunc- 
tive relief against Eckel and Peter unless at least part 
of defendants’ following contention is good: Injunctive 
relief was not available because “mutuality of obliga- 
tion” and mutuality of remedy were not present. 

Plaintiffs rendered substantial. performance by actual 
employment of Eckel arid Peter for a substantial period. 
There was no lack of “mutuality of obligation” to defeat 
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specific-enforcement. Different viewpoints on the gen- 
eral subject do not weaken our conclusion. See, Aus- 
tin, “Mutuality of Obligation: A Multi-Dimensional 
Doctrine for All Seasons,” 30 Ohio S. L. J. 61 (1969); 
1A Corbin on Contracts, § 152, p. 2 (1963); 1 Williston 
on Contracts (3d Ed., Jaeger 1957), §§ 49 and 105A, pp. 
158 and 427. 

Respecting mutuality of remedy we have said if one 
party cannot enforce substantial performance, equity will 
not decree specific performance at the instance of the 
other party. See, Electronic Development Co. v. Rob- 
son, 148 Neb. 526, 28 N. W. 2d 130 (1947); Wilson v. Nel- 
son, 130 Neb. 1, 262 N. W. 433 (1935), noted 17 Neb. L. 
Bull. 239 (1938); Rudolph v. Andrew Murphy & Son, 
121 Neb. 612, 237 N. W. 659 (1931); Moore v. Markel, 
112 Neb. 743, 201 N. W. 147 (1924). Those cases are 
distinguishable from the present cases. 

“What equity exacts today as a condition of relief is 
the assurance that the decree, as rendered, will operate 
without injustice or oppression either to the plaintiff 
or the defendant.... Mutuality of remedy is important 
in so far only as its presence is essential to the attain- 
ment of that end. The formula had its origin in an 
attempt to fit the equitable remedy to the needs of 
equal justice. We may not suffer it to petrify at the cost 
of its animating principle.” Epstein v. Gluckin, 233 N. 
Y. 490, 185 N. E. 861 (1922). 

The fact that the remedy of specific enforcement is 
not available to one party is not sufficient reason for 
refusing it to the other party. Restatement, Contracts 
§ 372(1), p. 677; 5A Corbin on Contracts, § 1210, p. 420 
(1964). Defendants’ contentions are without merit. 

The judgments are affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. JOSEPH Douctas Moss, 
APPELLANT. 
177 N. W. 2d 284 
Filed May 15, 1970. No. 37388. 


1. Criminal Law: Post Conviction: Attorneys at Law. For post 
conviction relief on the ground of ineffective assistance of coun- 
sel, it must appear that counsel’s assistance was so grossly inept 
as to shock the conscience of the court. 

2. Criminal Law: Attorneys at Law. Court assigned counsel in 
a criminal case have no greater or different duties than those of 
retained counsel. 

Appeal from the district court for Douglas County: 
Rupo.Pu TEsar, Judge. Affirmed. 


Gordon H. Miles of Walsh, Walentine, Miles & Kat- 
skee, for appellant. 


Clarence A. H. Meyer, Attorney General, and Harold 
Mosher, for appellee. 


Heard before WuiTE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newton, JJ. 


WHiteE, C. J. 

In this post conviction appeal the defendant claims 
that he was inadequately represented by counsel in his 
original trial and therefore deprived of his Sixth Amend- 
ment rights under the federal Constitution. On appeal, 
we affirm the judgment of the district court dismissing, 
after an evidentiary hearing, the petition for post con- 
viction relief. 

The defendant was tried and convicted for shooting 
with intent to kill, wound, or maim (section 28-410, R. 
R. S. 1943). On appeal in the original case this court 
affirmed his conviction. State v. Moss, 182 Neb. 502, 155 
N. W. 2d 435 (1968). The record shows that the defend- 
ant, in the original trial, was represented by the public 
defender’s office of Douglas County, Nebraska, and that 
on his appeal he was represented by different counsel 
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of his own choosing, which appeal resulted in affirm- 
ance in this court. 

In his reply brief, in the original appeal, the defendant 
assigned as error and argued that he was inadequately 
represented by counsel. With reference to that contention, 
this court said in the original appeal: “It is asserted that 
defendant’s counsel failed to make such an investigation 
of the facts as to enable him to properly cross-examine 
the witnesses or to know how best to bring out the facts 
most helpful to defendant. It is pointed out as an ex- 
ample that defendant’s counsel did not bring out whether 
or not the bullet entered Higgins’ body directly from the 
gun or if it ricocheted off the pavement. The bullet 
was not received in evidence on defendant’s objection to 
foundation. We have found nothing in the record he- 
fore us to justify the charge that defendant’s counsel 
was ineffective unless the failure of the jury to acquit 
may afford the basis of such a charge, which it does 
not. There is nothing to indicate that counsel’s assist- 
ance was so grossly inept as to shock the conscience 
of the court. State v. Putnam, ante p. 185, 153 N. 
W. 2d 456.” 

Ignoring questions of res judicata, we have examined 
the record and this same contention of inadequacy of 
counsel is supported by the same, although more elabo- 
rate, argument made on the first appeal. The record 
conclusively shows, despite defendant’s unsupported 
testimony to the contrary, that his appointed counsel 
represented him or was in conference with him at least 
five times prior to his original trial. It also shows 
that the prosecution’s file of witnesses and testimony in 
the case were completely disclosed to the defendant’s 
counsel. It shows full and adequate representation by 
counsel at the trial of the cause. Defendant’s counsel 
was successful in keeping out of evidence a bullet, which 
had entered the body of the prosecuting witness when 
shot by the defendant from the back. The defendant 
now asserts that since his defense was that he did not 
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intend to shoot the prosecuting witness, but merely 
to scare him, the introduction of the bullet in evidence 
would have either supported or demonstrated that it 
ricocheted into the body of the prosecuting witness. 
The defendant called no witnesses and had no witnesses, 
but testified in his own behalf. He testified as follows: 
“I asked her to leave, her and Herman then left I kept 
arguing with him about the money and he said he 
wasn't going to give me anything and he walked out the 
door and that I shot him.” (Emphasis supplied.) 

There was insufficient foundation for the introduc- 
tion of the bullet. The objection was properly sustained. 
We are asked now to publicly castigate a lawyer, 
representing a defendant who admits that he shot the 
prosecuting witness, by sustaining a contention that he 
was grossly negligent in keeping inadmissible evidence 
out of the record. It would seem that this borders on 
the incredible. We point out that the adversary system 
requires counsel and the court to make quick, and some- 
times instantaneous, judgments as to the nature and 
advisability of objections to testimony. These decisions 
are interwoven with trial stategy and cannot await the 
calculated and meticulous hindsight examination that 
the defendant would now require us to perform. 

We note further that despite the fact that the defend- 
ant was given an opportunity prior to sentencing to 
voice any complaint about his appointed counsel, he 
failed to do so. There was no complaint about his 
keeping the bullet out of evidence or any other matter, 
notwithstanding the fact that he was given a full oppor- 
tunity to do so. 

The burden of proof is upon the defendant to assert 
and to prove a violation of his constitutional right to 
effective counsel in the original trial. By the defendant’s 
own testimony, whether the bullet ricocheted or not, 
his intention to shoot the prosecuting witness emerged 
from his own lips at the time he was a witness in his 
own behalf in the trial. It does not appear that the de- 
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fense counsel’s successful attempt to keep the slug 
out of evidence was unreasonable, much less sufficient 
proof to sustain the burden of proof that defendant’s 
appointed counsel failed to exercise that judgment which 
might be expected of one trained in the law and com- 
mitted to the diligent application of its principles. There 
is nothing to indicate that counsel’s assistance was so 
grossly inept as to shock the conscience of the court. 
State v. Putnam, 182 Neb. 185, 153 N. W. 2d 456; State 
v. Moss, supra; Taylor v. United States, 282 F. 2d 16 
(8th Cir., 1960); Scalf v. Bennett, 408 F. 2d 325 (8th Cir., 
1969). 

There is no merit to defendant’s contention that court 
appointed counsel have a greater or a different duty than 
those of retained counsel. See, Taylor v. United States, 
supra; Slawek v. United States, 413 F. 2d 957 (8th Cir., 
1969); Kress v. United States, 411 F. 2d 16 (8th Cir., 
1969). 

The contentions of the defendant are without merit 
and the judgment of the trial court should be and is 
affirmed. 

AFFIRMED. 


HazeL CAHILL ET AL., APPELLANTS, v. Leo J. ARMATYS 


ET AL., APPELLEES. 
177 N. W. 2d 277 


Filed May 15, 1970. No. 37462. 


1. Wills: Trusts. In determining whether or not a trust has been 
created by a will, the intent and purpose of the testator as dis- 
closed by the language used is to be ascertained and given effect 
if not contrary to law or publie policy. 

In order that there may be a valid trust 
created by a will, there must be a trustee, an estate devised to 
him, and the trustee and beneficiary must be separate and dis- 
tinct entities. However, this exception does not apply if there 
is more than one trustee and the trustees and the beneficiaries 
are identical. ; 
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3. Trusts. A trust is passive if it imposes no affirmative duties 
upon the trustee but merely conveys the bare legal title to him 
with all beneficial use passing to the cestui que trust. 

4, Wills: Trusts. While, as a general rule, a family settlement 
may provide for disbursement of the estate of the testator in 
a manner at variance with his will, a valid, unexecuted testa- 
mentary trust cannot thus be modified or destroyed. 

When an act or agreement of the parties dis- 

appoints the purpose of the settlor by divesting the property 

from the purposes named, such act or agreement is void ab initio. 


Appeal from the district court for Merrick County: 
C. THomas Waite, Judge. Affirmed. 


William L. Walker and Earl Ludlam, for appellants. 


Charles H. Phares and Sampson & Armatys, for ap- 
pellees. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmuitH, McCown, and Newton, JJ. 


SPENCER, J. 

The appellants, who are daughters of Fred H. Garbers, 
deceased, brought this action to construe his last will 
and testament, which was admitted to probate September 
23, 1968. 

The questioned provisions of the will are as follows: 
“IT. I do hereby give, devise and bequeath all of my 
real estate to my daughters Caroline Green and Hazel 
Cahill, in trust, nevertheless, for the following uses and 
purposes. 

“(a.) To hold, manage, control and lease upon such 
terms as my trustees deem best, all of my real property 
until such time as it is sold as hereinafter provided. 

“(b.) To pay to my daughters Caroline Green and 
Hazel Cahill, their heirs or assigns, in annual payments 
to be made on or before December 31, the net income and 
profits from said trust estate, in equal shares; and to 
pay to my said daughters Caroline Green and Hazel 
Cahill, their heirs or assigns, upon the sale of any of 
my real estate as hereinafter provided, the net proceeds 
of said sale, in equal shares. 
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“(c.) To sell all or any part of my real estate for 
such prices and upon such terms of credit or otherwise, 
and in such manner as my trustees may deem best, and 
to execute and deliver to the purchaser or purchasers, 
all necessary or proper deeds or other instruments of 
conveyance and transfer thereof. No purchaser from 
my said trustees need see to the application of the pur- 
chase money for or to the purposes of trust, but the 
receipt of my said trustees therefor shall be a complete 
acquittance and discharge. 

“(d.) In the event of the death of either of my said 
trustees, the surviving trustee shall be vested with the 
same powers, rights, privileges and obligations herein 
given to my said trustees; provided, however, said sur- 
viving trustee shall sell all remaining assets of my trust 
estate as soon as practicable, and within one year after 
her succession to sole trusteeship, at public sale, for 
cash, and shall execute and deliver to the purchaser or 
purchasers all necessary or proper deeds or other in- 
struments of conveyance and transfer thereof, and shal! 
divide the net proceeds of sale into two equal parts, and 
pay one part thereof to my surviving daughter, and one 
part to the children of my deceased daughter, per stirpes 
and not per capita.” 

In addition to the above, the following is pertinent: 
“* * * T do hereby give and bequeath to William G. 
Molleran, husband of my deceased daughter, Marie 
Molleran, the sum of $2,000.00 in cash, to be paid to him 
by the trustees named in my said last will and testa- 
ment, within 60 days after sale of my real estate as pro- 
vided in said last will and testament. This bequest shall 
not draw interest if paid within 60 days after the date of 
sale of said real estate.” 

On December 20, 1968, appellants as trustees con- 
veyed the title to the real estate involved in the trust 
referred to above to themselves in fee simple, as tenants 
in common. The legacy provided for William G. Mol- 
leran has never been paid. The appellees herein are 
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the duly qualified and acting executors of the last will 
and testament of Fred H. Garbers, deceased, and the 
minor children of Hazel Cahill, one of the appellants, 
who are represented herein by Charles H. Phares, their 
duly appointed guardian ad litem. 

It is the position of the appellants that the trust set up 
by the will is a dry passive trust and is invalid and 
void. The trial court held the trust to be a valid and 
active one; decreed that the deed executed by the par- 
ties conveying the real estate to themselves was null 
and void; and quieted title to it in appellants as trustees. 

In determining whether or not a trust has been 
created by a will, the intent and purpose of the testator 
as disclosed by the language used is to be ascertained 
and given effect if not contrary to law or public policy. 
Jones v. Shrigley, 150 Neb. 137, 33 N. W. 2d 510. 

A trust is ordinarily passive if there is no separation of 
the equitable and legal interest. In order that there may 
be a valid trust created by will, there must be a trustee, 
an estate devised to him, and the trustee and beneficiary 
must be separate and distinct entities. However, this 
exception does not apply if there is more than one 
trustee and the trustees and the beneficiaries are iden- 
tical. Jones v. Shrigley, supra. Consequently, the fact 
that the trustees and the beneficiaries are identical is 
of no moment herein. 

Testator conveyed all of his personal property to his 
two daughters, but conveyed his real property to them 
as trustees. The will requires them to manage, control, 
or lease the property until sale, and permits them by 
agreement to sell it in whole or in part, in which event 
they are to pay a $2,000 bequest made contingent upon 
sale and divide the net proceeds between them. If the 
land is not, sold during the lifetime of the trustees, it 
must be sold by the surviving trustee within 1 year, 
and after payment of the bequest made contingent on 
the sale, the net proceeds are to be divided one-half to 
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the surviving trustee and the other one-half to the 
children of the deceased trustee. 

There is nothing contrary to law or public policy in 
the provisions of the will. The intent to put the real 
estate in trust is clear. It is evident that testator pur- 
posely put his real property in trust rather than devis- 
ing it directly to his daughters, as he did his personal 
property. Obviously, he did not intend them to have 
a devise in fee simple. Why we can only speculate. 
By doing so he avoids the effect of a devise in fee 
simple. Legal title vests in them as trustees. The 
trust prevents either daughter from forcing a sale or 
partition of the real estate without the consent of the 
other during their lifetime. Neither daughter can sell 
or mortgage an undivided interest in the property. As 
trustees, both daughters must jointly make all decisions 
on the control, operation, and management of the prop- 
erty. By forcing a sale of all of the property within a 
year after the death of the first trustee to die, testator 
has avoided any possible partition action among the 
survivors. It is significant that upon the forced sale 
of the property after the death of the first trustee to 
die, the net proceeds are not distributable to the heirs of 
the deceased trustee but to her children per stirpes. It 
is also significant that testator made the $2,000 legacy 
to the husband of a deceased daughter payable after the 
sale of the real estate, and provided that if paid within 
60 days thereafter, there would be no interest. 

A trust is passive if it imposes no affirmative duties 
upon the trustee but merely conveys the bare legal title 
to him with all beneficial-use passing to the cestui que 
trust. -That is not the situation here. The trustees do 
have affirmative duties in addition to the control and 
management of the trust estate. They may sell the land, 
but if they do not, the survivor is eventually required 
to do so. After a sale the legacy contingent on sale must 
be paid and then distribution is to be made of the net 
proceeds in accordance with the terms given in the will. 
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It is obvious from the will that the daughters could 
operate and manage the land only as trustees. There 
is no power in the will permitting them to convey the 
land to themselves to terminate the trust, as they at- 
tempted to do by the deed of December 20, 1968. As 
we construe the will, the testator never intended his 
daughters to have the legal title to the land. They 
were given the power of sale and the right to the net 
proceeds if the land was sold during their lifetime, but 
their only right to convey was pursuant to a sale. The 
trust can only be terminated by the sale of the land 
and the distribution of the proceeds in accordance with 
the terms of the will. 

Even if we were to consider the conveyance of Decem- 
ber 20, 1968, as an attempted family settlement, it is 
not effective for that purpose. This jurisdiction is partial 
to family settlements when all parties are in full agree- 
ment. However, that remedy is not available herein 
because we have heretofore declared that a family set- 
tlement cannot extinguish a trust. See In re Estate of 
Mowinkel, 130 Neb. 10, 263 N. W. 488, in which we 
held: ‘While, as a general rule, a family settlement may 
provide for disbursement of the estate of testator in a 
manner at variance with his will, a valid, unexecuted 
testamentary trust cannot thus be modified or destroyed.” 

When an act or agreement of the parties disappoints 
the purpose of the settlor by divesting the property from 
the purposes named, such act or agreement is void ab 
initio. Lancaster County Bank v. Marshel, 130 Neb. 
141, 264 N. W. 470. 

The judgment of the trial court is affirmed. 

AFFIRMED. 
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JOHN W. SNYDER, APPELLEE, Vv. Woxo, INC., A CORPORATION, 


ET AL., APPELLANTS. 
177 N. W. 2d 281 


Filed May 15, 1970. No. 37468. 


1. Statutes: Constitutional Law. Without convincing evidence that 
the Legislature intended to adopt former constitutional limita- 
tions, this court will not so interpret simultaneous repealer and 
reenactment. 


The Constitution of Nebraska is not a grant 
but a restriction of legislative power; consequently courts will 
enforce only those limitations that the Constitution imposes. 

3. Usury: Statutes: Constitutional Law. Section 45-101, R. S. 
Supp., 1967, concerning prohibition of usury defenses by cor- 
porations, does not violate Article III, section 18, Constitution 
of Nebraska, concerning classification of loans and establish- 
ment of maximum rates. 

4. Usury: Statutes. A statute that prohibits the usury defense 
by a corporate maker of an obligation may impliedly prohibit 
the defense by an individual who is subject to secondary lia- 
bility on the obligation. 


Appeal from the district court for Lancaster County: 
BarRTLETT E. Boyes, Judge. Affirmed. 


Dalke & Carlson, Robert A. Miller, Jr., and Clarence 
E. Danley, for appellants. 


Wilson, Barlow & Watson and Kile W. Johnson, for 
appellee. 


Morsman, Fike, Sawtell & Davis, for amici curiae. 


Heard before WuiTE, C. J., CARTER, SPENCER, BOSLAUGH, 
Situ, and Newton, JJ., and Hastines, District Judge. 


SMITH, J. 


Plaintiff sued (1) on the loan agreement of Woxo, 
Inc., in 1969 to pay principal and interest at 12 percent 
a year and (2) on the agreement of Margaret Lenhart 
to guarantee part of Woxo’s obligation. Defendants 
presented separate defenses of usury on undisputed 
facts. Judgment went for plaintiff. Both defendants 
appeal. 


546 NEBRASKA REPORTS [Vou. 185 


Snyder v. ‘Woxo, Inc. 

. -Woxo challenged the constitutionality of section 45- 
101, R. S. Supp., 1967 (L. B. 13, Laws 1967, c. 276, § 1, 
p. 743, concerning prohibition of the usury defense by 
a corporation. It advanced two contentions: (1) The 
section continued the uninterrupted operation of section 
45-101, R. S. Supp., 1965 (L. B. 546, Laws 1963, c. 272, 
§ 1, p. 818), which constituted special legislation viola- 
tive of Article III, section 18, Constitution of Nebraska 
(1963); and (2) the section violated the foregoing pro- 
vision as amended in 1964. 

The amendment in 1964 to the constitutional provi- 
sion deleted the following language shown in parenthe- 
sis, and it added the following language shown in italics: 
“The Legislature shall not pass ... special laws . . 
(Regulating the interest on money.) ... Granting to any 
corporation, association, or individual any special or 
exclusive privileges, immunity, or franchise whatever; 
Provided, that notwithstanding any other provisions of 
this Constitution, the Legislature shall have authority to 
separately define and classify loans and installment sales, 
to establish maximum rates within classifications of 
loans or installment sales which it establishes, and to 
regulate with respect thereto. In all other cases where 
a, general law can be made applicable, no special law 
shall be enacted.” 

Section 45-101, R. S. Supp., 1965 (L. B. 546, Laws 1963, 
c. 272, § 1, p. 818), authorized agreed interest not ex- 
ceeding 9 percent a year. A proviso read: “... that 
corporations ... may by an agreement in writing which 
clearly spells out either the amount or the rate of in- 
terest charged ..., agree to pay any rate of interest in 
excess of the maximum rate provided in this section 
and, in such instances where the rate is above such 
maximum rate, the defense of usury is prohibited.” 

- The quoted proviso was retained in L.B. 16, Laws 1963, 
Spec. Sess., c. 8, § 4, p. 100. We held that L.B. 16 un- 
constitutionally classified installment loans incident to 
sales apart from other loans. We did not consider the 
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proviso.’ See Davis v. General Motors Acceptance Corp., 
176 Neb. 865, 127 N. W. 2d 907 (1964). Meanwhile L.B. 
11, Laws 1963, Spec. Sess., c. 7, §§ 3 and 16, pp. 89 and 
97, repealed the proviso. In State Securities Co. v. 
Ley, 177 Neb. 251, 128 N. W. 2d 766 (1964), we held 
that L.B. 11 constituted special legislation regulating in- 
terest on money in violation of Article III, section 18, 
Constitution of Nebraska (1963). L.B. 13, Laws 1967, 
c. 276, §§ 1 and 4, pp. 743 and 745, simultaneously re- 
pealed and reenacted section 45-101, R. S. Supp., 1965. 

The first question is whether constitutionality of sec- 
tion 45-101, R. S. Supp., 1967, is determinable by the 
constitutional provision in force in 1963. We have said 
that unconstitutional legislation ordinarily cannot be- 
come valid by removal of the reason for its invalidity 
without reenactment. See, Swanson v. Dolezal, 114 Neb. 
540, 208 N. W. 639 (1926) (Removal by Legislature); 
Central Nat. Bank v. Sutherland, 113 Neb. 126, 202 N. 
W. 428 (1925) (Removal by Act of Congress). We 
have not insisted that effective repealer and reenactment 
be independent of each other. See Crawford, “The 
Legislative Status of an Unconstitutional Statute,” 49 
Mich. L. Rev. 645 at 665 (1951). Without convincing 
evidence that the Legislature intended to adopt former 
constitutional limitations, this court will not so inter- 
pret simultaneous repealer and reenactment. We there- 
fore test section 45-101, R. S. Supp., 1967, by the 1964 
amendment. 

Woxo concedes fat the 1964 constitutional amend- 
ment relaxed limitations on the power of the Legisla- 
ture to classify loans. It nevertheless contends that the 
amendment prohibits the. classification of borrowers 
contained in section 45-101,.R. S. Supp., 1967. The argu- 
ment is not persuasive for two reasons. First, classifi- 
cation of loans to corporations apart from loans to others 
in usury statutes has been upheld under equal protec- 
tion and ‘special legislation Clauses of ‘constitutions in 
most cases. See, Carozza v.. Federal Finance & Credit 
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Co., 149 Md. 223, 131 A. 332, 43 A. L. R. 1 (1925); Thomas 
v. Union Trust Co., 251 Mich. 279, 231 N. W. 619 (1930); 
Country Motors, Inc. v. Friendly Finance Corp., 13 Wis. 
2d 475, 109 N. W. 2d 137 (1961); Annotation, 63 A. L. R. 
2d 924 (1959). Second, the Constitution of Nebraska is 
not a grant but a restriction of legislative power; con- 
sequently courts will enforce only those limitations 
that the Constitution imposes. United Community Serv- 
ices v. The Omaha Nat. Bank, 162 Neb. 786, 77 N. W. 2d 
576 (1956). The text of the 1964 amendment does not 
preclude definition of loan classes in terms of borrowers. 
It should receive an interpretation to effect its purpose 
of relaxing stringent restrictions on legislative power 
over classification and regulation of loans. See Engel- 
meyer v. Murphy, 180 Neb. 295, 142 N. W. 2d 342 (1966). 
We reject Woxo’s contentions. 

Margaret Lenhart contends that usury was a good 
defense to liability on her part, and that in no event 
was she subject to the statutory prohibition against the 
corporate defense. She has some support. See, Meadow 
Brook Nat. Bank v. Recile, 302 F. Supp. 62 at 78 (E.D. 
La., 1969); All Purpose Finance Corp. v. D’Andrea, 427 
Pa. 341, 235 A. 2d 808 (1967) (Roberts, J., dissenting). 
We approve, however, the majority general rule. A stat- 
ute that prohibits the usury defense by a corporate maker 
of an obligation may impliedly prohibit the defense by 
an individual who is subject to secondary liability on the 
obligation. See E’Town Shopping Center, Inc. v. Lexing- 
ton Finance Co., 436 S. W. 2d 267 (Ky. App., 1969); Par- 
dee v. Fetter, 345 Mich. 548, 77 N. W. 2d 124 (1956); 
Dahmes v. Industrial Credit Co., 261 Minn. 26, 110 N. W. 
2d 484 (1961); All Purpose Finance Corp. v. D’Andrea, 
supra; Annotation, 63 A. L. R. 2d 924 at 950. Although 
the general rule governs this case, we otherwise leave 
open questions concerning effect of the statutory provi- 
sion upon individuals. See, generally, In re Greenberg, 
21 N. J. 213, 121 A. 2d 520 (1956); Leader v. Dinkler 
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Management Corp., 20 N. Y. 2d 393, 283 N. Y. S. 2d 281, 
230 N. E. 2d 120 (1967). 
The judgment is affirmed. 
AFFIRMED. 


JOHANNES Myron ScCHOLTING, A MINOR, BY MILDRED 
SCHOLTING, HIS LEGAL GUARDIAN, APPELLEE, V. FREDA 
M. ALLEY ET AL., APPELLANTS. 

178 N. W. 2d 273 
Filed May 22, 1970. No. 87343. 


1. Statutes: Actions: Parties. Section 25-301, R. R. S. 1943, re- 
quires that every action be prosecuted in the name of the real 
party in interest. 

2. Actions: Parties: Property. The courts will not entertain a 
controversy as to title or right of possession of real or personal 
property, except at the instance of some person having or claim- 
ing a right thereto. 


Appeal from the district court for Sarpy County: 
Wa ter H, Smit, Judge. Reversed and remanded with 
directions. 


Marks, Clare, Hopkins & Rauth, Schmid, Ford, Snow, 
Green & Mooney, Keith Frederick, and Guy J. Birch, 
for appellants. 


Dixon G. Adams, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
Smitu, McCown, and Newton, JJ. 


Wuite, C. J. 

This is an action brought in the district court for Sarpy 
County by Mildred Scholting, guardian of Johannes 
Myron Scholting, a minor, against Freda M. Alley and 
Pear] M. Alley, wife and husband, James R. Frazier and 
Edith M. Frazier, husband and wife, and the Prudential 
Insurance Company praying that a deed to Freda and 
Pearl Alley be set aside and canceled. The deed in 
question conveyed 240 acres of land to Freda and Pearl 
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Alley. The Fraziers and the Prudential Insurance Com- 
pany are the subsequent purchasers and encumbrancer. 
of 160 of the 240 acres. 

The present action is a companion case to Scholting 
v. Scholting, 183 Neb. 850, 164 N. W. 2d 918, and Scholting 
v. Scholting, 183 Neb. 862, 164 N. W. 2d 926. In those 
two cases inter vivos deeds by decedent, Johannes F. 
Heuck, to Melvin and Lola Scholting, husband and 
wife, were set.aside as being obtained by the undue in- 
fluence of Freda Alley, sister of Melvin Scholting and 
sister-in-law of Mildred Scholting. 

The previous cases were reversed and remanded be- 
cause the record supported the view that a presumption 
of undue influence arose and that the defendants failed 
to meet the burden of going forward with the evidence 
when the burden consequently shifted. 

In the instant case the trial court also found in favor 
of the defendants but, after examining our opinions in 
the Scholting cases, supra, subsequently sustained plain- 
tiff’s motion for a new trial. Defendants are herein 
appealing the judgment granting plaintiff’s motion for a 
new trial. 

The facts in the present case are essentially the same 
as in the previous Scholting cases, supra, and will not 
be repeated here. The defendants make seven assign- 
ments of error, but, due to the approach we take, only 
one need be considered. The decisive assignment is 
that the trial court was in error in failing to dismiss the 
action for plaintiff’s want of capacity to sue. It is our 
conclusion that plaintiff was not a real party in interest 
and that the judgment granting plaintiff’s motion for 
a new trial should be and is hereby reversed. — 

In the previous cases the canceling and setting aside’ 
of the deeds caused the property to pass by decedent’s 
will with one tract being specifically devised. to a new 
owner and the other tract passing to a new owner through 
the residuary clause. The new owners are the. minor 
sons of Mildred Scholting, plaintiffs in the previous 
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cases. The instant case is peculiar in that Freda Alley 
will receive the same property by specific devise as she 
and her husband did by inter vivos conveyance. The tes- 
tator’s will devised property in question in this case to 
Freda Alley. The will was admitted to probate and 
was uncontested. No contention is now made or could 
be made that title of Freda Alley to this property is 
absolute and her interest in the property became vested 
at the time of the death of the decedent. There is no 
contention in these proceedings or in the assignments 
of error that this is not a fact. 

At the time of the conveyance in question no gift tax 
was paid by decedent. Thus the estate has a gift tax 
liability of approximately $3,000 which has been par- 
tially paid. The sole purpose of this action is for title 
to pass by devise rather than by deed and thus subject 
the land to its proportionate share of estate expenses, 
taxes, and costs of administration as provided in de- 
cedent’s will. ‘Plaintiff argues that. if this is not done 
the estate will be insolvent because of, among other 
things, the federal gift tax deficiency and that this would 
result in the plaintiff residuary legatee getting nothing. 
But, due to our decisions in the previous two cases this 
statement is not now applicable, as the land there in- 
volved now passes by decedent’s will and the oe is 
solvent. - 

section 25-301, R. R.S. 1943, requires that every action 
be prosecuted in the name of the real party in interest. 
The purpose of statutes such as this is to prevent the 
prosecution of actions by persons who have no right, 
title, or interest in the cause as well as to discourage 
harassing litigation and to keep litigation within: certain 
bounds in the interest of sound public policy. 67C. J.5S., 
Parties, § 10 a, p..910. The courts will not entertain a 
controversy as to title or right of possession of real or 
personal property, except at the instance of some person 
having or claiming a right thereto. Bonacum v. ee 
on: rehearing, 71 Neb. 487, 104 N. W. 180. . aces 
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On the facts of this case it is clear that the plaintiff 
does not have any claim or right to the property itself. 
Any interest in the property is an indirect interest 
through the contribution that the property would make 
to expenses, taxes, and costs of administration of the 
estate. 

The fact that the property passes the same by will 
as by deed is conclusive of the issue that neither the 
executor nor the beneficiaries of the will have any right, 
title, claim, or interest in the property so as to make 
any of them a real party in interest within the meaning 
of section 25-301, R. R. S. 1943. On the facts before this 
court the only real party in interest who could bring an 
action to set aside the deed is Freda Alley. Her interest 
arises from the fact that she took by deed as a joint 
tenant with her husband and would have taken by 
specific devise as owner of the entire fee. 

The judgment of the district court is therefore re- 
versed and the cause remanded with directions to re- 
instate its original findings and judgment dismissing 
the action. 

REVERSED AND REMANDED WITH DIRECTIONS. 


DorotHy C. DIERS, APPELLANT AND CROSS-APPELLEE, V. 


Burorp JOHN DIErs, JR., APPELLEE AND CROSS-APPELLANT. 
177 N. W. 2d 508 


Filed May 22, 1970. No. 37361. 


1. Divorce: Alimony. The court in determining the amount of 
alimony or in making a division of property in a divorce case 
will consider the age of the parties, their earning ability, the 
duration of the marriage, the conduct of each during the mar- 
riage, their station in life, the circumstances and necessities 
of each, the physica] condition of each, the property owned 
by them and whether or not it was acquired by their joint efforts, 
and any other pertinent facts. 

It is the duty of the trial court in a divorce 

action to scrutinize a property settlement made before the 
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granting of a divorce and see to it that no unconscionable ad- 
vantage is taken through fraud or intimidation, or by reason 
of ignorance, passion, or improvidence. 

. Where an agreement for the division of prop- 
erty between the parties to a divorce action is submitted to 
the court and not approved, it is the function of the court to 
divide the property in accordance with justice and right. 


Appeal from the district court for Dodge County: 
Rosert L. FLory, Judge. Affirmed as modified. 


Sidner, Svoboda & Schilke, for appellant. 
Kerrigan, Line & Martin, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmITH, McCown, and Newton, JJ. 


CARTER, J. 

This is a divorce action in which the wife was granted 
an award of $20,000 in the division of the property of 
the parties. On appeal she claims the award is inade- 
quate. The husband has cross-appealed, asserting that 
the trial court erred in failing to approve a property 
settlement entered into by the parties. The evidence 
sustains the granting of a divorce and no error is claimed 
with reference thereto. The only issue is the correct- 
ness of the amount of property awarded to the wife. 

The parties were married on January 28, 1950. No 
children were born to the marriage. The wife was 48 
and the husband 47 years of age at the time of trial. The 
wife had been married twice previously and was the 
mother of four children by her first marriage, three of 
whom had been placed in the custody of others. At the 
time of her marriage to the defendant she had custody of 
one small son. The husband had been previously mar- 
ried and had the care and custody of three small children 
under 5 years of age when he entered into the marriage. 
The parties raised these four children and, at the time of 
the entry of the divorce decree, all were self-supporting. 

At the time of the marriage, the wife had no property. 
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The husband was operating a gasoline station in Cali- 
fornia. The husband had the gasoline station, an auto- 
mobile, and some cabins. The value of the property 
does not appear to have been great. After operating the 
station; for 3 or 4 years, it was sold and the husband en- 
gaged in the trucking business. He owned as many as 
15 trucks at one time and the business appears to have 
prospered. After the operation of the trucking business 
for 8 or 9 years, the business was sold and the parties 
moved to Nebraska. The husband purchased a farm 
near West Point, Nebraska, and it was farmed by the 
parties until the divorce action was commenced. 

The wife ran the home, cared for the four children, and 
assisted to some extent in both the trucking and farm- 
ing operations. There was some conflict in the evidence 
concerning her running of the home due to the claim 
of the husband that she drank intoxicating liquor to 
excess at times. In 1965, the wife worked for Campbell 
Soup Company as a production line worker and as a 
helper and waitress in the Veterans Club restaurant. 
At the time of the divorce the wife was earning as much 
as $320 per month which was expended largely on 
groceries, insurance, car payments, gasoline, and the 
like. The husband was admittedly a hard worker and 
successful in his farming operations. On June 4, 1969, 
the trial court granted a divorce to the wife on the 
ground of adultery by the husband. 

The net value of the property accumulated during the 
marriage is not in dispute. It is approximately $80,000 
to $82,000. It is established almost wholly from the 
evidence of the husband and the income tax returns of 
the parties. Both of the parties are in good health and 
both have contributed to the accumulation of practically 
all of the property owned by the parties. The trial court 
awarded the wife the property in her possession at the 
time the divorce was entered which was little, the French 
Provincial living room set, a double bed, the electric 
roaster, personal clothing and effects located in the 
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former residence of the parties, and the sum of $20,000 
which includes $5,000 paid by the husband to the wife 
after the petition was filed and before the divorce was 
granted. The award is not adequate under the holdings 
of this court. 

The rule for determining the division of property in a 
divorce action is as follows: “In determining the ques- 
tion of alimony or division of property as between the 
parties the court will consider the respective ages of 
the parties to the marriage; their earning ability; the 
duration of the marriage; the conduct of each party 
during the marriage; their station in life, including the 
social standing, comforts, and luxuries of life which the 
wife would probably have enjoyed; the circumstances 
and necessities of each; their health and physical con- 
dition; and their financial circumstances as shown by 
the property they owned at the time of divorce, its 
value at that time, its income-producing capacity, if any, 
whether accumulated or acquired before or after the 
marriage, the manner in which it was acquired, and the 
contributions each has made thereto. From these ele- 
ments and all other relevant facts and circumstances, 
the court will determine the rights of the parties and 
make an award that is equitable and just.” Kidder 
v. Kidder, 159 Neb. 666, 68 N. W. 2d 279. See, also, Nee- 
man v. Neeman, 183 Neb. 105, 158 N. W. 2d 236. 

The evidence shows that the property owned by the 
parties was almost wholly accumulated by their joint 
efforts. They have raised the wife’s child and the three 
children of the husband. The wife has reached the 
age of 49 years and cannot be expected to work at com- 
mon labor indefinitely into the future. In 1966, 1967, 
and 1968, the wife earned $2,412.77, $3,148.83, and 
$2,508.44, respectively, indicating she had some earning 
ability. The record shows that she assisted in the truck- 
ing and farming businesses to the extent that most wives 
do. The marriage lasted for more than 19 years and 
until a divorce was brought about by the misconduct of 
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the husband. Considering all the elements involved, the 
wife is entitled to an award of $32,000. We consider such 
an award to be just and equitable. Roach v. Roach, 174 
Neb. 266, 117 N. W. 2d 549; Eno v. Eno, 159 Neb. 1, 65 N. 
W. 2d 145; Phillips v. Phillips, 135 Neb. 313, 281 N. W. 22. 

The defendant has cross-appealed alleging that the 
trial court was in error in not approving a property 
settlement entered into by the parties. The petition for 
a divorce by the wife was filed on January 3, 1969. On 
January 13, 1969, prior to the granting of the divorce, 
the parties entered into a property settlement agreement 
in the presence of their respective lawyers. By its 
terms the husband paid $5,000 which was used immedi- 
ately by the wife as the cash payment on a $15,000 home. 
The agreement gave to the wife a total sum of approxi- 
mately $13,000. The wife’s lawyer strongly advised her 
not to sign the property settlement agreement, but she 
did so notwithstanding his advice. On January 18, 1969, 
or within a day or two thereafter, the wife rescinded the 
property settlement agreement for reasons that are not 
important here. The trial court on the trial did not 
approve the property settlement, in fact, it was not men- 
tioned in the decree of divorce. The defendant relies on 
such cases as Clatterbaugh v. Clatterbaugh, 182 Neb. 
160, 153 N. W. 2d 749; Hubbard v. Hubbard, 176 Neb. 
768, 127 N. W. 2d 503; and Firebaugh v. Firebaugh, 163 
Neb. 79, 77 N. W. 2d 891. But these cases are ones 
where the trial court approved the property settlement 
in the decree and a subsequent attempt was made to 
set it aside for fraud, deception, or overreaching. The 
rules of law therein announced apply in such situations, 
but they have no application where the property settle- 
ment was not approved by the court. 

In the instant case the property settlement was offered 
in evidence and thereby submitted to the court. The 
court by entering a decree in an amount in excess of 
that provided by the settlement agreement evidently 
found the agreement to be unconscionable or obtained 
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through ignorance, passion, or improvidence. It is the 
duty of the court to scrutinize settlement agreements 
closely in divorce actions and to protect against fraud, 
intimidation, and ignorance and guard against uncon- 
scionable results. The court is required to render a 
fair and equitable result under all the circumstances. A 
trial court is not foreclosed from the performance of 
this duty by a property settlement entered into before a 
divorce is granted. The contention of the husband that 
the court erred in not approving a division of property 
by the parties, made before a divorce decree was entered, 
is lacking in merit. The cross-appeal therefore cannot 
be sustained. 

The judgment of the district court is affirmed as 
modified with directions to increase the division of 
property award to the wife to $32,000, including the 
$5,000 paid before the divorce was granted, and to fix the 
terms of its payment in accordance with the best interests 
of both parties to the extent possible. The costs of this 
appeal, including an attorney’s fee of $750, are taxed 
to the husband. 

AFFIRMED AS MODIFIED. 


STATE OF NEBRASKA, APPELLEE, V. THOMAS A. ALVAREZ, 
APPELLANT, 
177 N. W. 2d 591 


Filed May 22, 1970. No. 374385. 


1. Criminal Law: Constitutional Law: Homicide: Sentences. 
Where there are two possible statutory penalties for first de- 
gree murder, one of which is the death penalty, and the pen- 
alties may be applied either by the court or by the jury, 
whichever determines guilt, the statute does not unconstitu- 
tionally discourage the assertion of Fifth or Sixth Amendment 
rights. 

2. Criminal Law: Guilty Plea: Sentences. Although an otherwise 
voluntary plea of guilty may have been partially motivated by 
the expectation that the penalty imposed by the court on such 
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a plea would be less than, or different from, the penalty im- 

posed by a jury upon conviction, the guilty plea does not be- 

come involuntary solely because the sentence of the court is 
not the one expected. 

Plea discussions and agreements in 
criminal cases, under proper and appropriate conditions, are 
not objectionable. Proper plea negotiations and agreements 
which are fully carried out do not ordinarily render a plea of 
guilty involuntary merely because the sentence is not the one 
anticipated by the defendant. : 

4, Criminal Law: Constitutional Law: Sentences. The lack of spe- 
cifie statutory standards by which a jury may determine the 
choice of penalty between death and life imprisonment does not 
violate due process. 

5. Criminal Law: Guilty Plea. The rule that a plea must be in- 
telligently made to be valid does not require that a plea be 
vulnerable to later attack if the defendant did not correctly 
assess every relevant factor entering into his decision. 

A voluntary plea of guilty intelligently made 

in the light of the then applicable law does not become vulner- 

able because later judicial decisions indicate that the plea rested 
on a faulty premise. 


Appeal from the district court for Lancaster County: 
Bart.ett E, Boyues, Judge. Affirmed. 


T. Clement Gaughan, Richard L. Goos, A. Michael 
Alesio, Jack Himmelstein, and Anthony G. Amsterdam, 
for appellant. 


Clarence A. H. Meyer, Attorney General, and Ralph 
H. Gillan, for appellees. 


Heard before CarTER, SPENCER, BOSLAUGH, SMITH, 
McCown, and Newton, JJ., and Huska, District Judge. 


McCown, J. 

This is a post conviction proceeding in which the de- 
fendant seeks to have his death sentence vacated and to 
withdraw his plea of guilty. Following a full evidentiary 
hearing, the trial court determined all issues against the 
defendant and dismissed the proceeding. 

The defendant pleaded guilty to a charge of first degree 
murder. Two additional counts were dismissed. The 
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county attorney made no recommendation as to the pen- 
alty. After a thorough presentence investigation, the 
trial court sentenced the defendant to death. A full 
factual statement will be found in the decision on direct 
appeal. See State v. Alvarez, 182 Neb. 358, 154 N. W. 
2d 746 (1967). 

Essentially, the defendant’s position in the present pro- 
ceeding is that the death penalty is unconstitutional. He 
also asserts that his guilty plea was motivated by his un- 
derstanding that in the event of a jury trial, jurors who 
were generally opposed to capital punishment, or had 
conscientious scruples against inflicting it, would be 
excused for cause. Such a jury selection technique has 
since been determined to be unconstitutional where a 
death penalty was imposed by the jury. The defendant 
now contends that this threat of what is now termed a 
“hanging jury” dictated his guilty plea and made it in- 
voluntary. 

Defendant relies primarily on United States v. Jack- 
son, 390 U. S. 570, 88 S. Ct. 1209, 20 L. Ed. 2d 138 
(1968), and Witherspoon v. Illinois, 391 U. S. 510, 88 S. 
Ct. 1770, 20 L. Ed. 2d 776 (1968). 

In Jackson, the Federal Kidnaping Act authorized only 
the jury to return a verdict of death. The alternative, 
when a jury did not recommend the death penalty, was 
imprisonment for any term of years or for life. A plea of 
guilty or a waiver of a jury trial automatically insured 
a defendant that the death penalty would not be imposed. 
The Supreme Court held that the establishment of a 
death penalty, which applies only to those defendants 
who assert their rights to contest their guilt before a 
jury, is unconstitutional. The court said: ‘The inevit- 
able effect of any such provision is, of course, to dis- 
courage assertion of the Fifth Amendment right not to 
plead guilty and to deter exercise of the Sixth Amend- 
ment right to demand a jury trial.” Neither the statute 
nor the procedure in Nebraska fit the mold of the 
Jackson case. 
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Section 28-401, R. R. S. 1943, in effect at the time 
of the crime involved here provided that upon con- 
viction of first degree murder, the penalty was death 
or life imprisonment and then provided: “If the accused 
is found guilty by a jury, they shall fix the punishment 
by their verdict; upon a plea of guilty, after the de- 
fendant has been fully informed of his constitutional 
rights, the punishment shall be fixed by the court.” 

The statute thus authorized the imposition of the 
death penalty either by the court upon a plea of guilty, 
or by a jury upon trial before a jury. Section 28-401, 
R. R. 8. 1943, at the time involved here, did not specify 
who fixed the penalty on a trial to the court without a 
jury. The 1969 Legislature added a provision specifying 
the fixing of punishment by the court in the case of a 
finding of guilt by the court sitting without a jury. 
The defendant relies upon the later statutory addition 
as proof of a fatal omission in the prior statute and 
asserts that because of that omission, the principles of 
Jackson apply and a jury trial was unconstitutionally 
discouraged. This is an ingenious effort to find com- 
fort and support in Jackson. If defendant’s contention 
were correct, on. a finding of guilt by the court after 
waiver of a trial by jury, the court would have had no 
power to impose any penalty. This obviously over- 
extends any possible rule of statutory construction. 
Here also the defendant neither elected to be tried by a 
jury nor did he elect to be tried by a court without a 
jury. Instead, he elected to plead guilty and upon such 
a plea, the authorized penalties were exactly the same 
as those which applied in the event he had exercised 
his constitutional right to trial by jury. Under such 
circumstances, this case does not come within the frame- 
work of Jackson. 

Where there are two possible statutory penalties for 
first degree murder, one of which is the death penalty, 
and the penalties may be applied either by the court or 
by the jury, whichever determines guilt, the statute 
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does not unconstitutionally discourage the assertion of 
Fifth or Sixth Amendment rights. 

In Witherspoon v. Illinois, 391 U. S. 510, 88 S. Ct. 
1770, 20 L. Ed. 2d 776 (1968), the Supreme Court held 
that a sentence of death cannot be carried out if the 
jury that imposed or recommended it was chosen by 
excluding veniremen for cause simply because they 
voiced general objections to the death penalty or ex- 
pressed conscientious or religious scruples against its 
infliction. The court determined that no defendant 
can constitutionally be put to death at the hands of a 
tribunal so selected. It should be particularly noted 
that the Supreme Court specifically refused to rule that 
the exclusion of jurors opposed to capital punishment 
results in an unrepresentative jury on the issue of guilt 
or substantially increases the risk of conviction. Its rul- 
ing was limited to the imposition of the death penalty 
by a jury chosen or organized to return a verdict of 
death. 

In an effort to establish the direct relevance of Wither- 
spoon, the defendant introduced evidence to establish 
that the practice and procedure in Nebraska has been 
and was the technique prohibited by Witherspoon. It 
may be that the jury selection technique authorized by 
statute and judicial decision in Nebraska, and followed as 
a matter of practice, came within the classification in- 
terdicted by Witherspoon. See, § 29-2006(3), R. R. S. 
1943, in effect since 1873, G. S. 1873, p. 826; Rhea v. 
State, 63 Neb. 461, 88 N. W. 789 (1902); Sharp v. State, 
117 Neb. 304, 220 N. W. 292 (1928). Nevertheless, the 
difficulty with defendant’s claim based on Witherspoon 
is simply that the defendant here was not tried by a 
jury so picked, nor is this appeal from a sentence de- 
termined by any such jury. The evidence does indicate 
that in some unknown degree the defendant may have 
been motivated to plead guilty because of his belief that 
a jury would not only convict him, but would impose the 
death penalty. It does not follow that his informed de- 
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cision to plead guilty became involuntary because the 
anticipated sentence did not follow. 

Although an otherwise voluntary plea of guilty may 
have been partially motivated by the expectation that 
the penalty imposed by the court on such a plea would 
be less than, or different from, the penalty imposed by a 
jury upon conviction, the guilty plea does not become 
involuntary solely because the sentence of the court is 
not the one expected. 

The defendant also urges that his guilty plea here 
was invalid because of plea negotiations and agreements. 
The evidence is clear that any and every commitment 
made was kept and performed. The trial court had no 
part in any plea negotiations or agreement. It is like 
wise clear from the record that the defendant was spe- 
cifically aware that if he entered a plea of guilty, the 
court had the authority and the power to sentence him 
to death or to life imprisonment, and was free of any 
limitation on that power. We have held that plea discus- 
sions and agreements in criminal cases, under proper 
and appropriate conditions, are not objectionable. See, 
State v. Tunender, 182 Neb. 701, 157 N. W. 2d 165 (1968); 
State v. Crenshaw, 183 Neb. 449, 161 N. W. 2d 502 
(1968); State v. Nicholson, 183 Neb. 834, 164 N. W. 2d 
652 (1969). Proper plea negotiations and agreements 
which are fully carried out do not ordinarily render a 
plea of guilty involuntary merely because the sentence 
is not the one anticipated by the defendant. 

The defendant also contends that the statute under 
which he was given a death sentence is unconstitutional 
for lack of standards. The lack of specific statutory 
standards by which a jury may determine the choice 
of penalty between death and life imprisonment does not 
violate due process. See, Maxwell v. Bishop, 398 F. 2d 
138 (1968); In re Anderson, 73 Cal. Rptr. 21, 447 P. 2d 
117 (1968). 

One fundamental fact stands out. The defendant here, 
with competent counsel, freely and voluntarily entered 
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his plea of guilty. His present contention that his plea 
was involuntary rests entirely on the fact that later 
decisions of the United States Supreme Court changed 
some of the legal premises that entered into and moti- 
vated his decision to plead guilty. 

The Supreme Court of the United States, on May 4, 
1970, answered defendant’s contentions in that respect 
in a series of three cases. Brady v. United States, 397 
U.S. , 90 S. Ct. 1436, 25 L. Ed. 2d 747; Parker v. 
State of North Carolina, 397 U. S. ——, 90 S. Ct. 1458, 
25 L. Ed. 2d 785; and McMann v. Richardson, 397 
U.S. ——, 90 S. Ct. 1441, 25 L. Ed. 2d 763. 

Brady involved a plea of guilty under the identical 
Federal Kidnaping Act involved in United States v. 
Jackson, supra. The contention was that because of the 
later decision in Jackson, the plea of guilty in Brady 
was involuntary. The Supreme Court, in rejecting the 
contention, said: “The rule that a plea must be intelli- 
gently made to be valid does not require that a plea be 
vulnerable to later attack if the defendant did not cor- 
rectly assess every relevant factor entering into his 
decision. A defendant is not entitled to withdraw his 
plea merely because he discovers long after the plea has 
been accepted that his calculus misapprehended the 
quality of the State’s case or the likely penalties at- 
tached to alternative courses of action. More particu- 
larly, absent misrepresentation, or other impermissible 
conduct by state agents, cf. Von Moltke v. Gillies, 332 
U.S. 708 (1948), a voluntary plea of guilty intelligently 
made in the light of the then applicable law does not 
become vulnerable because later judicial decisions in- 
dicate that the plea rested on a faulty premise.” 

McMann v. Richardson, supra, in the May 4, 1970, 
trilogy of cases, involved issues of whether and to what 
extent an otherwise valid guilty plea may be impeached 
in collateral proceedings by assertions or proof that the 
plea was motivated by a prior coerced confession. There 
the United States Supreme Court said: “It is no deni- 
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gration of the right to trial to hold that when the defend- 
ant waives his state court remedies and admits his guilt, 
he does so under the law then existing; further, he as- 
sumes the risk of ordinary error in either his or his 
attorney’s assessment of the law and facts. Although 
he might have pleaded differently had later decided 
cases then been the law, he is bound by his plea and his 
conviction unless he can allege and prove serious dere- 
lictions on the part of counsel sufficient to show that his 
plea was not, after all, a knowing and intelligent act.” 
The evidence before us establishes that Thomas Alvarez 
had competent counsel. 

The defendant’s basic objections here, in reality, do not 
rest on technical legal theories. Instead, his challenges 
rest upon the awesome fact that he received the death 
penalty rather than life imprisonment. Questions going 
to the constitutionality of the death penalty itself were 
considered by this court in the original appeal. There 
have been no controlling changes since that time which 
would alter the conclusions reached. While this court 
may have varying views as to the advisability of capital 
punishment in various situations, the death penalty is 
and has been a part of the criminal law of this state for 
more than a century. The Supreme Court of the United 
States has not yet held that imposition of the death 
penalty offends the Eighth Amendment. Neither has it 
held that a state may not specify a mandatory death 
penalty for certain crimes. If the death penalty is to 
be nullified on constitutional grounds, that decision 
should rest with the Supreme Court of the United States. 
If capital punishment, as a policy, is no longer approved 
by the people of this state, then it is for the people, by 
the initiative, or through the Legislature, to change that 
policy. 

The judgment of the district court is affirmed. 

AFFIRMED. 
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EMERY C. HANSEN ET AL., APPELLANTS, V. COUNTY OF Cass, 
A MUNICIPAL CORPORATION, APPELLEE. 
177 N. W. 2d 568 


Filed May 22, 1970. No. 37459. 


-1. Eminent Domain: Damages. In eminent domain proceedings 
for all damage to the remainder on account of proper construc- 
tion or operation the landowner must obtain compensation in 
the first proceeding. 


2. The final condemnation award is conclusive 
both on questions actually litigated and on questions necessarily 

: within the issues. 

3. A condemnation award is not conclusive in a 


subsequent action as to remainder damage that was caused by 
improper construction or operation and that was not actually 
litigated in the first proceeding. 


_ Appeal from the district court for Cass County: Victor 
H. Scumuipt, Judge. Reversed and remanded for further 
proceedings. 


Burbridge & Burbridge and Ronald D. Svoboda, for 
appellants. 


_ James F’. Begley, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
Smitu, McCown, and Newton, JJ. 


_ SMITH, J. 

Plaintiffs alleged that defendant’s project to improve 
a highway and straighten a creek had caused overflow 
damage to their farm and personal property. The dis- 
trict court on defendant’s motion for summary judg- 
ment dismissed the petition. Plaintiffs appeal. Defend- 
ant argues claim preclusion by the final. award of com- 
pensation to plaintiffs in a previous eminent domain 
proceeding relating to the project. 
‘In 1959 defendant by eminent domain acquired the 
fee in a strip 7 feet wide along the south side of plain- 
tiffs’ farm. On the profile-plat filed in the proceeding 
the strip, as right-of-way for defendant’s abutting east- 
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west highway, extended from station 97+66 to station 
110-+82. In the same proceeding defendant also acquired 
a permanent easement to straighten the creek which 
crossed plaintiffs’ farm. The easement, 100 feet wide, ex- 
tended approximately 600 feet northwest from the north 
side of the highway at station 100+50. The appraisers’ 
award to plaintiffs was paid, no appeal having been 
taken. 

The profile-plat of the project on file in the condem- 
nation proceeding imparted little to an untrained eye. 
Its author in an affidavit for the present suit stated: 
“The project was constructed . . . in 1960 in accordance 
with the plans; a new creek channel was constructed 
on... (plaintiffs’) land 50 feet wide at the top, 12 to 
15 feet deep, replacing the old channel which was ap- 
proximately 12 feet deep and 25 to 30 feet wide at the 
top, which increased to 40 feet under the old bridge 
at station 101+ 45, then narrowed to 25 to 30 feet south 
of the bridge; the channel south of the bridge was wid- 
ened and straightened for a distance of about 500 feet; 
a new bridge was erected and the old one removed at 
station 101+45, increasing the span length from 46 feet 
to 60 feet, and raising it approximately 6 feet... .” 

Plaintiffs retained William H. Scott, an engineer, who 
concluded: ‘The channel constructed by (defendant) 
... reduced the channel area by 50%; reduced the capa- 
city of the channel by 60%; and the new road fill, bridge, 
and channel reduced the area for water flow at station 
101+45 by 45%. ... (The) area flooded as the result 
of the new channel, bridge, and fill exceeded 17 acres 
and involved an area more than 11 times larger than 
the area condemned by . . . (defendant) prior to the 
project.” 

According to plaintiffs’ petition: (1) Construction of 
the bridge and embankment obstructed and narrowed 
the opening for carriage of waters in the natural flood 
plain south of the highway; (2) impounding of natural 
floodwaters damaged the farm in 1964 and 1965; and 
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(3) negligence of defendant in constructing the em- 
bankment and in altering the creek channel were the 
sole proximate cause of the damage. 

In an eminent domain proceeding the principle of just 
compensation for damage to the remainder excludes con- 
jectural items. Yet for all damage to the remainder 
on account of proper construction or operation the land- 
owner must obtain compensation in the first proceeding. 
See, State v. Dillon, 175 Neb. 444, 122 N. W. 2d 223 
(1963); McGree v. Stanton-Pilger Drainage Dist., 164 
Neb. 552, 82 N. W. 2d 798 (1957). The final condemna- 
tion award is conclusive both on questions actually liti- 
gated and on questions necessarily within the issues. 
It is not conclusive in a subsequent action as to remain- 
der damage that was caused by improper construction 
or operation and that was not actually litigated in the 
first proceeding. Liability rests upon the original tak- 
ing or damaging for public use. Recovery is permitted 
because the new element was not contemplated or deter- 
mined at the time of the taking or damaging. Schmutte 
v. State, 147 Neb. 193, 22 N. W. 2d 691 (1946); Snyder 
v. Platte Valley Public Power & Irr. Dist., 140 Neb. 897, 
2 N. W. 2d 327 (1942); Bunting v. Oak Creek Drainage 
Dist., 99 Neb. 843, 157 N. W. 1028 (1916). See generally 
Van Alstyne, “Inverse Condemnation: Unintended 
Physical Damage,” 20 Hastings L. J. 431 (1969); McCor- 
mick, “The Measure of Compensation in Eminent Do- 
main,” 17 Minn. L. Rev. 461 at 482 to 487 (1933); Man- 
delker, “Inverse Condemnation: The Constitutional 
Limits of Public Responsibility,” 1966 Wis. L. Rev. 3. 

The record in the present case fails to show that there 
was no genuine issue of material fact. The summary 
judgment is reversed and the cause remanded for fur- 
ther proceedings. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 
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SarRAH ANN PIPER, EXECUTRIX OF THE ESTATE oF Ray C. 
PIPER, ALSO KNOWN AS Ray PIPER, DECEASED, APPELLANT, 
v. Morris HILL, APPELLEE. 

177 N. W. 2d 509 


Filed May 22, 1970. No. 37490. 


1. Judgments: Trial. The issue to be tried on motion for summary 
judgment is whether there is any genuine issue of material fact, 
and not how that issue should be decided. 


2. In a summary judgment proceeding, the bur- 
den is upon the movant to show that no genuine issue of fact 
exists. 

3. The purpose of a summary judgment is not 


to serve as a substitute for trial, but is only a proper remedy 
when the movant is entitled to judgment as a matter of law. 

4. Negligence: Statutes: Evidence. In Nebraska the violation of 
a statute is not negligence per se but is evidence for the jury 
to consider in the determination of the ultimate issues of neg- 
ligence or contributory negligence. 

5. Automobiles: Negligence. The mere stalling of a motor ve- 
hicle temporarily on a highway caused by some disablement, 
does not ipso facto constitute negligence as a matter of law, but 
the failure to remove the stalled vehicle within a reasonable 
time may constitute negligence. 

6. Trial. Any reasonable doubt touching the existence of a gen- 
uine issue of material fact must be resolved against the moving 
party. 


Appeal from the district court for Sherman County: 
S. S. Swner, Judge. Reversed and remanded with di- 
rections. 


Mingus & Mingus, Luebs, Tracy, Huebner & Dowd- 
ing, and James A. Beltzer, for appellant. 


Tye, Worlock, Tye, Jacobsen & Orr, for appellee. 
Heard before WuITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and NEwton, JJ. 


WuitE, C. J. 

In this wrongful death action, arising out of an acci- 
dent when the defendant’s car struck the deceased, the 
plaintiff widow’s petition was dismissed by the district 
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court on motion for summary judgment. We reverse 
the judgment and remand the cause to the district court 
for trial on the merits. 

The decedent owned two cars at the time of his death, 
one of which was for the use of his grandson; the other 
was used by the deceased and his wife. The grandson’s 
car, because of electrical failure the night of November 
24, 1967, was stalled on a graveled country road. The 
next day decedent and his grandson went to where the 
stalled car was located to recover the vehicle. With a 
chain they started to tow it home. 

The towed car struck some loose gravel and whipped. 
The lead car was thrown into the west ditch of graveled 
State Highway No. 58, while traveling in a northwesterly 
direction. The towed car was left crosswise in the 
middle of the graveled highway. The decedent .and his 
grandson with others proceeded to push the stalled auto 
onto the west shoulder in order to clear the road and 
remove the road block. 

A nearby farmer with his tractor pulled the lead car 
out of the ditch and it was discovered that the lead car 
had a flat tire. After repairing the tire the lead car 
was then driven in front of the towed car, and the chain 
again attached. By this time it was late dusk, approxi- 
mately 6 p.m. on November 25, 1967. The headlights of 
the lead car were turned on and left on. The decedent 
and his grandson were making final preparations before 
resuming the towing operation. They observed the 
defendant’s car traveling from the northwest, heading 
southeast, towards them. As the defendant’s car ap- 
proached the parked vehicles, the deceased jumped into 
the west ditch from between the two cars. 

From this point on the conflicting versions of what 
happened appear both in the record and in the conflict- 
ing contentions of both counsel on the facts in the briefs. 
There is evidence that as the defendant’s car approached 
the parked vehicles, that the defendant, being of the 
opinion that the decedent’s auto was moving in the 
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wrong lane of traffic, proceeded to move onto the west 
side of the road, and when within only 50 feet or 75 
feet of the parked vehicles, he realized that the lead 
vehicle was stationary. In any event, the defendant 
swerved his automobile to avoid colliding with the sta- 
tionary vehicles, and, without applying his brakes, lost 
control and went into the west ditch where he struck 
the decedent, who had jumped from between the cars 
into the west ditch to avoid the accident. There were 
no flares or warning devices placed in front of the de- 
cedent’s and grandson’s cars, but the defendant also tes- 
tified that he had a clear view of the two cars for .ap- 
proximately 300 yards prior to impact. He did not apply 
his brakes at any time prior to the impact. There is 
also testimony as to the defendant being blinded by the 
headlights on the decedent’s car at a distance of some 
200 to 300 yards. The defendant estimated his speed at 
50 miles per hour, and the decedent’s grandson estimated 
the speed at between 60 and 65 miles per hour. The 
detailed testimony as to distances, road width, visibility, 
and the actions of the parties at or near the actual point 
of impact will not be repeated here. Further explora- 
tion as to these details may easily color the inferences 
to be drawn from all of the circumstances. Suffice it 
to say conflicting versions of the facts themselves, as 
recited by counsel in their briefs, reveal, based upon 
the background testimony given here, a typical conflict 
of facts and inferences that can be drawn therefrom that 
must be resolved by a jury. 

The issue to be tried on motion for summary judg- 
ment is whether there is any genuine issue of material 
fact, and not how that issue should be decided. Youngs 
v. Wagner, 172 Neb. 735, 111 N. W. 2d 629; Illian v. Mc- 
Manaman, 156 Neb. 12, 54 N. W. 2d 244; § 25-1332, R. R. 
S. 1943. In: considering a motion for summary judg- 
ment the court should view the evidence in the light 
most favorable to the party against whom it is directed. 
Dennis v. Berens, 156 Neb. 41, 54 N. W. 2d 259; Miller v. 
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Aitken, 160 Neb. 97, 69 N. W. 2d 290. In a summary 
judgment proceeding, the burden is upon the movant 
to show that no genuine issue of facts exists, and the 
purpose of a summary judgment is not to serve as a 
substitute for trial, but is only a proper remedy when 
the movant is entitled to judgment as a matter of law. 
Berg v. Rasmuss, 176 Neb. 340, 125 N. W. 2d 905. 

. It appears that it was absolutely necessary for the 
district court to have found either that the defendant 
was not guilty of any negligence as a matter of law, or 
that the decedent was guilty of contributory negligence 
as a matter of law. Our basic speed law is what is rea- 
sonable and prudent under the circumstances. § 39- 
7,108, R. R. S. 1943. This court can not determine that 
the defendant was not negligent as a matter of law in 
light of his own testimony that he had a clear view of 
the deceased’s car. for approximately 300 yards prior 
to the time of the impact and he did not apply his brakes 
at any time prior to the impact. This evidence alone is 
sufficient to frame a jury question as to whether the de- 
fendant kept a proper lookout under the visibility con- 
ditions present, was traveling at reasonable and prudent 
speed, and had reasonable control of his automobile 
under all of the circumstances. 

_ A more serious and apparently the main issue upon 
which the trial court decided this case was whether the 
decedent was guilty of contributory negligence as a 
matter of law. ; 

_ The substance of the defendant’s argument is that our 
statute on parking or leaving standing any vehicle on 
the improved or maintained traveled portion of.a high- 
way (section 39-757, R. R. S. 1943) applies and it is 
argued that it is conclusively established that the de- 
cedent was violating this statute. This same statute, 
of course, specifically exempts a disabled vehicle. But, 
even if it did not, in Nebraska the violation of a stat- 
ute is not negligence per se but is evidence for the jury 
to consider in the determination of the ultimate issue of 
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negligence or contributory negligence. Plumb v. Burn- 
ham, 151 Neb. 129, 36 N. W. 2d 612. The mere stalling. 
of a motor vehicle temporarily on a highway caused by 
some disablement, does not ipso facto constitute negli- 
gence as a matter of law but the failure to remove the 
stalled vehicle within a reasonable time may consti- 
tute negligence. Plumb v. Burnham, supra. It seems 
quite clear that the actions of the decedent and his 
grandson in towing the vehicle, in creating the situation 
that existed at the time of the impact, together with the 
decedent’s sudden jumping into the ditch to the west, as 
opposed to the defendant’s version of the situation, form 
a typical fact and inference clash to be resolved by a 
jury. In the present state of the record a jury could 
reasonably find either way upon the issue of contributory 
negligence. 

We further point out that the location of decedent’s 
vehicle, its relation to the highway’s edge, the width of 
the traveled portion of the highway, and the question 
of the sufficiency of the room on the highway to the east 
for the defendant to pass safely are all matters from 
which this court can not determine negligence as a mat- 
ter of law under the conflicting inferences that can be 
drawn from the present status of the record. Any rea- 
sonable doubt touching the existence of a genuine issue 
of material fact must be resolved against the moving 
party. Storz Brewing Co. v. Kuester, 178 Neb. 135, 
132 N. W. 2d 341, 21 A. L. R. 3d 476. 

The judgment of the district court dismissing the 
action on motion for summary judgment is reversed and 
the cause remanded for a trial on the merits. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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Doris CHRISTO, APPELLEE, V. PENNSYLVANIA LIFE 
INSURANCE COMPANY, APPELLANT. 
177 N. W. 2d 499 


Filed May 28, 1970. No. 37383. 


Witnesses: Evidence. The necessity and sufficiency of medical 
opinion to sustain a finding of causation in favor of the pro- 
ponent of the evidence varies according to circumstances. 

Appeal from the district court for Boone County: C. 

THoMas Wuite, Judge. Affirmed. 


Walter, Albert, Leininger & Grant and Noyes W. 
Rogers, for appellant. 


McFadden & Kirby, for appellee. 


Heard before WuitTe, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newton, JJ. 


SMITH, J. 

In an action on an accidental death insurance policy, 
jury verdict went for the beneficiary. Insurer appeals. 
The question is sufficiency of the evidence to sustain a 
finding that the insured died of accident from generation 
of atmospheric electricity by thunderstorm. 

The insured, Jim C. Christo, assisted by his son Tim, 
age 13, was farming 160 acres on March 30, 1968. At 
4:15 p.m. after coffee at home with his daughter and wife, 
plaintiff herein, he went to a field. He was there situ- 
ated about 14 mile from a field that Tim was plowing. 
Jim began operating a tractor that was towing a harrow 
in 4 sections, 24 feet wide, and with 300 teeth of steel. 
At 4:30 p.m. plaintiff and Tim saw the tractor-harrow 
moving aimlessly without an operator. Jim was found 
prostrate some distance away. 

Plaintiff examined the body at the scene. She saw an 
unnatural appearance of hair which she then ascribed 
to dust. There was an abrasion 1% inches wide with 
three drops of blood on the left side of the pate. A few 
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drops of blood were observable in the left ear. Plain- 
tiff found no pulse and no sign of life. 

Jim had been working in a storm area. Plaintiff and 
Tim testified to a sprinkle and loud thunder nearby, 
but not to lightning flashes. A witness 0.9 miles south- 
east of the farm had noted loud, crackling thunder and 
lightning flashes coming from the direction of the farm. 
A neighbor 2 miles away had heard crackling thunder 
in that direction, but she had seen no lightning flash. 

Plaintiff at the mortuary noted that part of deceased’s 
hair. was brown, coarse, straight, and brittle—charac- 
teristics not present prior to death. <A neighbor de- 
scribed the hair as dry like straw or an “over-processed 
permanent.” 

-- Jim, age 50, had not complained of illness on the day 
of his death. His medical history was negative. 

Dr. Gerald J. Spethman on gross examination of the 
body at the mortuary noted only solid, dried blood, “not 
a very large amount at all,” in the left ear. A spinal 
tap was normal. He formed no opinion of cause of death. 

A pathologist, Dr. Roderick R. Landers, examined the 
heart, part of the lungs, aorta, kidneys, liver, and spleen. 
The heart showed some arteriosclerotic plaqueing and 
some hardening of the arteries. The disease was nor- 
mal for a man age 50. Dr. Landers formed no opinion 
of cause of death, but he could not rule out heart disease. 
He associated a usual burn with skin probably charring 
and. reddening, and with singed hair changing in color 
from black to gray and in texture from smooth to 
coarse. Referring to the deceased’s hair, the doctor 
testified: ‘Yes ... it was possible that it was due to 
a burn.” 

The necessity and sufficiency of medical opinion to sus- 
tain a finding of causation in favor of the proponent of 
the evidence varies according to circumstances. cf. 
Yount v. Seager, 181 Neb. 665, 150 N. W. 2d 245 (1967); 
Clouse v. St. Paul Fire & Marine Ins. Co., 152 Neb. 230, 
40 N. W. 2d 820, 15 A. L. R. 2d 1008 (1950). Weak 
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circumstances may call for strong medical opinion. At 
the other extreme, circumstances may exempt the pro- 
ponent from offering medical opinion. 

A jury might reasonably find a number of note- 
worthy circumstances. The age and health of Jim. 
The width of the harrow. The operating state of the 
machinery without Jim. The absence of teeth marks on 
the body. The color and texture of the hair. The medi- 
cal testimony. The risk of death from the lightning. 

The evidence is sufficient to sustain the verdict. The 
judgment is affirmed. We allow plaintiff $500 for 
services of her attorneys in this court. 

AFFIRMED, 

Carter, J. dissenting. 

The plaintiff as beneficiary in a policy of accident in- 
surance brought this action against the defendant in- 
surance company to recover the face amount of such 
policy because of the death of her insured husband 
which she alleged was caused by accident. The sole 
issue on this appeal is whether the evidence sustains 
the finding of the jury that the deceased met his death 
by accidental means. 

There is little or no dispute in the evidence. On the 
day of the accident the deceased, a 50-year-old farmer, 
was apparently in good health. At about 4:15 p.m.,-he 
went to the field to harrow some young oats. He was 
last seen alive on his tractor pulling a 4-section harrow. 
Both the wife and a 13-year-old son, each approximately 
a quarter mile distant, were first alerted to the situation 
when they observed the tractor and harrow aimlessly 
moving in the oatsfield with no driver in the driver’s 
seat. They hurried to the scene and found the deceased 
lying on the ground dead. The wife looked for injuries 
and: found a 1%4-inch cut on the top of the head and 
about 3 drops of blood in the shallow wound. She also 
observed a small amount of blood in the left ear. She 
also testified that his hair looked a little funny, but con- 
cluded that this was probably due to dust and dirt. There 
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was no evidence to indicate and it is not contended that 
the deceased had been struck by the 24-foot harrow. 

It is contended by plaintiff that the deceased had been 
killed by lightning. Plaintiff testified the weather had 
turned stormy, there had been a sprinkle of rain, and 
there had been some loud thunder and flashes of light- 
ning. There is no evidence that lightning had struck in 
the area although lightning had been observed in the 
sky by others. Plaintiff testified that after the body had 
been prepared by the mortician for burial, his black 
hair appeared brownish, hard and brittle in texture, and 
coarser and straighter than in his lifetime. A neighbor 
testified that the hair after preparation for burial was 
“more like an over-processed permanent,” straw-like 
and dry. 

Dr. Gerald J. Spethman was called to the scene of 
the death and made an examination in gross at the 
mortuary. He found some solid, dried blood in the 
left ear. He made a spinal tap and found a normal 
condition. He examined the hair and found it to be 
black. He performed a partial autopsy and sent the 
heart, a portion of the lungs, aorta, kidneys, liver, and 
spleen to Dr. Roderick R. Landers, a pathologist, for ex- 
amination. In answer to a hypothetical question con- 
taining the foregoing evidence, Dr. Spethman testified 
that he was unable to determine the cause of death. Dr. 
Landers testified that he examined the vital organs sent 
to him and, in answer to a proper hypothetical question, 
testified that he was unable to determine the cause of 
death. 

The burden of proof is on the plaintiff to establish death 
by accidental means. Lebs v. Mutual Benefit Health 
& Accident Assn., 124 Neb. 491, 247 N. W. 19. A plaintiff 
in such a case is not required to exclude the possibility 
of death occurring by some other means, nor is the de- 
fendant required to prove that death occurred by some 
other means. But there must be evidence to support a 
jury finding that the death was caused by an accident. 
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There is no such evidence in this record. The death is 
as likely to have been caused by heart failure as by 
lightning, if not more so. The burden of proof in this 
case is on the plaintiff to prove by a preponderance of the 
evidence that the deceased died by being struck by 
lightning; the theory on which she seeks recovery. There 
is no such evidence here, the evidence being speculative 
and conjectural only. 

“Plaintiff may establish his case by circumstantial 
evidence as well as by direct evidence, yet circumstan- 
tial evidence is not sufficient to sustain a verdict unless 
the circumstances proved by the evidence are of such 
nature and so related to each other that the conclusion 
reached by the jury is the only one that can fairly and 
reasonably be drawn therefrom. Popken v. Farmers 
Mutual Home Ins. Co., 180 Neb. 250, 142 N. W. 2d 309. 
Or, to phrase it differently, the evidence must be suffi- 
cient to make the theory of causation reasonably prob- 
able and not merely possible. Conjecture, speculation, 
or choice of possibilities is not proof. There must be 
something more which will lead a reasoning mind to one 
conclusion rather than another.” Raff v. Farm Bureau 
Ins. Co., 181 Neb. 444, 149 N. W. 2d 52. Where several 
inferences are deducible from the facts presented, which 
inferences are opposed to each other, but equally con- 
sistent with the facts proved, the plaintiff does not sus- 
tain his position by a reliance alone on the inferences 
which would entitle him to recover. Shamblen v. Great 
Lakes Pipe Line Co., 158 Neb. 752, 64 N. W. 2d 728. 

With reference to the necessity of expert evidence as 
to the cause of death, the question appears generally to 
be dependent upon the nature of the incident of death 
and the surrounding circumstances; that is, if the evi- 
dence is of an objective nature, the jurors may draw 
their conclusions as to the cause of death from such facts 
alone, but if the evidence is subjective in character, there 
must be expert evidence as to the cause of death. The 
plaintiff and one other lay witness testified to the ap- 
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pearance of the deceased after his death which is sub- 
jective evidence only. In such a case, the evidence is 
subjective and of such a nature that laymen cannot, 
with reasonable certainty, determine the cause of death. 
In such a case, there must be offered evidence by expert 
witnesses, learned in human anatomy and its functions, 
who can testify, either from a personal examination, or 
knowledge of the history of the case, or from a hypo- 
thetical question based on the facts, that the deceased, 
with reasonable certainty, met his death as the plaintiff 
asserts. 32 C. J. S., Evidence, § 569(1)e, p. 612; 100 C. 
J. S., Workmen’s Compensation, § 555(5), p. 672; 22 Am. 
Jur. 2d, Damages, § 299, p. 399; Oliveira v. Warren, 24 
Cal. App. 2d 712, 76 P. 2d 113; City of Pawhuska v. 
Crutchfield, 155 Okla. 222, 8 P. 2d 685; Shawnee-Tecum- 
seh Traction Co. v. Griggs, 50 Okla. 566, 151 P. 230; 
Sickmund v. Connecticut Co., 122 Conn. 375, 189 A. 876. 
The majority opinion cites but two cases in support of 
its reasoning, to wit, Yount v. Seager, 181 Neb. 665, 150 
N. W. 2d 245, and Clouse v. St. Paul Fire & Marine Ins. 
Co., 152 Neb. 230, 40 N. W. 2d 820, 15 A. L. R. 2d 1008. 
Both of these cases are supported by objective evidence 
and are correct, but they have no application here. 
There is no evidence in this record that the change 
in the hair of the deceased could or did result from 
lightning, or that it was even an indication of death 
from that cause. Two physicians testified with this 
evidence before them that they were unable to determine 
the cause of death. Both testified that it was possible that 
death was caused by lightning and they likewise testified 
that it was possible that death resulted from a heart 
attack. Both testified that they could not determine the 
cause of death. It would be an anomaly indeed if a 
jury should be permitted to speculate on the cause of 
death without the benefit of any medical evidence and 
particularly where, as here, the only doctors called testi- 
fied that they could not determine its cause after con- 
sidering the subjective evidence in the record. As 
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stated in Lundrigan v. City of Los Angeles, 82 Cal. App. 
2d 238, 186 P. 2d 12: “The existence of a causal rela- 
tion in cases of this kind is a scientific question requir- 
ing expert testimony.” 

I submit that the verdict of the jury was based on 
speculation, conjecture, or choice of possibilities which 
will not support a verdict. It takes more than the 
finding of a human corpse and lightning in the sky to 
sustain a verdict of accidental death. The trial court was 
in error in failing to direct a verdict for the defendant 
at the close of all the evidence and in failing to sustain 
defendant’s motion for judgment notwithstanding the 
verdict. I would reverse the judgment and dismiss the 
action. 

Wuite, C. J., and Newton, J., concur in this dissent. 


Lenarp H. WESTRING, SPECIAL ADMINISTRATOR OF THE 
ESTATE OF RICKY WESTRING, DECEASED, APPELLANT, V. 
RicHarD L.. SCHWANKE ET AL., APPELLEES, 

177 N. W. 2d 506 


Filed May 28, 1970. No. 37442. 


1. Parent and Child: Damages. The measure of damages for the 
wrongful death of a child is the pecuniary loss which the parents 
sustain by being deprived of the child’s services during his 
minority and the loss of contributions that with reasonable 
certainty could be expected to have been made by the child after 
reaching his majority. 

2. Parent and Child. The legal obligation of an adult child to 
support his parents is that prescribed by statute and it can- 
not be enforced in an action against a third person. 


Appeal from the district court for Dodge County: 
Rosert L. Fuory, Judge. Affirmed. 


Richard J. Bruckner, Henry C. Rosenthal, Schrempp, 
Rosenthal, McLane & Bruckner, and Harry E. Stevens, 
for appellant. 
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Ray C. Simmons, for appellees. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newton, JJ. 


BOSLAUGH, J. 

This is an action by the administrator of the estate 
of Ricky Westring, deceased, to recover damages for his 
wrongful death. The deceased, who will be referred 
to as the plaintiff, died as the result of injuries sustained 
in an accident on September 28, 1968. 

The jury returned a verdict for the administrator in 
the amount of $50,000. The trial court sustained the 
defendant’s motion for new trial and the administrator 
has appealed. 

The accident happened at about 12:30 a.m. on Twenty- 
third Street near the intersection of Hancock Street in 
Fremont, Nebraska. Twenty-third Street is U. S. High- 
way No. 30 and runs generally east and west. The speed 
limit is 45 miles per hour. The highway is well lighted 
by street lights and by light from the businesses lo- 
cated along the highway. The weather was clear and the 
streets were dry. 

The plaintiff was operating a motorcycle and pro- 
ceeding east on Twenty-third Street. A passenger, 
Charles L. Hill, was riding on the motorcycle behind 
the plaintiff. The motorcycle was traveling approxi- 
mately 30 to 35 miles per hour in about the middle 
of the eastbound traffic lane. The motorcycle was 
equipped with a headlight and Hill testified positively 
that the headlight was lighted. 

Richard L. Schwanke, who will be referred to as the 
defendant, was driving a 1966 Chevrolet automobile, 
owned by his parents, west on Twenty-third Streets. 
The defendant passed another automobile operated by 
Scott Reeves, which was also proceeding west on Twenty- 
third Street. As the defendant was starting to turn 
back into the westbound lane, the left front of the de- 
fendant’s automobile collided with the motorcycle op- 
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erated by the plaintiff. The plaintiff was fatally injured 
and died before reaching the hospital. 

At the time of the accident, the defendant’s automobile 
was traveling at approximately 35 miles per hour. The 
headlights of defendant’s automobile were on and there 
was no obstruction to his vision, but neither he nor the 
passenger in his automobile, Robert Bennett, saw the 
motorcycle or any light on it before the impact. Reeves 
and the passenger in his automobile, Fred Placzek, did 
not see the motorcycle coming from the west before the 
accident. The evidence presented questions for the jury 
as to the negligence of the defendant and the contribu- 
tory negligence of the plaintiff. 

The plaintiff was past 1714 years of age at the time of 
his death. He was unmarried and living at home on his 
father’s farm near Fremont, Nebraska. He was in good 
health and was employed at a popcorn plant in North 
Bend, Nebraska. He had completed 3 years of high 
school and had started to school in the fall of 1968 but 
dropped out after 1 week. He had been found to be a 
delinquent child in a juvenile proceeding in Faulk 
County, South Dakota, on June 3, 1968, and had been 
“paroled” to his parents for 1 year. 

The plaintiff had helped his father with farm work 
and had worked for other farmers. Several witnesses 
testified that the plaintiff was a good farm ~worker and 
mechanic. The employment supervisor of the State 
Division of Employment testified that the rate of pay 
for a single farm laborer was from $135 to $300 per 
month plus board and room. 

There was no direct evidence as to the amount ex- 
pended by the plaintiff’s father for the plaintiff’s main- 
tenance or as to any amounts the plaintiff may have con- 
tributed to his parents. The plaintiff’s father testified 
that the plaintiff was to receive a half interest in the 
farm operation when the plaintiff became of age and 
that the farm operation was then to be a partnership. 

The measure of damage in an action for wrongful 
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death is the pecuniary loss to the statutory beneficiaries. 
The recovery is limited to the value of the services or 
the amounts which the beneficiaries would have re- 
ceived from the earnings of the deceased. Darnell v. 
Panhandle Coop. Assn., 175 Neb. 40, 120 N. W. 2d 278. 

In this action the damage which the plaintiff’s parents 
sustained was the pecuniary loss which resulted from 
their being deprived of the plaintiff’s services during the 
balance of his minority and the loss of the contributions 
that the plaintiff could with reasonable certainty have 
been expected to make after reaching his majority. 
Dorsey v. Yost, 151 Neb. 66, 36 N. W. 2d 574, 14 A. L. R. 
2d 544. 

If the plaintiff had lived he would have reached his 
majority in less than 2% years. Thereafter, his legal 
obligation to support his parents would have been that 
prescribed by statute. This obligation cannot be en- 
forced in an action against a third person. Spomer v. 
Allied Electric Fixture Co., 120 Neb. 399, 232 N. W. 767. 

The testimony of plaintiff’s father shows that the plain- 
tiff and his father would have been engaged in a partner- 
ship operation after the plaintiff reached his majority. 
This indicates that the plaintiff would have been com- 
pensated for his services and is not evidence that the 
plaintiff would have made substantial contributions of 
monetary value to his parents after reaching his majority. 

The verdict of $50,000 for the wrongful death of the 
plaintiff was clearly excessive under the evidence. The 
order of the district court sustaining the defendant’s 
motion for a new trial is affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. JAMES WAYNE Howarp, 
APPELLANT. 
177 N. W. 2d 566 


Filed May 28, 1970. No. 37474. 


1. Criminal Law: Escape. Guilt or innocence of the charge for 
which a person is being held in custody is immaterial to a 
charge of escape from custody while in jail awaiting trial. 

2. Criminal Law: Bail and Recognizance. Many things should be 
taken into consideration in fixing the amount of bail, such as 
the atrocity of the offense; the penalty which the law author- 
izes to be inflicted in case of a conviction; the probability of 
the accused appearing to answer the charge against him, if 
released on bail; his pecuniary condition; and the nature of 
the circumstances surrounding the case. 


Appeal from the district court for Box Butte County: 
Rosert R. Moran, Judge. Affirmed. 


Albert T. Reddish and Glen A. Fiebig, for appellant. 


Clarence A. H. Meyer, Attorney General, and Melvin 
K. Kammerlohr, for appellee. 


Heard before Wuitz, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newton, JJ. 


SPENCER, J. 

This is a criminal prosecution for escape from custody 
in violation of section 28-736, R. R. S. 1943. Appellant 
at the time of the escape was confined in the Box Butte 
county jail on two counts of a burglary complaint in 
lieu of a $500 appearance bond. 

Appellant, during the trial on the burglary complaint, 
pled guilty to escape from custody. While the matter 
was pending on a presentence investigation, the jury 
found the appellant not guilty on the burglary complaint. 
Appellant then sought to withdraw his guilty plea to 
escape from custody on the theory that he couldn’t 
be guilty of escape from a charge which was subse- 
quently dismissed. The motion to withdraw the plea 
was properly overruled. Appellant was sentenced to the 
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Division of Corrections of the Department of Public 
Institutions of the State of Nebraska for a term of not 
less than 1 year nor more than 3 years. 

Section 28-736, R. R. S. 1943, provides as follows: 
“If any person confined in any Nebraska Penal and Cor- 
rectional Complex, or Nebraska Penal and Correctional 
Complex road camp, or any Nebraska Penal and Cor- 
rectional Complex trusty, or any person in legal custody, 
or confined in any jail, either awaiting trial on any com- 
plaint lodged against him, or upon conviction for any 
offense, shall break such custody and escape therefrom, 
or attempt to do so, he shall, upon conviction thereof, 
be fined not more than five hundred dollars, or be 
punished by confinement in the Nebraska Penal and 
Correctional Complex for a period of not less than one 
year nor more than ten years.” 

Guilt or innocence of the charge for which a person is 
being held in custody is immaterial to a charge of escape 
from custody while in jail awaiting trial. In Goedert 
v. Jones, 150 Neb. 783, 36 N. W. 2d 119, we held that the 
offense of breaking custody and escape from jail by a 
prisoner was complete when he escaped. The disposition 
made of the complaint on which he is then held is not 
material nor relevant to the merits of the escape offense. 
In Stinehagen v. Olson, 145 Neb. 653, 17 N. W, 2d 674, we 
held: ‘Under the provisions of section 28-736, R. S. 
1943, a sentence committing a person to the penitentiary, 
even though it might be reversed on appeal or set 
aside on habeas corpus, would, nevertheless, be effec- 
tive to sustain a conviction for breaking custody and 
escaping therefrom while confined under it.” These 
cases are determinative of the appeal herein. 

Appellant further alleges that he was an indigent, and 
being an indigent a $500 appearance bond was excessive 
and violative of both the Constitution of the United States 
and the Constitution of Nebraska. There is no merit to 
appellant’s allegation. Apparently it is appellant’s con- 
tention that for most indigents any bail would be ex- 
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cessive. When an offense charged is a bailable one, dis- 
cretion rests with the judge in fixing the amount of 
the recognizance, but this discretion is a judicial one. 
The question to be determined in every case that is 
bailable is not whether the defendant may make bail, 
but whether or not the bail demanded is unreasonable 
and disproportionate to the crime charged. The appel- 
lant herein was held on two counts of a burglary charge. 
He had a previous criminal record. The trial judge 
herein on a previous occasion had sentenced appellant 
to the Nebraska Penal and Correctional Complex for 
1 year on a breaking and entering charge. 

While the pecuniary circumstances of a _ prisoner 
should be considered in determining the amount of the 
bail, that in itself is not controlling. If that were de- 
terminative of the question, a defendant without means 
or friends would be entitled to be discharged on his 
recognizance regardless of the risk involved. As we 
said in In re Scott, 38 Neb. 502, 56 N. W. 1009: “Many 
things should be taken into consideration in fixing the 
amount of bail, such as the atrocity of the offense; the 
penalty which the law authorizes to be inflicted in case 
of a conviction; the probability of the accused appear- 
ing to answer the charge against him, if released on bail; 
his pecuniary condition and the nature of the circum- 
stances surrounding the case.” 

Definitely, a prior criminal record is an important 
factor to be considered. There is no merit to appel- 
lant’s claim of the requirement of an excessive bond. 
The judgment of the trial court is affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA EX REL. CLARENCE A. H. MEYER, 
ATTORNEY GENERAL, RELATOR, V. MurRELL B. McNEIL, 
Tax COMMISSIONER, RESPONDENT. 

177 N. W. 2d 596 


Filed May 28, 1970. No. 37565. 


1. Constitutional Law: Taxation. Under the provisions of Art- 
icle VIII, section 1, of the Constitution of Nebraska, the taxa- 
tion of personal property, except as otherwise authorized by 
such provision, must be uniform not only as to the rate of 
taxation, but as to the valuation of the property as well. 

2. Legislature: Constitutional Law: Taxation. The Legislature has 
plenary power over taxation and matters incidental to such 
power within the limits of the Constitution. 

3. Legislature: Constitutional Law: Statutes. The Legislature may 
make a reasonable classification of persons, corporations, and 
property for purposes of legislation concerning them, but the 
classification must rest upon real differences of situation and 
circumstances surrounding the members of the class, relative 
to the subject of legislation, which render appropriate its en- 
actment. 

4. Legislature: Constitutional Law: Taxation. The Legislature 
may properly legislate in regard to a class of property, but it 
may not divide a class of property and enact different rules for 
the taxation of each segment of the class. 

5. Taxation. The provision of the act fixing the value of agri- 
cultural income-producing machinery and equipment as those 
used by the taxpayer in determining income under the Internal 
Revenue Code is not relevant to nor does it afford any basis 
for fixing actual value. Its purpose is to fix an equitable rate 
of depreciation during the life use of the property and not to 
fix the actual value of the property. 

6. Constitutional Law: Statutes: Taxation. The above act is vio- 
lative of Article III, section 18, of the Constitution in that it 
purports to grant special benefits to members of a class and 
deny such benefits to others of the same class. 

In the absence of some real and sub- 

stantial distinction which bears a reasonable, just, and proper 

relation to the objects sought to be accomplished, a tax levied 
upon a part of those within the same class cannot be sustained. 

The classification and the object to be accomplished must be 

germane. 


Original action. Judgment for relator. 
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Clarence A. H. Meyer, Attorney General, and Ralph 
H. Gillan, for relator. 


Cobb, Swartz & Wieland, for respondent. 


Heard before CARTER, SPENCER, BoSLAUGH, SMITH, 
McCown, and NewrTon, JJ. and Rontn, District Judge. 


CARTER, J. 

This is an original action brought by the State of 
Nebraska on the relation of Clarence A. H. Meyer, At- 
torney General, against Murrell B. McNeil, Tax Com- 
missioner, to test the constitutionality of L.B. 1250, 
Laws 1969, c. 634, p. 2540, enacted by the Eightieth Ses- 
sion of the Legislature and effective on December 25, 
1969. The respondent filed his answer and relator 
thereafter filed a motion for judgment on the pleadings 
which is hereby presented to the court for determination. 

The pertinent part of the act provides: “The values 
of agricultural income producing machinery and equip- 
ment used by any business which is required by law to 
report taxable income pursuant to the Internal Revenue 
Code of 1954, and which are required to be assessed by 
the county assessors for property tax purposes, shall be 
those values used by the taxpayer in the determination 
of taxable income; * * * and provided further, that the 
Tax Commissioner shall establish guidelines as to the 
minimum values in relation to the cost of the machin- 
ery or equipment.” 

It is the contention of the relator that the act violates 
the Nebraska Constitution in that it is violative of the 
uniformity and proportionate requirements of Article 
VIII, section 1; that it is special legislation contrary to 
Article III, section 18; that it unlawfully delegates legis- 
lative power to the Congress of the United States; and 
that it is unconstitutionally vague and uncertain. The 
respondent denies the contentions of the relator and 
asserts that the act is in all respects constitutional. 

It must be conceded at the outset that the Legislature 
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has plenary power over taxation except as limited by 
the Constitution. It is not disputed that the assessment 
of property for tax purposes must be by valuation and 
in proportion to actual value. Nor is it disputed, and 
it cannot properly be, that the taxation of property 
must be uniform, not only as to the rate of taxation, but 
to the valuation of the property as well. This court has 
passed on these questions many times and they have 
become the established law of this state. United States 
Cold Storage Corp. v. Stolinski, 168 Neb. 513, 96 N. W. 
2d 408; Western Union Telegraph Co. v. City of Omaha, 
73 Neb. 527, 103 N. W. 84. 

It is the province of the Legislature to make a rea- 
sonable classification of persons, corporations, and prop- 
erty for purposes of legislation concerning them, but the 
classification must rest on real differences of situation 
and circumstances surrounding the members of the class, 
relevant to the subject of legislation, which render ap- 
propriate its enactment. Blauvelt v. Beck, 162 Neb. 576, 
76 N. W. 2d 738. But the establishment of two methods 
of valuation of property in the same class for taxation 
purposes results in a want of uniformity within the 
constitutional prohibition of Article VIII, section 1. First 
Nat. Bank & Trust Co. v. County of Lancaster, 177 
Neb. 390, 128 N. W. 2d 820. This presents the question 
of whether or not “agricultural income producing ma- 
chinery and equipment used by any business which is 
required by law to report taxable income pursuant to 
the Internal Revenue Code,” constitutes a reasonable 
classification for purposes of taxation. Agricultural ma- 
chinery and equipment are personal property which must 
be taxed uniformly both as to valuation and rate of 
tax. 'There can be no difference in the method of de- 
termining valuation or the rate of tax to be imposed 
unless the separate classification rests on some reason 
of public policy, some substantial difference of situation 
or circumstance that would naturally suggest the jus- 
tice or expediency of diverse legislation with respect to 
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the objects to be classified. Safeway Stores, Inc. v. 
Nebraska Liquor Control Commission, 179 Neb. 817, 140 
N. W. 2d 668; United States Cold Storage Corp. v. Stolin- 
ski, supra. 

In the questioned statute, the Legislature has sought 
to make a separate class for taxation purposes for agri- 
cultural income-producing machinery and equipment 
used by any business which is required by law to re- 
port taxable income pursuant to the Internal Revenue 
Code of 1954. This method would provide a different 
value of personal property specified in the act from 
that applied to all other tangible property in the same 
class. § 77-112, R. S. Supp., 1967. In this connection, 
we point out that the Internal Revenue Code does not 
purport to determine the value of agricultural income- 
producing machinery and equipment. Its purpose is to 
fix an equitable rate of depreciation of personal prop- 
erty used in a trade or business over the estimated use- 
ful life of the property rather than have it fall in a 
single year. Its purpose is not to fix the actual value 
of the property at any given time, but to amortize depre- 
ciation during its life in determining net annual income. 
The revenue act therefore does not purport to deter- 
mine actual value of farm machinery and equipment 
at any given time and is wholly unrelated to actual value 
for taxation purposes required by the law of this state. 
Necessarily it cannot support a classification for tax 
purposes based thereon. See, Homan v. Board of Equal- 
ization, 141 Neb. 400, 3 N. W. 2d 650; First Nat. Bank 
& Trust Co. v. County of Lancaster, supra; Grainger 
Brothers Co. v. Board of Equalization, 180 Neb. 571, 
144 N. W. 2d 161. 

We necessarily find that the purported classification 
of property for tax purposes contained in the act does not 
rest on reasons of public policy, or any substantial dif- 
ference of situation or circumstance that naturally sug- 
gest the justice or expediency of diverse legislation with 
respect to the objects classified. It is therefore an at- 
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tempt to create a classification within a classification 
without any reasonable grounds for so doing other than 
to secure advantages for those falling within the pur- 
view of the act. It is violative of the uniformity pro- 
visions of Article VIII, section 1, of the Constitution. It 
is in effect special legislation in violation of Article ITI, 
section 18, of the Constitution. Continental Ins. Co. v. 
Smrha, 131 Neb. 791, 270 N. W. 122. For the foregoing 
reasons, L.B. 1250, Laws 1969, c. 634, p. 2540, is uncon- 
stitutional and of no force and effect. The motion of 
relator for judgment on the pleadings is therefore 
sustained. 
JUDGMENT FOR RELATOR. 


StaTE oF NEBRASKA, APPELLEE, V. DANIEL JOHNS, 
APPELLANT. 
177 N. W. 2d 580 


Filed June 5, 1970. No. 37280. 


1. Criminal Law: Confessions. Where the police or prosecutors 
know that a defendant, formally charged with a felony, is rep- 
resented by counsel who has requested that no statements be 
taken from the defendant; and where the defendant, after being 
advised of his Miranda rights, has unequivocally asked for his 
attorney; statements deliberately elicited from the defendant 
by custodial interrogation designed to produce incriminating 
statements, and undertaken before the defendant has been 
given an opportunity to consult with his lawyer, are inad- 
missible, in the absence of an effective waiver. 

2. Criminal Law: Constitutional Law: Confessions. The use of 
any confession obtained in violation of the due process clause 
requires reversal of the conviction even though unchallenged 
evidence adequate to convict remains. 


Appeal from the district court for Dodge County: 
Rosert L. Fiory, Judge. Reversed and remanded for 
further proceedings. 


Marer & Lazer, Michael L. Lazer, and Bennett G. 
Hornstein, for appellant. 
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Clarence A. H. Meyer, Attorney General, and James 
J. Duggan, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newton, JJ. 


McCowy, J. 

The defendant, Daniel Johns, was found guilty of grand 
larceny by a jury and was sentenced to 3 years in the 
Nebraska Penal and Correctional Complex. The de- 
fendant has appealed, and the crucial issues involve 
constitutional rights to counsel and against  self-in- 
crimination. 

On April 1, 1968, merchandise was stolen from a load- 
ing dock area in Fremont, Dodge County, Nebraska. 
On the same day, a complaint and information was filed 
against the defendant charging him with the felonious 
theft of three Singer sewing machines. On April 3, 
1968, the defendant was arrested in Omaha, Nebraska, by 
two officers of the Omaha police department on an arrest 
warrant received from Dodge County, Nebraska. The 
time of the arrest was about 10:30 am. After the offi- 
cers read the warrant to him, the defendant asked if he 
could call his lawyer. They advised him that he could 
and he instructed the woman present to try to get hold of 
his lawyer. The arresting officers took the defendant to 
the Omaha police department. At about 1:30 p.m., Sgt. 
Petersen of the Fremont police department and Trooper 
Hansen of the Nebraska State Patrol contacted the de- 
fendant at the Omaha police department. Both officers 
were investigators with their respective law enforce- 
ment agencies. The defendant was taken to a room in 
the Omaha police station by the two officers. At 1:45 
p.m., Sgt. Petersen read a full rights advisory form 
to the defendant. The defendant acknowledged that he 
understood the rights being explained and answered 
“yes” to the question as to whether he wished to waive 
his rights and give a statement. In response to the 
first question asked by Sgt. Petersen after the reading 
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of the rights advisory form, the dfendant responded: 
“I would like to have my attorney present.” Officers 
Petersen and Hansen then stopped the interrogation, had 
the defendant cross out the affirmative answer to the 
question as to waiver of constitutional rights, and write 
on the advisory form: “I would like to have my at- 
torney present.” 

The officers then handcuffed the defendant, placed 
him in a patrol car, and took him to Fremont, Nebraska. 
They arrived in Fremont at approximately 2:45 p.m. 
The defendant was taken to the detective bureau in 
the Fremont police department. The two officers and 
the defendant were seated around Sgt. Petersen’s desk. 
The defendant was asked to remove his shoes which 
were taken out of the room for comparison. Thereafter 
for 30 minutes to an hour, in the presence of the de- 
fendant, the officers examined and discussed between 
themselves the contents of defendant’s wallet and per- 
sonal belongings but ignored the defendant. 

At approximately 3:55 p.m., Sgt. Petersen again read 
to the defendant the complete rights advisory form. At 
this time, the defendant responded affirmatively to all 
questions including the question: “At this time do you 
wish to waive your right to remain silent and your 
right to have an attorney here and visit with me and 
give me a statement about this arrest?” 

After he had requested the presence of his attorney in 
Omaha, the defendant did not say anything to indicate 
affirmatively that he wished to talk further or wanted 
to make a statement; nor did he do anything to indicate 
that he had changed his mind about having an attorney 
present before the rights advisory form was again read 
to him at 3:55 p.m. Officer Petersen testified that he 
thought the defendant might want to change his mind, 
and in answer to the question: “You were going to 
keep trying anyway until he did, is that right?” said: 
“Yes, I kept trying.” 

The defendant’s response to the questions asked at 
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the interrogation commencing at 3:55 p.m. at first were 
exculpatory. The officers refused to pay any attention 
to these statements, told him they were not going to 
listen to that kind of stuff, and did not write them down. 
At approximately 4:50 p.m., the defendant began to give 
his confession, which was completed at approximately 
5:40 p.m. 

Meanwhile, the defendant’s attorney had telephoned 
to Fremont and advised the county attorney of Dodge 
County that he was representing the defendant and that 
he did not wish to have the defendant questioned. The 
county attorney thought that he received the call some- 
time between 3 and 4 p.m. The county attorney at that 
time agreed to call the police department and advise 
them that defendant’s counsel did not wish to have the 
defendant questioned. The county attorney did not call 
the police until just after the defendant’s statement had 
been completed at 5:40 p.m. At that time he gave them 
the message. 

At a hearing outside the presence of the jury, the trial 
court first determined that the Miranda warnings were 
given; that the defendant voluntarily waived his con- 
stitutional rights; and that the confession was volun- 
tarily made. The court overruled defendant’s objections 
and admitted the confession into evidence. 

The constitutional problems here involve Fifth and 
Sixth Amendment issues. They also involve both pre- 
Miranda and post-Miranda rules. Spano v. New York, 
360 U. S. 315, 79 S. Ct. 1202, 3 L. Ed. 2d 1265, was de- 
cided in 1959, some 7 years prior to Miranda. In the 
Spano case, it became settled that a defendant formally 
charged with a felony is entitled to counsel at every 
step of the proceedings and that a confession obtained 
at a secret interrogation is involuntary and inadmissible. 
The Spano rule was followed by this court in State v. 
Longmore, 178 Neb. 509, 134 N. W. 2d 66. We said: “A 
secret interrogation of a defendant charged with a 
felony, when the accused has asked for and been denied 
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the presence of his counsel, is a violation of his constitu- 
tional rights. A confession obtained in violation of the 
defendant’s constitutional rights is involuntary and in- 
admissible in evidence.” 

In May of 1964, another federal landmark case was 
decided. Massiah v. United States, 377 U. S. 201, 84 
S. Ct. 1199, 12 L. Ed. 2d 246. That case held that in- 
criminating statements deliberately elicited from a de- 
fendant after indictment and in the absence of his at- 
torney, deprived the defendant of his right to counsel, 
and such statements could not constitutionally be used 
against him at trial. In June 1964, the now famous 
case of Escobedo v. Illinois, 378 U. S. 478, 84 S. Ct. 
1758, 12 L, Ed. 2d 977, followed. Escobedo extended con- 
stitutional rights to counsel to a situation prior to in- 
dictment, where the investigation has begun to focus on 
a particular suspect and he has been taken into custody. 
The Supreme Court said there: “We hold only that 
when the process shifts from investigatory to accusatory 
~—when its focus is on the accused and its purpose is to 
elicit a confession—our adversary system begins to op- 
erate, and, under the circumstances here, the accused 
must be permitted to consult with his lawyer.” 

Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. 
Ed. 2d 694, 10 A. L. R. 3d 974, was decided in 1966. 
It continued and expanded these principles in the area of 
custodial interrogation and the right to counsel. The 
language of Miranda itself is revealing. “The defend- 
ant may waive effectuation of these rights, provided the 
waiver is made voluntarily, knowingly and intelligently. 
If, however, he indicates in any manner and at any 
stage of the process that he wishes to consult with an 
attorney before speaking there can be no questioning. 
* * * Tf the individual states that he wants an attorney, 
the interrogation must cease until an attorney is pres- 
ent. At that time, the individual must have an opportu- 
nity to confer with the attorney and to have him pres- 
ent during any subsequent questioning. If the individual 
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cannot obtain an attorney and he indicates that he wants 
one before speaking to police, they must respect his 
decision to remain silent.” 

The state cases following Spano, all dealing with pre- 
Miranda trial situations, clearly demonstrate the develop- 
ment and interpretation of the constitutional right to 
counsel in New York. See, People v. Donovan, 13 N. 
Y. 2d 148, 193 N. E. 2d 628 (1963); People v. Failla, 14 
N. Y. 2d 178, 199 N. E. 2d 366 (1964); People v. Gunner, 
15 N. Y. 2d 226, 205 N. E. 2d 852 (1965). 

In People v. Arthur, 22 N. Y. 2d 325, 239 N. E. 2d 537 
(1968), the New York rule as to pre-Miranda cases was 
set out. “Once the police know or have been apprised of 
the fact that the defendant is respresented by counsel, 
or that an attorney has communicated with the police for 
the purpose of representing defendant, the accused’s 
right to counsel attaches, and this right is not dependent 
upon the existence of a formal retainer.” The court also 
said: “There is no requirement that the attorney or the 
defendant request the police to respect this right of 
the defendant.” 

The same principles have been applied to post-Miranda 
waiver situations. In Commonwealth v. McKenna, 244 
N. E. 2d 560 (Mass., 1969), the Massachusetts court held 
inadmissible any part of the statements obtained by in- 
terrogation after the defendant’s attorney had called 
the police station to advise them that the attorney wished 
to be present at the interrogation of the defendant. In 
that case, the defendant had asked his aunt to call his 
lawyer at the time of arrest. He had signed a waiver 
of rights the evening before which recited: “I do not 
want a lawyer at this time.” He had not accepted the 
use of the telephone, and had not at any time asked 
the police for a lawyer, although Miranda warnings were 
given to him on three occasions, including the one just 
before interrogation. The court said: “Rights to remain 
silent and to assistance of counsel may be waived but can- 
not be forfeited.” See, also, People v. Ireland, 75 Cal. 
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Rptr. 188, 450 P. 2d 580 (1969); United States v. Priest, 
409 F. 2d 491 (5th Cir., 1969); State v. Word, 80 N. M. 
377, 456 P. 2d 210 (1969); State v. Kelly, 439 S. W. 2d 
487 (Mo., 1969). 

In the McKenna case, the telephone call was made to 
the police station, while in the case before us, the tele- 
phone call was made to the county attorney. Where a 
defendant’s right to counsel is effectively invoked when 
his counsel telephones a police officer on the desk, it 
should, obviously, be invoked as to a defendant formally 
charged with a felony when his counsel calls the county 
attorney who is in charge of the entire prosecution. 
Under the circumstances here, either one has a duty 
to convey the message immediately to the appropriate 
police officers. 

The defendant not only asked to telephone his lawyer 
at the time of arrest, he again requested the presence of 
counsel orally and in writing at the first interrogation in 
Omaha at 1:45 p.m. Although the defendant did not at 
any time thereafter say or do anything to indicate af- 
firmatively that he had changed his mind about having 
his attorney present, and although his attorney had 
telephoned to assert defendant’s rights, nevertheless, the 
same police officers at 3:55 p.m. repeated the Miranda 
warnings and recommended the interrogation which ul- 
timately resulted in the confession. 

We hold that where the police or prosecutors know 
that a defendant, formally charged with a felony, is 
represented by counsel who has requested that no state- 
ments be taken from the defendant; and where the de- 
fendant, after being advised of his Miranda rights, has 
unequivocally asked for his attorney; statements deliber- 
ately elicited from the defendant by custodial interroga- 
tion designed to produce incriminating statements, and 
undertaken before the defendant has been given an 
opportunity to consult with his lawyer, are inadmissible, 
in the absence of an effective waiver. 

Where both the defendant and his counsel have previ- 
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ously attempted to invoke the defendant’s constitutional 
right to counsel; then at the very least, a “heavy bur- 
den” rests on the state to demonstrate that the defend- 
ant knowingly and intelligently waived his right to 
counsel. On the facts in this case, that burden was 
not met. 

The Miranda warnings are not intended to be merely 
rituals to be incanted to a defendant repeatedly until 
the proper answers are given. Neither does the fact 
that the proper answers to a rights advisory are ulti- 
mately received, automatically constitute a waiver and 
forfeit all constitutional rights previously invoked. Repe- 
titions of advisory warnings are not a satisfactory sub- 
stitute for granting an unequivocal request for counsel. 

The action of the trial court in overruling the objec- 
tions to the confession and statements of the defendant 
was in error and the confession or statements were in- 
admissible. 

The use of any confession obtained in violation of 
the due process clause requires reversal of the convic- 
tion even though unchallenged evidence adequate to con- 
vict remains. State v. Longmore, 178 Neb. 509, 134 N. 
W. 2d 66 (1965); Gallegos v. Nebraska, 342 U. S. 55, 72 
S. Ct. 141, 96 L. Ed. 86 (1951). 

The judgment is reversed and the cause remanded 
to the district court for further proceedings. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 

NeEwTow, J., dissenting. 

The facts of this case are set out in the majority opin- 
ion. Only two questions are presented, namely: (1) 
Once a defendant has indicated he wants a lawyer and 
one is retained, can he waive his lawyer’s presence and 
give a valid statement? (2) Under such circumstances, 
can law enforcement officers lawfully ask a defendant 
if he is willing to make such a waiver? 

The answer to these propositions must be determined 
on the basis of rules laid down by the United States 
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Supreme Court in certain key decisions. The interpre- 
tation of these decisions in the federal courts must be 
accorded primary consideration. The state courts are in 
conflict on the propositions here presented with a major- 
ity answering the two questions mentioned above in the 
affirmative. This is a case of first impression in Ne- 
braska. Decisions of other states are merely advisory 
and are not binding in Nebraska, but the federal decisions 
are of primary importance in arriving at a correct in- 
terpretation of the Supreme Court decisions. 

Prior to the decision in Miranda v. Arizona, 384 U. S. 
436, 86 S. Ct. 1602, 16 L. Ed. 2d 694, 10 A. L. R. 3d 974, 
decided in 1966, there were many decisions handed down 
by the United States Supreme Court regarding various 
privileges incorporated in the Bill of Rights. Among 
these earlier decisions are Massiah v. United States, 377 
U.S. 201, 84S. Ct. 1199, 12 L. Ed. 2d 246, and Escobedo 
v. Illinois, 378 U. S. 478, 84 S. Ct. 1758, 12 L. Ed. 2d 977. 
It appears to have been the intent of the court in 
Miranda to clarify some of these earlier decisions as it 
is therein stated: “We granted certiorari in these cases, 
* * * in order further to explore some facets of the prob- 
lems, thus exposed, of applying the privilege against 
self-incrimination to in-custody interrogation, and to give 
concrete constitutional guidelines for law enforcement 
agencies and courts to follow.” It must be recognized 
that this is not a case involving a denial of counsel. De- 
fendant was permitted to contact his lawyer and his 
lawyer was not denied access to defendant. In fact, coun- 
sel made no effort to contact his client. 

Although Miranda appears to be controlling in the 
present situation, it seems advisable to consider the 
Massiah and Escobedo decisions. In Massiah, the de- 
fendant was tricked into making a confession by having 
an accomplice, acting as an agent for law enforcement 
personnel, elicit statements from defendant which were 
listened to over a concealed microphone. Although 
sometimes interpreted as completely barring a confes- 
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sion made after indictment and retention or request for 
counsel, the court stated: “We do not question that in 
this case, as in many cases, it was entirely proper to con- 
tinue an investigation of the suspected criminal activ- 
ities of the defendant and his alleged confederates, even 
though the defendant had already been indicted. All 
that we hold is that the defendant’s own incriminating 
statements, obtained by federal agents under the cir- 
cumstances here disclosed, could not constitutionally be 
used by the prosecution as evidence against him at his 
trial.” Escobedo lays down the rule that once a defend- 
ant requests a lawyer’s presence, questioning must cease 
until the lawyer is present. The case was aggravated 
by a deliberate refusal by the police to permit counsel 
to see his client. The court stated: “We hold only that 
when the process shifts from investigatory to accusa- 
tory—when its focus is on the accused and its purpose is 
to elicit a confession—our adversary system begins to 
operate, and, under the circumstances here, the accused 
must be permitted to consult with his lawyer.” Neither 
Massiah nor Escobedo go so far as to deny the right of 
a defendant to waive his constitutional right to counsel. 

The constitutional rights discussed in Miranda and 
other decisions are personal in nature. They are in- 
tended to protect individual defendants from coercion 
and trickery. They can be waived or asserted only by the 
defendant or his authorized representative. Counsel can- 
not ordinarily assert or waive them against the will of 
his client, but the client may do either with or without 
the consent of counsel. In this regard, so long as he acts 
knowingly, intelligently, and voluntarily, he is the mas- 
ter of his own fate and may determine the course to be 
pursued. It is conceded that the right to remain silent 
may be waived. Is the right to consult counsel any more 
sacred or important? If a defendant determines it is 
best to proceed and to give information in the absence 
of his lawyer, should he not be free to do so? Miranda 
answers these questions clearly. The court stated: 


600 NEBRASKA REPORTS [Vou. 185 
State v. Johns 


“Prior to any questioning, the person must be warned 
that he has a right to remain silent, that any statement 
he does make may be used as evidence against him, and 
that he has a right to the presence of an attorney, either 
retained or appointed. The defendant may waive effec- 
tuation of these rights, provided the waiver is made vol- 
untarily, knowingly and intelligently. * * * the need 
for counsel to protect the Fifth Amendment privilege 
comprehends not merely a right to consult with counsel 
prior to questioning, but also to have counsel present 
during any questioning if the defendant so desires. * * * 
An express statement that the individual is willing to 
make a statement and does not want an attorney followed 
closely by a statement could constitute a waiver. * * * 
In dealing with statements obtained through interroga- 
tion, we do not purport to find all confessions inadmis- 
sible. Confessions remain a proper element in law en- 
forcement. Any statement given freely and voluntarily 
without any compelling influences is, of course, admis- 
sible in evidence. The fundamental import of the privi- 
lege while an individual is in custody is not whether 
he is allowed to talk to the police without the benefit 
of warnings and counsel, but whether he can be interro- 
gated. There is no requirement that police stop a person 
who enters a police station and states that he wishes to 
confess to a crime, or a person who calls the police to 
cffer a confession or any other statement he desires to 
make. Volunteered statements of any kind are not 
barred by the Fifth Amendment and their admissibility 
is not affected by our holding today. * * * He must be 
warned prior to any questioning that he has the right to 
remain silent, that anything he says can be used against 
him in a court of law, that he has the right to the presence 
of an attorney, and that if he cannot afford an attorney 
one will be appointed for him prior to any questioning if 
he so desires. Opportunity to exercise these rights must 
be afforded to him throughout the interrogation. After 
such warnings have been given, and such opportunity 
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afforded him, the individual may knowingly and in- 
telligently waive these rights and agree to answer ques- 
ttons or make a statement.” (Emphasis supplied.) 
Miranda repeatedly makes it clear that the right to 
consult counsel may be waived. This is the interpreta- 
tion placed upon United States Supreme Court decisions 
governing situations such as the one now before us by 
the federal courts. In Coughlan v. United States, 391 
F. 2d 371 (9th Cir., 1968), the court said: “At the time 
the confession was obtained, the appellant was repre- 
sented by court-appointed counsel. This fact was well 
known to the officers who interrogated the accused. No 
notice was given by the officers to defendant’s counsel 
of the intended interviews and he was not present when 
the statement was taken. * * * Under this state of the 
facts, appellant contends that his constitutionally guar- 
anteed right to counsel was effectively denied. We are 
asked to rule that any statement, admission or confes- 
sion secured by peace officers from a defendant repre- 
sented by an attorney, where the attorney was not 
timely advised of the proposed interview or interroga- 
tion, be rejected as violative of the right to counsel. 
Appellant recognizes that this Sixth Amendment right 
may be voluntarily waived, but, at oral argument, it was 
contended that such a waiver would never be knowing 
and truly voluntary unless counsel was present to ad- 
vise the client. * * * It may well be that the day is ap- 
proaching when the right to counsel may be expanded 
to the point where an accused may only be interrogated 
by the police in the presence of his lawyer. However, 
no persuasive precedent for the holding here sought has 
come to our attention. Appellant relies heavily on the 
teaching of Miranda v. State of Arizona, 384 U. S. 436, 
86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966). Miranda spe- 
cifically recognizes prior cases holding that the right 
to counsel] may be waived. Here a clear and knowing 
waiver was shown. We are unwilling to attempt to ex- 
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pand the Miranda ruling to the extent sought by 
appellant.” 

In United States v. Fellabaum, 408 F. 2d 220 (7th 
Cir., 1969), it is said: “The issue comes down to this: 
May a defendant, who has an identified counsel, be 
questioned when, after adequate constitutional warnings, 
he has fully, repeatedly, and affirmatively declined the 
presence of counsel? We conclude, under the circum- 
stances appearing in this case, that such questioning is 
fully consistent with all constitutional safeguards.” To 
the same effect are the following cases: Arrington v. 
Maxwell, 409 F. 2d 849 (6th Cir., 1969); Reinke v. United 
States, 405 F. 2d 228 (9th Cir., 1968); Wilson v. United 
States, 398 F. 2d 331 (5th Cir., 1968); State v. Lopez, 80 
N. M. 130, 452 P. 2d 199 (1969); Commonwealth ex rel. 
Craig v. Maroney, 352 F. 2d 30 (3d Cir., 1965); Conway 
v. State, 7 Md. App. 400, 256 A. 2d 178 (1969); People 
v. Smith, 42 Ill. 2d 479, 248 N. E. 2d 68 (1969); State 
v. Blanchey, 454 P. 2d 841 (Wash., 1969); Mathies v. 
United States, 374 F. 2d 312 (D. C. Cir., 1967); Beatty 
v. United States, 377 F. 2d 181 (5th Cir., 1967). See, also, 
Shultz v. United States, 351 F. 2d 287 (10th Cir., 1965). 
In three of these cases, Arrington, Reinke, and Beatty, 
the defendant solicited the opportunity to speak. In the 
others he did not. 

Can it be truthfully maintained that coercion exists 
or is present when a law enforcement officer repeats 
the Miranda warnings and simply inquires of the de- 
fendant if he is then willing to waive his constitutional 
rights? In what manner is the defendant wronged by a 
simple inquiry as to whether or not he will waive these 
rights? He is under no compulsion, has a full under- 
standing of the situation, and the decision is his to make. 
Under the circumstances, it appears that the majority 
opinion goes far beyond any federal rules now in force 
and represents a material and unwarranted expansion of 
the law governing the admissibility of confessions. The 
opinion holds, in effect, that once a defendant has de- 
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manded or obtained a lawyer, he cannot thereafter be 
questioned under any circumstances in the absence of his 
lawyer and cannot waive the right to have his lawyer 
present, at least unless such waiver is made in the 
presence of his lawyer. It is contrary to our holding 
in State v. Godfrey, 182 Neb. 451, 155 N. W. 2d 438 
(1968), wherein in speaking for the court, McCown, J., 
said: “The fact that a defendant, as a part of the initial 
procedures at a police station, after full Miranda warn- 
ings, is asked whether he desires to make a statement at 
that time, and answers negatively, does not automatic- 
ally invoke his right to counsel and render inadmissible 
any subsequent statement obtained in the absence of 
counsel. Such a factual circumstance, coupled with 
other facts present, does not prohibit or invalidate a 
later waiver voluntarily, knowingly, and intelligently 
made.” It is also contrary to our ruling in State v. 
Woods, 182 Neb. 668, 156 N. W. 2d 786 (1968), wherein 
this court held that although the accused had previ- 
ously requested an attorney, he could thereafter change 
his mind, waive the right to an attorney, and make a 
valid statement. 

I believe our decision in this case is illogical and in- 
correct and consequently, I must respectfully dissent. 

WuiteE, C. J., and Carter, J., join in this dissent. 

CarTER, J., dissenting, 

I wholly disagree with the reasoning of the majority 
opinion for the reasons so aptly set forth in the dissent 
of Judge Newton. In my judgment, the time has come 
to clearly set out my concept of the law applicable to the 
case and the deep-rooted principles which, as I view it, 
are wholly abandoned by the holdings of this opinion. 

In 1865, the Fourteenth Amendment to the Constitu- 
tion of the United States was enacted. While the validity 
of its enactment has been and is still questioned in many 
quarters, its meaning also has become a most serious 
subject of controversy. The intention of the amend- 
ment at the time of its submission was to give to the 


604 NEBRASKA REPORTS [Vou 185 
State v. Johns 


recently freed slaves the same rights as other citizens, 
including equal privileges and immunities guaranteed 
by the Constitution of the United States. Its purpose was 
to give slaves the same rights as other free men; not 
to transfer power from the states to the federal 
government. 

The language of the amendment in accomplishing 
this intent and purpose contained a provision stating 
that: ‘No State shall make or enforce any law which 
shall abridge the privileges or immunities of citizens 
of the United States; nor shall any State deprive any 
person of life, liberty, or property, without due process 
of law; * * *.” The purpose of this provision was pri- 
marily to prevent the former slave states from defeat- 
ing the intent of the Fourteenth Amendment by state 
legislation. Prior to the enactment of the foregoing pro- 
vision, “due process of law” was determinable under 
similar provisions of state constitutions and the laws of 
the state, and was a subject outside the powers granted 
to the federal government. By a series of decisions by 
the Supreme Court of the United States, commencing 
with the Slaughter-House Cases in 1873, the United 
States Supreme Court swept aside the contention that 
the reference to due process as used in the Fourteenth 
Amendment was solely a protection to the newly made 
free men, that they were entitled to the same existing 
due process as other citizens, and was held to be a trans- 
fer to the federal government of the power of the states 
to fix and determine what amounted to due process of 
law in the state courts. The fear that such a result 
might occur is evidenced by a letter of Senator Orville H. 
Browning of Illinois, published in The Cincinnati Com- 
mercial on October 26, 1866, in which he said: “If the 
proposed amendments be adopted, they may and cer- 
tainly will be used substantially to annihilate the State 
judiciaries. * * * Be assured, if this new provision be 
engrafted in the Constitution, it will, in time, change the 
entire texture and structure of our government, and 
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sweep away all the guarantees of safety devised and pro- 
vided by our patriotic sires of the revolution.” A casual 
reference to recent cases demonstrates the correctness 
of Senator Browning’s prophecy. The intention and 
purpose of the amendment is completely ignored in favor 
of one by which the Supreme Court of the United States 
seizes power that was intended to remain with the states. 

While I am wholly in disagreement with the method 
employed by the Supreme Court of the United States in 
determining due process in the state courts by judicial 
fiat at the expense of the states, this court is required 
under the supremacy clause to recognize and be bound 
by the holdings of that court when rooted into the Con- 
stitution. But in the absence of specific holdings ap- 
plicable to factual situations before us, I do not subscribe 
to the expansion of the ritualist rules of that court which 
can only serve to strap down and mitigate the efforts of 
law enforcement officers in the performance of their 
duties in enforcing the law. 

The ritualistic limitations imposed on law enforce- 
ment officers by the Supreme Court of the United States 
are justified by that court on the ground that they are 
necessary to restrict over zealous officers from exceed- 
ing their authority. That some officers occasionally have 
done so, I do not deny. But instead of providing sanc- 
tions, civil or criminal, against officers who abuse their 
lawful authority, the court burdens all law enforcement 
officers, the innocent and guilty alike, with ritualistic 
limitations that hamper all law enforcement officers in 
the performance of their duty. It is a case of burning 
the house down to eliminate the invading cockroach. 
The result is that law enforcement is breaking down, 
criminals are permitted to continue their nefarious ways, 
and the certainty of punishment for criminal wrong- 
doing becomes less and less a deterrent to crime. 

In most criminal cases coming before us, including those 
related to punishment for crime, the guilt or innocence of 
the defendant is not an issue. Such is the case here. 
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The issues which confront us are largely whether the 
constitutional rights of the defendant have been abridged; 
rights which are such because the Supreme Court of 
the United States proclaims them to be such, and which 
then roots them into the due process clause of the Con- 
stitution to avoid decisions adverse to their encroachment. 

The limitations imposed on law enforcement officers 
for the purpose of coercing police activities, whether 
or not they are prejudicial to the rights of the defendant, 
utterly fail to consider the constitutional rights of the 
victim of the crime and the right of the public to be safe 
in their person and property. The public interest is 
completely ignored in favor of those who willfully vio- 
late the law. The result is an ever growing crime rate 
and a judicially supported inability of law enforcement 
officers to maintain law and order. Such a failure has 
precipitated the destruction of every major republican 
form of government in the past and there is no reason 
to believe that it will not have the same effect now and 
in the future. 

We as judges are obligated to support the Constitu- 
tion of the United States and the Constitution of the 
State of Nebraska, and not to subvert either. This I 
propose to do within the limits of my ability. This 
means that we are obligated to follow the Constitution of 
the United States as interpreted by the Supreme Court 
of the United States. This I will do whether or not I 
agree with its holdings. But I do not feel that I am 
under any obligation to forecast or prophecy what that 
court may or may not hold in the future, particularly 
where I am in disagreement with the interpretations it 
has placed on the plain intent of the Fourteenth Amend- 
ment from which it asserts the source of its power. 

In the instant case, the majority opinion expands the 
constitutional meaning of due process far beyond any 
decision rendered by the Supreme Court of the United 
States. It is for that court and not this one to expand, 
limit, or recede from the decisions it has rendered. 
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With these views on which I hold deep convictions, 
I cannot join in the majority opinion. I cannot, in good 
conscience, subscribe to its rationale and thereby par- 
ticipate in the furtherance of a judicial policy that not 
only offends my sense of justice, but also tends to de- 
stroy the maintenance of law and order so essential to the 
preservation of government by a free people. The draft- 
ers of the Constitution placed their full confidence in the 
Supreme Court of the United States to maintain it in ac- 
cordance with its meaning when it was adopted and pro- 
vided no means by which the states could defend them- 
selves against misconstruction and encroachment. Under 
such circumstances, it is the duty of state courts to de- 
fend their jurisdictions within the limits of the oaths of 
office they have assumed. To do otherwise is to meekly 
submit to encroachment and concur in the reduction of 
the power of the state to a condition of vassalage. 

In the enforcement of the criminal law, state courts 
are not devoid of intelligence, integrity, and a proper 
regard for justice as the Supreme Court of the United 
States seems to imply. Instead of spending our time in 
the writing of quibbling opinions concerning the scope 
of some ritualistic formula imposed upon us, the court 
should engage itself in determining the guilt or innocence 
of the defendant. The criminal law has become a 
labyrinth of ritualistic rules which operate for the bene- 
fit of the criminal in escaping just punishment for his 
crimes. The present case is a glaring example of the 
misapplication of rules already senseless in their origin 
and purpose. It is time that we take the handcuffs off 
law enforcement officers and put them back on the 
criminal where they belong. The verdict of the jury 
and the sentence of the learned trial court in this case 
should be affirmed. 

WuttE, C. J., and NEwTon, J., join in this dissent. 

SPENCER, J., concurring. 

I join in the reversal of the judgment herein and the 
remand of the cause to district court for further pro- 
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ceedings because when defendant’s counsel called the 
county attorney from Omaha and advised him that he 
did not wish to have the defendant questioned until he 
could visit with him, this request should have been im- 
mediately communicated to the police department and 
respected. The prosecution was under the direction of 
the county attorney and he was a proper party to con- 
tact in this situation. A delay in the transmission of 
the request for 1 to 2 hours, during which period the 
police worked on the prisoner to obtain a confession, 
cannot be condoned. To do so is to adopt a procedure 
which will effectively deprive a defendant of his con- 
stitutional right to counsel. 


Larry E. RASKEY, APPELLANT, v. BASYL HULEWIcz, 


APPELLEE. 
177 N. W. 2d 744 


Filed June 5, 1970. No. 87391. 


1. Intoxicating Liquors: Automobiles: Negligence. A guest may 
be guilty of contributory negligence, or assumption of risk, by 
riding or continuing to ride with a driver who he knows, or in 
the exercise of ordinary care and diligence should know, is so 
intoxicated that he is unable to operate the vehicle with proper 
prudence or skill. 

2. Intoxicating Liquors: Evidence: Trial. Where there is no evi- 
dence presented as to the effect of intoxicants upon the part of 
the parties involved, it is not proper to submit that issue di- 
rectly to the jury. 

3. Intoxicating Liquors: Damages: Trial. Whether or not the 
knowledge of a guest, that the host driver of an automobile has 
been drinking, will operate to prevent a recovery of damages 
in a particular case depends upon all the facts and circum- 
stances of the case, and is usually a question for the jury. 

4. Intoxicating Liquors: Evidence. The percentage of the alcohol 
content of the body fluids of a defendant in a civil case is rele- 
vant, in the absence of a presumption, only when accompanied 
by expert opinion evidence of the effect thereof. 


Appeal from the district court for Lancaster County: 
Wriam C. Hastines, Judge. Affirmed. 
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Cobb, Swartz & Wieland, for appellant. 


J. Arthur Curtiss of Baylor, Evnen, Baylor, Urbom & 
Curtiss, for appellee. 


Heard before WuiTE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newron, JJ. 


Wurte, C. J. 

This is an action for personal injuries arising out of 
an automobile accident occurring on March 4, 1962. 
Plaintiff, Larry E. Raskey, was riding as a guest passen- 
ger in an automobile driven by the defendant, Basyl 
Hulewicz. The district court submitted the case to the 
jury on the issue of the gross negligence of the defend- 
ant and it returned a verdict in his favor. Questions of 
error in instructions and of the admissibility of evidence 
are raised by the assignments of error. We affirm the 
judgment of the district court. 

The record supports a jury finding of the facts as 
follows: On Sunday, March 4, 1962, the defendant 
Hulewicz picked up the plaintiff and a cousin of the 
plaintiff at the plaintiff's home. It had become quite 
customary for the plaintiff and the defendant on Sunday 
afternoons to go riding and drink beer. The plaintiff 
himself stated that this had occurred on numerous occa- 
sions, perhaps up to ten times. On this Sunday after- 
noon, they picked up a friend, Larry Grady, who was of 
age, at a bowling alley in Lincoln. He procured a case 
of beer for them in Emerald and they started driving 
around. They ran out of beer, and proceeded driving back 
on U. S. Highway No. 6 to get some more beer, when 
the weather was becoming snowy and icy, and as a result 
a head-on accident occurred. The plaintiff himself tes- 
tified that he was of the opinion that the defendant was 
a good driver at times, but a reckless driver at other 
times, and he had ridden with the defendant in drag races 
on city streets. 

There is conflicting testimony as to who furnished the 
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money for the beer, but the evidence supports the find- 
ing that all of the boys contributed. On the way back 
to get more beer, they were driving on highway 6 east of 
Emerald. The road became icy and slippery. The de- 
fendant lost control of his car, crossed the centerline of 
the highway and hit a truck on the opposite shoulder of 
the highway, resulting in serious injury to the plaintiff. 
The driver of the truck had seen the car veering across 
the centerline and had driven onto the shoulder of the 
road at the time it was hit. The evidence as to the occur- 
rence of the accident is undisputed. The recollection of 
both the plaintiff and the defendant is hazy and vague 
and there is no dispute as to the truck driver’s testimony. 
It appears that the defendant’s car was fishtailing for 
some time before the accident and the evidence supports 
the finding that there were no warnings or cautionary 
statements or protestation on the part of the plaintiff 
or any other passenger in the automobile during the 
period immediately preceding the accident. The defend- 
ant’s explanation of his action in crossing the centerline 
was that he unexpectedly struck a patch of ice on the 
road, which together with a strong wind blowing, caused 
him to lose control] of his car and it slid across the road 
into the oncoming truck. 

The plaintiff's first contention is that the court erred in 
submitting the issues of contributory negligence and as- 
sumption of risk to the jury in instruction No. 2. In this 
case there was ample evidence that the parties had pur- 
sued this same course of action on previous occasions of 
driving and drinking beer and that the actions on this 
particular day were by mutual agreement and contem- 
plated by both the plaintiff and the defendant. The 
record also reveals that the plaintiff had knowledge of 
the fact that there was risk involved in the drinking of 
beer while driving, even though he did not anticipate this 
particular accident. This case is closely parallel, if not 
directly in point, with our recent pronouncement in 
Schaffer v. Bolz, 181 Neb. 509, 149 N. W. 2d 334. There, 
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as here, there was evidence as to the extent of consump- 
tion of alcoholic beverages by both parties but no 
direct evidence as to the effect this would have on the 
defendant’s driving ability. It was there stated: “A 
guest may be guilty of contributory negligence, or as- 
sumption of risk, by riding or continuing to ride with a 
driver who he knows, or in the exercise of ordinary 
care and diligence should know, is so intoxicated that he 
is unable to operate the vehicle with proper prudence or 
skill. * * * The defendants did not allege that Farrell was 
intoxicated; no witness testified that he was intoxicated; 
and the plaintiff testified that Farrell was not intoxicated. 
Whether Farrell was intoxicated and the extent to which 
his condition was apparent were inferences to be drawn 
from all of the evidence in the case. We think the trial 
court was correct in holding that these were questions 
for the jury.” ; 

The evidence introduced was clearly sufficient to war- 
rant the submission of the issues of assumption of risk 
and contributory negligence to the jury. Under the 
brief statement of facts previously given the jury could 
reasonably infer that the defendant was intoxicated as 
the result of the concerted and continued drinking of the 
parties. From all of the circumstances it could have 
inferred that the plaintiff knew, or in the exercise of 
ordinary care and diligence should have known, that the 
defendant was so intoxicated that he was unable to 
operate his motor vehicle with proper prudence and skill. 
In Kaufman v. Tripple, 180 Neb. 593, 144 N. W. 2d 201, 
a quite similar case, our court said as follows: “Whether 
or not the knowledge of a guest, that the host driver of 
an automobile has been drinking, will operate to prevent 
a recovery of damages in a particular case depends upon 
all the facts and circumstances of the case, and is usually 
a question for the jury. Landrum v. Roddy, supra.” We 
have examined jury instruction No 2 and it carefully 
and adequately submitted the defenses of contributory 
negligence and assumption of risk to the jury. 
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Plaintiff next contends that the district court erred in 
submitting the defense of contributory negligence with- 
out a sufficient explanation of the duty owed by a guest 
to his driver. The plaintiff’s position in the district 
court and his assignment of error in this court is to the 
fact of the submission of the issue of contributory neg- 
ligence, rather than as to the method of submission to 
the jury. Although assigned as error in this court now, 
it is not properly before this court for consideration be- 
cause it was not specifically assigned as error in plain- 
tiff’s motion for a new trial. Jones v. Peterson, 184 Neb. 
141, 165 N. W. 2d 713. As we point out in this opinion 
there was no error in the instructions on the issues, in- 
structions Nos. 2 and 8, as the trial court gave them. 
The plaintiff, although requesting instructions in other 
areas, made no request to the trial court for such in- 
struction as to the duty of the plaintiff prior to the sub- 
mission of the case to the jury. It appears now as an 
afterthought without any opportunity for the trial judge 
to pass upon it. Throughout the trial plaintiff consis- 
tently contended that it is error to submit the issue 
of contributory negligence to the jury. 

The district court in instructions Nos. 2 and 8 closely 
followed our previous holdings in this respect. See, 
Kaufman v. Tripple, supra; Schaffer v. Bolz, supra. The 
trial court confined the consideration of the jury to in- 
toxication as a circumstance to be considered with all of 
the other evidence in relation to the allegation of gross 
negligence. It is true that plaintiff gave no warning to 
the defendant immediately prior to the accident but, ac- 
cording to the plaintiff’s own evidence, there was no 
reason therefor because the automobile suddenly hit an 
icy patch, which together with the wind, caused him 
to slide across the road. In light of this situation, con- 
sequently, there was nothing before the court on which 
to warrant the customary instruction as to the conduct 
of a guest while riding in an automobile as outlined in 
the cited cases of Pankonin v. Borowski, 167 Neb. 382, 93 
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N. W. 2d 41, and Kuska v. Nichols Construction Co., 
154 Neb. 580, 48 N. W. 2d 682. The court carefully con- 
fined submission of this issue to the parties’ conduct in 
their consumption of alcoholic beverage and its effect 
upon the driving of the automobile as related to the issues 
of assumption of risk and contributory negligence. There 
is no merit in the plaintiff’s contention that the district 
court failed to properly submit these issues under the 
evidence in this case. 

Plaintiff alleges error in instruction No. 8 which reads 
as follows: ‘Any evidence you find of the drinking 
of intoxicants by either the plaintiff or the defendant 
shall not, by itself, be considered as negligence or gross 
negligence, but is a circumstance which may be con- 
sidered by you together with all other facts and circum- 
stances in the case in determining the existence or non- 
existence of negligence or gross negligence.” The plain- 
tiff argues that since the trial court did not directly sub- 
mit the issue of defendant’s intoxication or being under 
the influence of intoxicating liquor, this instruction has 
no place in the case. We first note that the plaintiff 
originally alleged intoxication in his petition as a spe- 
cific item of negligence of the defendant. However, the 
record shows that he later amended his allegation and 
in the specific allegations of negligence, which the court 
did actually submit to the jury, there is no mention of 
the defendant’s intoxication or being under the influ- 
ence of intoxicating liquor. The instruction was correct. 
We have held that where there is no evidence presented 
as to the effect of intoxicants upon the part of the par- 
ties involved, it is not proper to submit that issue di- 
rectly to the jury. Rather, as pointed out by Kaufman 
v. Tripple, supra, Langford v. Ritz Taxicab Co., 172 Neb. 
153, 109 N. W. 2d 120, and Schaffer v. Bolz, supra, the 
proper instruction in such a case is to point out to the 
jury that evidence of the odor of liquor on one’s breath 
or the consumption of alcoholic beverages is not, stand- 
ing alone, evidence of negligence but may be considered 
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together with all other facts and circumstances of the 
case. In Gilliland v. Wood, 158 Neb. 286, 63 N. W. 2d 
147, this court held: ‘There is evidence by three wit- 
nesses that there was a strong odor of intoxicating 
liquor on defendant’s breath immediately following the 
accident. The instruction as given stated: ‘With refer- 
ence to the allegation of plaintiff’s petition that the de- 
fendant, Fred Wood, was under the influence of intoxi- 
cating liquor at the time of the accident in question, you 
are instructed that if you find from a preponderance of 
the evidence that said allegation is true, that, in and of 
itself, and standing alone, would not be proof of negli- 
gence; and before you would be justified in finding 
against the defendant because of intoxication you must 
further find by a preponderance of the evidence, from all 
the facts and circumstances shown by the evidence, that 
his condition of intoxication manifested itself in physical 
acts or omissions in the operation of his automobile which 
would constitute negligence, and that said physical acts 
or omissions in the operation of his automobile, caused 
by such alleged intoxication, were negligent and were 
proximate causes of the injury to and death of Marian 
Elaine Gilliland.” * * * We think the instruction was 
properly given. It was made clear that the evidence of 
intoxication standing alone was insufficient upon which 
to find a verdict for the defendant. The jury was told 
that this evidence, when taken in connection with other 
manifestations of acts or omissions constituting negli- 
gence, was proper to be considered in determining 
whether the defendant was negligent. This, we think, 
correctly states the rule applicable to a situation of this 
kind.” (Emphasis supplied.) We see no merit in plain- 
tiff’s contention that the jury was improperly instructed 
or that there was anything misleading in the instruction 
given, 

Plaintiff alleges further error in the trial court’s re- 
fusal to admit evidence as to the result of a urine test. 
The foundational evidence was clearly insufficient and 
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the trial court was correct in rejecting, on this ground 
alone, the proffered evidence of the chemical analysis 
of a urine sample. It appears that the defendant was 
taken to a hospital immediately after the accident. The 
recital of the different witnesses of what happened on 
that date, March 4, 1962, is vague, inconsistent, and in- 
conclusive. None of them were aided by refreshing 
memoranda. The patrolman did not remember by whom 
or in what manner the urine sample was taken. He 
testified that he remembers an “empty” bottle but he 
could not recall what he had done with it. He did not 
remember whether he or a nurse had given the bottle 
to the defendant or whether Ronald Lahners, a deputy 
county attorney, did so. He “assumes” that he put his 
signature on the sealing label but he testified several 
times that his “testimony” is based upon what he usually 
did, rather than what he specifically recalled doing in 
this instance. The point is there was no evidence that 
what he usually did is what he did in this particular 
case. In fact, the testimony by the chemist refutes that 
what the patrolman usually did or what he “assumed” 
he did was what happened. The chemist testified that 
when he got the bottle it said “collected by Ronald 
Lahners” on it and that it did not have the patrolman’s 
name on it. The testimony of Lahners further supports 
the trial judge’s finding of an almost entire absence of 
foundational testimony as to this urine specimen. Lahners 
testified that he does not assist in the collection of urine 
specimens, and that he did not even recall telling any- 
one to do so in this case. He stated that he could not 
recall anything that occurred in the emergency room 
at the hospital and if that was the room involved he 
could not relate the procedure that was followed there. 
On the other hand, the patrolman’s recollection is that 
the urine sample was taken in the emergency room. In 
any event, the authenticity of the urine sample must 
be unequivocally established before its admission into 
evidence, as an elementary safeguard of a defendant’s 
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rights. The testimony as to the identification of the 
person responsible for and taking the urine sample in 
this case is equivocal at best. The customary procedure 
of written identification by signature of a directing and 
controlling officer who took it is not present. Con- 
siderable discretion is vested in the trial judge, who saw 
and observed the witnesses and evaluated this testimony, 
in determining the sufficiency of foundation for the 
admission of exhibits in evidence. We can find no 
abuse of discretion under the circumstances of this 
case. It rests on suspicion and conjecture. We find 
no abuse in the trial court’s discretion especially in light 
of the fact that the authenticating procedure followed 
by the state Safety Patrol and the authorities generally 
was neither followed nor established according to the 
officers’ own testimony. 

In any event this evidence was inadmissible even if the 
identification testimony had the required factual foun- 
dation. The presumption of intoxication flowing from 
an alcoholic content of a fixed percentage contained 
in section 39-727.01, R. R. S. 1943, has no application 
in a civil case. Hoffman v. State, 160 Neb. 375, 70 N. 
W. 2d 314; Fossum v. Zurn, 78 S. D. 260, 100 N. W. 2d 
805. The percentage of the alcohol content of the 
body fluids of a defendant in a civil matter is relevant, 
in the absence of a presumption, only when accompanied 
by expert opinion evidence of the effect thereof. Vore 
v. State, 158 Neb. 222, 63 N. W. 2d 141; Nisi v. Checker 
Cab Co, 171 Neb. 49, 105 N. W. 2d 523, Fossum v. Zurn, 
supra; Mattingly v. Eisenberg, 79 Ariz. 135, 285 P. 2d 
174. 

Other assigned errors as to admission of evidence to 
the measure of damages will not be considered as they 
are unnecessary in light of the jury’s finding for the 
defendant on the issue of liability. Perrine v. Hokser, 
158 Neb. 190, 62 N. W. 2d 677. 
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The judgment of the district court is correct and is 
affirmed. 
AFFIRMED. 


City or MILLarD, NEBRASKA, A MUNICIPAL CORPORATION, 
ET AL., APPELLANTS, V. CiITy oF OMAHA, NEBRASKA, 

A MUNICIPAL CORPORATION, ET AL., APPELLEES. 
City oF MILLARD, NEBRASKA, A MUNICIPAL CORPORATION, 
ET AL., APPELLANTS, V. CITY OF OMAHA, NEBRASKA, 

A MUNICIPAL CORPORATION, ET AL., APPELLEES. 

177 N. W. 2d 576 


Filed June 5, 1970. Nos. 37480, 374381. 


1. Constitutional Law: Municipal Corporations. Under the provi- 
sions of Article XI, section 2, of the Constitution, a home rule 
charter must be consistent with and subject to the Constitu- 
tion and laws of this state. 

2. Municipal Corporations. The powers conferred under a home 
rule charter are effective only as to matters of purely municipal 
concern and are ineffective as to matters of concern to others 
or to the state generally. 

Municipal corporations are legislative creations and as 
such, subject to dissolution by legislative action. 

4. Constitutional Law: Legislature: Municipal Corporations: An- 
nexation. The constitutional provision prohibiting the amend- 
ment or repeal of a home rule charter except by electoral vote 
is intended as a restriction on the powers of the municipality, 
but not as a restriction on the powers of the Legislature in 
matters pertaining to annexation. 


: To construe Article XI of the 
Constitution otherwise would conflict with constitutional pro- 
visions prohibiting local or special legislation and laws denying 
the equal protection of the laws. 

6. Constitutional Law: Municipal Corporations: Annexation. The 
annexation of one city by another in the manner provided by 
law is not a denial of the equal protection of the law or of due 
process of law although it be effected without the consent of 
the inhabitants of the annexed city. 


Appeals from the district court for Douglas County: 
Pau J. GARRoTTO, Judge. Affirmed. 
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Stephen T. McGill and Lyle E. Strom of Fitzgerald, 
Brown, Leahy, McGill & Strom, for appellants. 


Herbert M. Fitle, Seymour L. Smith, and Clarence 
A. H. Meyer, Attorney General, for appellees. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
McCown, and Newron, JJ., and Ronin, District Judge. 


NEwTovn, J. 

In this action the city of Millard, Nebraska, a city 
of the first class, challenges proceedings for its annexa- 
tion by the city of Omaha, Nebraska, a city of the metro- 
politan class. Omaha has a home rule charter and Mil- 
lard was in the process of adopting such a charter when 
annexation proceedings were completed. The district 
court ruled the annexation was valid. We affirm the 
judgment of the trial court. 

Four principal questions are presented. First, does the 
Constitution of Nebraska prohibit the annexation of a 
city having, or in the process of adopting, a home rule 
charter, without a vote of its citizens approving the 
annexation? Second, does the annexation of Millard, 
without the consent of its residents, deny to them the 
equal protection of the law? Third, is such action a 
denial of due process of law? Fourth, is it unreason- 
able in the present instance? 

Article XI, section 2, of the Constitution of Nebraska, 
provides: “Any city having a population of more than 
five thousand (5,000) inhabitants may frame a charter 
for its own government, consistent with and subject to 
the constitution and laws of this state * * *.” Article 
XI, section 4, provides in part: “No charter or charter 
amendment adopted under the provisions of this amend- 
ment shall be amended or repealed except by electoral 
vote.” Section 14-117, R. R. S. 1943, provides: “The 
corporate limits of any city of the metropolitan class 
shall be fixed and determined by the council of such 
city by ordinance. The city council of any metropolitan 
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city may at any time extend the corporate limits of such 
city over any lands, lots, tracts, street or highway, such 
distance as may be deemed proper in any direction, 
and may include, annex, merge or consolidate with such 
metropolitan city, by such extension of its limits, any 
adjoining city of the first class having less than 10,000 
population or any adjoining city of the second class or . 
village; * * *.” 

It is asserted that the constitutional provision prohibit- 
ing repeal of a home rule charter, except by electoral 
vote, prevents the setting aside of the charter by an- 
nexation proceedings. Such an assertion ignores not 
only the requirement that the charter must be “con- 
sistent with and subject to the constitution and laws of 
this state,” but also the basic purpose and nature of a 
home rule charter. It is evident that on adoption of a 
home rule charter, the inhabitants of the city may 
amend or repeal it only by electoral vote. This does not 
mean that it may not be rendered nugatory by the ex- 
ercise of state law dealing with other than strictly 
municipal concerns. In Consumers Coal Co. v. City of 
Lincoln, 109 Neb. 51, 189 N. W. 643, it is said: “ ‘I am 
thoroughly persuaded that it never was within the con- 
templation of the framers of our system of government, 
or of our Constitution, that any city, whether organized 
under the general laws of this state, or under the pro- 
visions of the Constitution which allow cities to frame 
their own charter, to confer upon cities anything more 
than a police power, and a strictly municipal power. And 
that the power to enact all laws of civil conduct, and to 
prescribe all civil remedies among citizens, in short, to 
enact laws as distinguished from municipal regulations, 
is expressly reserved to the legislature of this state, and 
cannot be delegated by it.’”’ 

In Axberg v. City of Lincoln, 141 Neb. 55, 2 N. W. 2d 
613, 141 A. L. R. 894, the court stated: “The purpose of 
the home rule charter provision of the Constitution was 
to render the cities adopting such charter provisions as 
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nearly independent of state legislation as was possible. 
Under it a city may provide for the exercise of every 
power connected with the proper and efficient govern- 
ment of the municipality where the legislature has not 
entered the field. Where the legislature has enacted a 
law affecting municipal affairs, but which is also of state 
concern, the law takes precedence over any municipal 
action taken under the home rule charter. But where 
the legislative act deals with a strictly local municipal 
concern, it can have no application to a city which has 
adopted a home rule charter. Whether or not an act of 
the legislature pertains to a matter of local or state-wide 
concern becomes a question for the courts when a con- 
flict of authority arises.” It was there held that a 
statute exempting first class cities with home rule char- 
ters from the payment of firemen’s pensions required of 
other first class cities was unconstitutional and void as 
local and special legislation and as lacking in uniformity 
as to class. 

In Omaha Parking Authority v. City of Omaha, 163 
Neb. 97, 77 N. W. 2d 862, it was held that the alleviation 
of congested streets and highways in a city of the metro- 
politan class by subway and off-street parking is a mat- 
ter of state concern and not a matter of exclusive local 
concern. The court stated: “The constitutional limita- 
tion that a home rule charter must be consistent with 
and subject to the laws of the state means that on 
matters of state-wide concern to the people of the state 
involving a public need or policy, the charter must yield 
to state law.” 

The constitutional limitation on the powers of a city 
acting under a home rule charter has been consistently 
construed by this court. The charter powers are effec- 
tive only as to matters of purely municipal concern and 
are ineffective as to matters of concern to others or to 
the state generally. No other logical construction can 
be given to Article XI, of the Constitution of Nebraska, 
if it is not to conflict with other constitutional provisions 
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and principles such as those guaranteeing equal rights 
and due process of law, and prohibiting special or local 
laws. The determination by the city of Omaha to annex 
or not to annex outlying property is a purely municipal 
concern, but this is not true of the annexation process 
which necessarily affects property outside the municipal- 
ity and persons who are not inhabitants of the city. 
The protection of such persons and property is a matter 
of state concern and in fulfillment of its duties in this 
respect, the state must fix the rules and regulations per- 
taining to annexation procedures. “ ‘Municipal corpora- 
tions are purely entities of legislative creation. They do 
not exist independent of some action of the legislative 
department of government bringing them into being. 
All the powers which they can possess are derived from 
the creator. Unlike natural persons they can exercise no 
power except such as has been expressly delegated to 
them, or such as may be inferred from some express 
delegated power essential to give effect to that power.’ ” 
Metropolitan Utilities Dist. v. City of Omaha, 171 Neb. 
609, 107 N. W. 2d 397. 

Municipal corporations are legislative creations and 
as such, subject to dissolution by legislative action. See 
Burger v. City of Beatrice, 181 Neb. 213, 147 N. W. 2d 
784, The adoption of a home rule charter does not alter 
or diminish this basic power of control vested in the 
Legislature with the exception that such municipalities 
are placed in control of strictly municipal affairs. The 
amendment or repeal of a city charter is a municipal mat- 
ter and can constitutionally be accomplished only by 
electoral vote of the inhabitants. The dissolution of the 
corporation is a matter of state, as distinguished from 
purely local municipal, interest. The fact that such 
dissolution is necessarily accompanied by the setting 
aside of a home rule charter does not change the situa- 
tion. The life of the city is not guaranteed or insured 
unless and until it is terminated by constitutional amend- 
ment. To hold that the life of a city of the first class 
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without a home rule charter may be terminated by an- 
nexation, but that one having a home rule charter could 
not be so dissolved would violate Article III, section 18, 
of the Constitution of Nebraska, forbidding local or spe- 
cial legislation and the Fourteenth Amendment to the 
Constitution of the United States which provides in part: 
“No State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the 
United States; nor shall any State deprive any person of 
life, liberty, or property, without due process of law; nor 
deny to any person within its jurisdiction the equal 
protection of the laws.” See, also, Axberg v. City of 
Lincoln, supra. 

Questions pertaining to a denial of the equal protec- 
tion of the law and of due process of law are in some 
measure dealt with above. As pointed out, the annexa- 
tion laws deal on an equal basis with first class cities 
whether or not they have home rule charters and the 
laws controlling the annexation of one city by another 
are simply an exercise of the plenary powers vested in 
the Legislature over municipal corporations. In Camp- 
bell v. City of Lincoln, 182 Neb. 459, 155 N. W. 2d 444, 
this court quoted, with approval, the following state- 
ment from Hunter v. City of Pittsburgh, 207 U. S. 161, 
28 S. Ct. 40, 52 L. Ed. 151: “ ‘Municipal corporations 
are political subdivisions of the State, created as con- 
venient agencies for exercising such of the governmental 
powers of the State as may be entrusted to them. For 
the purpose of executing these powers properly and 
efficiently they usually are given the power to acquire, 
hold, and manage personal and real property. The 
number, nature and duration of the powers conferred 
upon these corporations and the territory over which 
they shall be exercised rests in the absolute discretion 
of the State. Neither their charters, nor any law con- 
ferring governmental powers, or vesting in them prop- 
erty to be used for governmental purposes, or authoriz- 
ing them to hold or manage such property, or exempt- 
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ing them from taxation upon it, constitutes a contract 
with the State within the meaning of the Federal Con- 
stitution. The State, therefore, at its pleasure may 
modify or withdraw all such powers, may take without 
compensation such property, hold it itself, or vest it 
in other agencies, expand or contract the territorial area, 
unite the whole or a part of it with another munici- 
pality, repeal the charter and destroy the corporation. 
‘All this may be done, conditionally or unconditionally, 
with or without the consent of the citizens, or even 
against their protest. In all these respects the State 
is supreme, and its legislative body, conforming its ac- 
tion to the state constitution, may do as it will, unre- 
strained by any provision of the Constitution of the 
United States.’” This language was reaffirmed in Sail- 
ors v. Board of Education, 387 U. S. 105, 87 S. Ct. 1549, 
18 L. Ed. 2d 650. 

We are not convinced that the annexation under con- 
sideration is an unreasonable one. The Legislature has 
clearly defined limits restricting the power of annexa- 
tion. It does not appear to be seriously contended that 
any of these statutory limitations have been violated 
and under such circumstances, the contention of un- 
reasonableness is devoid of merit. 

The judgment of the district court is affirmed. 

AFFIRMED. 


AIRPORT AUTHORITY OF THE CITy OF MILLARD ET AL., 
APPELLANTS, V. CITY OF OMAHA, NEBRASKA, ET AL., 
APPELLEES, JOSEPHINE M. CoLTON, INTERVENER- 
APPELLANT. 

177 N. W. 2d 603 


Filed June 5, 1970. No. 374387. 


1. Municipal Corporations: Annexation. Generally, a city may 
annex territory that is also part of territory of a district or 
public corporation formed for a limited purpose. 
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2. Legislature: Statutes. In enacting a statute, the Legislature 
must be presumed to have had in mind all previous legislation 
upon the subject. In the construction of a statute, courts 
must consider the preexisting law together with any other laws 
relating to the same subject, which, although enacted at dif- 
ferent times, are in pari materia therewith. 

When the Legislature subsequently enacts leg- 
islation making related preexisting laws applicable thereto, it 
will be presumed that it did so with full knowledge of such 
preexisting legislation and the judicial decisions of this court 
construing and applying it. 

4. Municipal Corporations: Annexation. The annexation of a city 
which has established an airport authority includes the authority. 

: When a city which has established an airport 

authority is annexed by a metropolitan city, by operation of law 

the debts and obligations of the authority become the debts and 
obligations of the metropolitan city. 

6. Annexation: Parties. A taxpayer of a metropolitan city has no 
right to intervene in annexation proceedings when proper pro- 
cedures are followed. 


en 


Appeal from the district court for Douglas County: 
PAu. J. GARRoTTO, Judge. Affirmed. 


Stephen T. McGill and Lyle E. Strom of Fitzgerald, 
Brown, Leahy, McGill & Strom, for appellants. 


Clayton H. Shrout of Shrout, Lindquist, Caporale, 
Brodkey & Nestle, for intervener-appellant. 


Herbert M. Fitle, Seymour L. Smith, and Clarence 
A. H. Meyer, Attorney General, for appellees. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
McCown, and Newton, JJ., and Ronin, District Judge. 


SPENCER, J. 

This is an action brought by the Airport Authority of 
the city of Millard, hereinafter called Authority, and 
William A. Nelson, a bondholder of the Authority, to 
have an ordinance of the city of Omaha annexing the 
city of Millard to the city of Omaha declared invalid 
and unconstitutional as impairing the obligations of 
Authority’s contracts. The district court rejected the 
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contentions of plaintiffs, and they have perfected an 
appeal to this court. 

This case was consolidated for trial with two other 
cases involving the annexation, but was briefed and 
argued separately in this court. The question of the 
right of the city of Omaha to annex the city of Millard, 
hereinafter called Millard, has been determined by the 
opinion in City of Millard v. City of Omaha, ante p. 617, 
177 N. W. 2d 576, filed with this opinion. By virtue 
of that opinion, the annexation of Millard has been up- 
held and is no longer an issue herein. We are here 
concerned only with the effect the annexation of Millard 
has on Authority, and specifically whether it constitutes 
an impairment of the obligations and contracts of 
Authority. 

It is appellants’ position that Millard and Authority 
are separate public entities and that the annexation 
statutes are not broad enough to include Authority. In 
Lock v. City of Imperial, 182 Neb. 526, 155 N. W. 2d 924, 
we held: “An airport authority, duly created by a 
city under the Cities Airport Authorities Act, is a sup- 
plementary, separate, and independent public corpora- 
tion, and the parent municipal corporation is not liable 
for the torts of the authority.”” The statute creating Au- 
thority, section 3-502, R. S. Supp., 1967, provides in part: 
“Each such board shall be a body corporate and politic, 
constituting a public corporation and an agency of the 
city for which such board is established.” As is appar- 
ent from the statute creating Authority, while it is a sep- 
arate public corporation it is also an agency of the city 
by which it is established. Authority has existence only 
because it was created by Millard. It is an agency of 
that city and the title to its real property is held in the 
name of Millard. The city of Omaha, by virtue of the 
annexation, succeeds to all rights and property of every 
kind, as well as all obligations of Millard. § 14-118, R. 
R. 8. 1943. 

The power of annexation is not thwarted because a 
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part of the territory annexed is also a part of the terri- 
tory of a public corporation formed for a limited pur- 
pose. In City of Bellevue v. Eastern Sarpy County Sub- 
urban Fire Protection Dist., 180 Neb. 340, 143 N. W. 2d 
62, we held: “Generally, a city may annex territory 
that is also a part of the territory of a district or pub- 
lic corporation formed for a limited purpose.” Defi- 
nitely, Authority is organized for a limited purpose. It 
was organized for the specific purpose of developing an 
airport facility. The statute, section 3-502, R. S. Supp., 
1967, gives it a limited existence of 20 years or there- 
after until its obligations are paid, after which it ceases 
to exist, and its property passes to the city by which 
it was established. 

Obviously, the intent of the Cities Airport Authori- 
ties Act is to permit a city to acquire airport facilities 
without obligating the city beyond the extent provided 
by the act, which was a maximum levy of 1 mill annu- 
ally. It clearly was not the intent to permit a city 
under 10,000 population to avoid annexation by creat- 
ing an airport authority. We must resolve the ques- 
tions herein in the light of the fact that Authority has 
existence only because it was created by Millard and 
is an agency of that city. Its existence is dependent 
upon Millard, and not vice versa. 

We should not give an interpretation to a statute 
which would have the effect of nullifying another stat- 
ute when obviously that was not the clear legislative 
intent. As we said in Lang v. Sanitary Dist., 160 Neb. 
754, 71 N. W. 2d 608: “In enacting a statute, the Legisla- 
ture must be presumed to have had in mind all previous 
legislation upon the subject. In the construction of a 
statute. courts must consider the preexisting law togeth- 
er with any other laws relating to the same subject, 
which. although enacted at different times, are in pari 
materia therewith. 

“When the Legislature subsequently enacts legisla- 
tion making related preexisting laws applicable thereto, 
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it will be presumed that it did so with full knowledge 
of such preexisting legislation and the judicial decisions 
of this court construing and applying it.” 

Section 14-118, R. R. S. 1943, so far as material herein, 
provides: “The date of annexation or merger shall be 
set forth in the ordinance providing for the same, and 
after said date the metropolitan city shall succeed to all 
the property and property rights of every kind, contracts, 
obligations, and choses in action of every kind held by 
or belonging to the city or village annexed or merged 
with it, and the metropolitan city shall be liable for and 
recognize, assume, and carry out all valid contracts, 
obligations and licenses of any city or village so an- 
nexed or merged with the metropolitan city. Any city 
or village so merged or annexed with the metropolitan 
city shall be deemed fully compensated by virtue of 
such annexation or merger and assumption of its obli- 
gations and contracts, for all its properties and property 
rights of every kind acquired as aforesaid by the metro- 
politan city; * * *.” 

Appellants argue that section 14-118, R. R. S. 1943, 
applies specifically to cities or villages, and that Au- 
thority, not being mentioned, is not included within the 
ambit of said section. As suggested before, the annexa- 
tion of Millard included the annexation of Authority. 

We determine that the existence of Authority had no 
effect on the annexation of Millard, nor do we find 
any impairment of the obligations and contracts of Au- 
thority by such annexation. Without question, by sec- 
tion 3-509, R. R. S. 1943, the Legislature intended that 
an airport authority would be a separate entity financi- 
ally independent of the city creating it. This, however, 
was done to avoid liability on the part of the city, and 
was premised on the continued existence of the authority 
until all its debts were paid and its property passed to 
the city creating it. It is also evident that the sole 
purpose of section 3-508, R. R. S. 1943, was to protect 
the sources of income of an authority, to insure the 
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eventual payment of outstanding bonds. It is a covenant 
by the state attempting to guarantee the authority bond- 
holders that their rights would be protected. 

Just as obviously, the legislative intent was that the 
debts of Authority were not and could not become the 
debts of Millard. Those debts were to be paid by the 
method provided by the Cities Airport Authorities Act. 
The annexation of Millard eliminated the city which 
brought Authority into existence. However, the an- 
nexation of Millard also included Authority, so section 
14-118, R. R. S. 1943, is effective to carry out the legis- 
lative intent. By operation of law then, the debts of 
Millard and Authority became the debts of the city of 
Omaha. This effectuates the intent of section 3-508, R. 
R. S. 1943, to protect the rights of the holders of Au- 
thority’s bonds. By virtue of section 14-118, R. R. S. 
1943, property of as well as the obligations of Authority 
became and now are the property and the obligations 
of the city of Omaha. This result eliminates any possi- 
bility of an impairment of contractual obligations. 

What we said in State ex rel. Parks Co. v. DahIman, 
100 Neb. 416, 160 N. W. 117, is pertinent herein: “ ‘And 
the metropolitan city shall succeed to all the property 
and property rights of every kind, contracts, obligations 
and choses in action of every kind held by or belonging 
to the city or village consolidated with it, and the metro- 
politan city shall be liable for and recognize. assume 
and carry out all valid contracts, obligations. franchises 
and licenses of any such city or village so consolidated 
with it.’ 

“The foregoing Janguage indicates very clearly that 
the consolidated city receives the property, property 
rights. and every kind of contract or obligation or chose 
in action held by the city or village consolidated with 
the metropolitan city. It also clearly shows that the 
metropolitan city, in addition to receiving the property 
of the village or city incorporated with it, assumes to 
carry out all valid contracts, obligations, franchises and 
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licenses of the city or village consolidated with it. If 
the city of South Omaha had incurred an obligation by 
reason of what it did, then it is incumbent upon the 
city of Omaha to carry out the contract or obligation, 
whatever it may have been.” 

This now presents the question raised by intervener, 
Josephine M. Colton, who is also an appellant herein. 
We agree with her that as a taxpayer in the city of 
Omaha, in common with other taxpayers, she will bear 
some of the burden of retiring the indebtedness of Au- 
thority. That fact, however, is not sufficient to permit 
intervention herein. Section 14-117, R. R. S. 1943, 
provides that the city council may at any time extend 
the corporate limits of a metropolitan city. There is no 
restriction on this right when properly exercised. When 
proper procedures are followed, taxpayers have no right 
to intervene in legal actions involved by annexation 
proceedings. 

The judgment of the district court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, BOARD OF EDUCATIONAL LANDS AND 


FUNDS, APPELLANT, V. RICHARD W. BARDSLEY, APPELLEE. 
177 N. W. 2d 599 


Filed June 5, 1970. No. 37472. 


1. Public Lands: Landlord and Tenant. The rights of a lessee of 
school land are determined by the law as it was at the time 
the lease was made and the lessee may not be deprived of any 
substantial right resulting from the lease in his favor by sub- 
sequent legislation. Likewise, the trustee of public school lands 
may not convey any interest in such lands without adequate 
compensation. 

2. Statutes: Constitutional Law. An unconstitutional statute is 
a nullity, is void from its enactment, and is incapable of creat- 
ing any rights or obligations. 

3. Property: Landlord and Tenant. Improvements which become 
a part of the real estate may not be removed and do not be- 
come the property of the lessee in the absence of agreement, 


630 NEBRASKA REPORTS [Vou. 185 
State v. Bardsley 


express or implied, or a valid statute granting such right. 

4. Estoppel: Actions. An estoppel may be urged for the protec- 
tion of a right, but it can never properly be urged to create a 
right. 


" Appeal from the district court for Chase County: 
JACK H. Henprrx, Judge. Reversed and remanded with 
directions. 


Clarence A. H. Meyer, Attorney General, and Bernard 
L. Packett, for appellant. 


Russell & Colfer, for appellee. 


Heard before Wu1tTeE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and NEewrTon, JJ. 


CARTER, J. 

This is an action for a declaratory judgment to deter- 
mine the ownership of a quonset metal building located 
on state school land under the management and con- 
trol of the Board of Educational Lands and Funds of 
the State of Nebraska and leased to the defendant. The 
trial court held that the building was owned by the 
defendant and the plaintiff board has appealed. 

On October 18, 1943, the board executed a written 
lease to Section 36, Township 5 North, Range 36 West 
of the 6th P.M., in Chase County, Nebraska, to William 
O. Bardsley for a term of 25 years commencing on Jan- 
uary 1, 1944. Upon the death of William O. Bardsley, 
his widow, Mary Bardsley, became the owner of the 
lease. Upon the death of the widow, her son, the de- 
fendant, became its owner and occupied the school land 
covered by the lease to the time of the trial of the case. 
No question is raised as to the validity of defendant’s 
present ownership of the lease. 

On or about October 25, 1954, during the period that 
Mary Bardsley was the owner of the lease, she con- 
structed the quonset building on the school land cov- 
ered by. the lease at a cost of $3,136.55. No permission 
was asked for or obtained from the board to place the 
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quonset building on the leased school land; nor was 
there any contractual provision protecting the owner- 
ship of the building in the lessee. 

The defendant here claims to be the owner of the 
quonset building. The board asserts that the building 
was placed on the school land without permission or 
agreement and that by its permanent attachment to 
the land it is a part of the school land and owned by 
the board as trustee of school lands. It is fundamental 
that the rights of a lessee of school lands are to be de- 
termined by the law in effect at the time the lease 
was made. Pfeifer v. Ableidinger, 166 Neb. 464, 89 
N. W. 2d 568. A lease between the board and a lessee 
is property and such a lessee may not be deprived of 
any substantial right arising from it. Nor may the board 
as trustee be deprived of its property by subsequent 
legislation placing burdens upon it which deplete its 
value. 

At the time the school land lease was entered into 
upon which the quonset building was constructed on 
the leased school land, section 72-240, R. S. 1943, pro- 
vided in part: “* * * If the highest bid received shall be 
made by a person other than the lessee, the value of 
all the improvements on the land shall be appraised 
* * * Improvements to be included in such appraise- 
ment shall be all buildings, * * *. The successful bidder, 
if he be other than the former lessee, shall within thirty 
days after the filing of the appraisement, pay to the 
county treasurer the amount of the appraisement.” In 
1947, section 72-240, R. S. 1943, was amended and the 
foregoing section carried into section 72-240.06, R. R. S. 
1943, in language of the same meaning. In Watkins v. 
Dodson, 159 Neb. 745, 68 N. W. 2d 508, this court deter- 
mined that section 72-240.06, R. R. S. 1943, was uncon- 
stitutional and void for failure to provide due process. 
It was stated in the opinion: “An unconstitutional stat- 
ute is a nullity, is void from its enactment, and is in- 
capable of creating any rights or obligations.” 


632 NEBRASKA REPORTS [ VoL. 185 
State v. Bardsley 


It is plain that on the finding of the unconstitution- 
ality of section 72-240.06, R. R. S. 1943, the antecedents 
of this statute containing the same provisions were also 
unconstitutional. As a result there was no statute in 
existence granting an interest in the improvements to 
the lessee at the time the school land lease was made. 
Under these circumstances, the rules of the common 
law apply. § 49-101, R. R. S. 1943. “The general rule 
that improvements which become a part of the real 
estate may not be removed and do not become the prop- 
erty of the lessee is applicable in the absence of agree- 
ment, express or implied, or a statute indicating other- 
wise.” Blomquist v. Board of Educational Lands & 
Funds, 170 Neb. 741, 104 N. W. 2d 264. This is the 
common law rule. 

In Jessen v. Blackard, 160 Neb. 557, 71 N. W. 2d 100, 
this court said: ‘Under these authorities it is clear 
that the court has a duty of its own to perform. It may 
not properly grant relief based upon a statute which 
is nonexistent or one which has become nonexistent by 
reason of judicial declaration of unconstitutionality by 
this court whether the question has been raised by the 
parties or not.” 

In 1953, section 72-240.07, R. R. S. 1943, was enacted 
which stated in part: “Before any buildings, * * * are 
placed upon school lands by a lessee, written approval 
must be obtained from the Board * * *. Any such im- 
provements placed upon school lands after September 
14, 1953, where written approval for such improvements 
was not obtained from the board shall be considered 
improvements of the land and the lessee shall not be 
entitled to reimbursement therefor.” Assuming that 
this statute has application to the case before us, it 
can afford no comfort to the defendant for the reason 
that no written approval was obtained from the board 
by the lessee before placing the quonset building on 
the school land as the statute requires. 

As a consequence of these holdings, the lessee obtained 
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no interest in the quonset building under section 72-240, 
R. S. 1943, because of its unconstitutionality. Nor could 
’ the lessee gain any interest in the quonset building under 
section 72-240.07, R. R. S. 1943, for failure to comply 
with the conditions precedent contained in the act pur- 
porting to grant such an interest. The trial court was 
in error in declaring the lessee to be the owner of the 
quonset building. 

While the question of estoppel is not a direct issue in 
this case, we can find no basis for it under the facts 
shown by this record. “While the trial court based its 
holding on estoppel and appellee urges quasi estoppel 
is here controlling, it should be remembered that while 
estoppel may be urged for the protection of a right, 
it can never create a right.” Mara v. Norman, 162 Neb. 
845, 77 N. W. 2d 569. 

For the foregoing reasons, the judgment of the dis- 
trict court is reversed. We remand the cause to the 
district court with directions to enter a declaratory 
judgment for the plaintiff in accordance with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 

Bos.taucu, J., dissenting. 

The parties stipulated that the defendant was the 
owner of all the improvements on the land listed in an 
inventory dated October 9, 1968, except the quonset 
building that was placed on the land in 1954. As I view 
the record, the question presented is whether the 1953 
statute is applicable in this case so that the defendant’s 
failure to obtain permission from the plaintiff results in 
the quonset building being considered an improvement 
to the land with the defendant having no right to reim- 
bursement for the building. 

In Todd v. Board of Educational Lands & Funds, 
154 Neb. 606, 48 N. W. 2d 706, a statute requiring the 
written approval of the board to an assignment of the 
lease was held not applicable to existing leases. This 
court said: “The Board of Educational Lands and Funds 
in leasing school land is limited by the authority granted 
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it by the Legislature. It has no other power. The law 
on the subject in force at the time of the execution of a 
lease is a part thereof and determines the rights of the 
lessee. A lease made in compliance with the direction 
and permission of the Legislature between the state and 
the lessee is a contract and is property. The rights re 
sulting from the contract vest on its execution and de- 
livery. The state may not subsequently by legislation 
deprive the lessee of any substantial right secured to him 
by the lease. Constitutional guaranties and prohibitions 
safeguard it. These include the mandate that no state 
shall deprive any person of property without due pro- 
cess of law; no state shall enact any law impairing the 
obligations of a contract; and the property of no person 
shall be taken or damaged for public use without com- 
pensation. State v. Platte Valley Public Power & Irri- 
gation Dist., 147 Neb. 289, 23 N. W. 2d 300, 166 A. L. R. 
1196; Reavis v. State, 140 Neb. 442, 300 N. W. 344; Stan- 
ser v. Cather, 85 Neb. 305, 123 N. W. 316; Hile v. Troupe, 
supra; State ex rel. Patterson v. Wenzel, 55 Neb. 210, 
75 N. W. 579; State ex rel. Beer v. Thayer, 46 Neb. 
137, 64 N. W. 700; State ex rel. Brown v. McPeak, 31 
Neb. 139, 47 N. W. 691.” 

In my opinion the right to construct improvements 
on the leasehold, without the permission of the board, 
and to receive reimbursement at the expiration of the 
lease was a substantial right of which the defendant 
could not be deprived without his consent. 

McCown, J., joins in this dissent. 


STATE OF NEBRASKA, APPELLEE, v. ALBERT G. WAGNER, 
APPELLANT. 
177 N. W. 2d 748 


Filed June 5, 1970. No. 37475. 


Criminal Law: Attorneys at Law: Judges. A substitute county 
judge is not disqualified from serving as defense counsel for 
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an indigent defendant where he has no connection with the 
ease in his capacity as substitute county judge. 


Appeal from the district court for Box Butte County: 
RogertT R. Moran, Judge. Affirmed. 


Glen A. Fiebig, for appellant. 


Clarence A. H. Meyer, Attorney General, and Harold 
S. Salter, for appellee, 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newton, JJ. 


BosbauGu, J. 

The defendant pleaded guilty to grand larceny and 
was sentenced to imprisonment for 1 to 3 years. The 
defendant has appealed and contends that he did not 
have the effective assistance of counsel in the district 
court. 

The defendant was represented in the district court 
by a lawyer who was the substitute county judge in that 
county. There is no contention that this lawyer had 
any connection with the case in his capacity as substi- 
tute county judge. 

The defendant argues that a substitute county judge 
is disqualified from acting as defense counsel because of 
the conflict of interest that exists due to the fact that 
he is a substitute county judge. It is well recognized 
that lawyers who also serve as prosecutors or judicial 
officers should not be appointed as defense counsel where 
there are other lawyers available to represent the ac- 
cused. However, the practice has been tolerated where 
there are not sufficient members of the bar available 
locally to do otherwise. A substitute county judge is 
not disqualified as a matter of law from serving as 
defense counsel for an indigent defendant. See, Good- 
son v. Peyton, 351 F. 2d 905; Jones v. Baker, 406 F. 2d 
739. 

The record shows that a cashier’s check in the amount 
of $2,180.90 was stolen from the mobile home of Joe 
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Edward Crawford in Box Butte County. The defend- 
ant had been in the vicinity of the mobile home shortly 
before the check was stolen. The check was in the 
defendant’s possession when he was arrested at Ogallala 
that evening on a burglary warrant. The defendant ad- 
mitted in open court that he had taken the check but 
denied taking three $100 bills that had been stolen 
at the same time. 

The defendant’s counsel obtained a reduction in 
the charge from burglary to grand larceny. The trial 
court carefully explained the rights of the defendant 
to him and the defendant stated that he had not been 
mistreated and that no threats or promises had been 
made to him. The record clearly establishes that the de- 
fendant voluntarily pleaded guilty with full knowledge 
of his rights and the consequences of the plea. There 
is no basis in this case upon which a claim of ineffective 
assistance of counsel can be sustained. See State v. 
Kennedy, ante p. 415, 176 N. W. 2d 12. 

The defendant stated that he was an alcoholic and 
suffered from “ulcers” and “heart trouble.” After ac- 
cepting the plea of guilty the trial court continued the 
matter for pre-sentence investigation and the defendant 
was committed to the Hastings State Hospital for psv- 
chiatric examination and evaluation. The hospital re- 
port recommended that the defendant “be dealt with 
according to the usual provisions of the law” inasmuch 
as he was accountable for his actions, knew right from 
wrong, and was competent to. stand trial. 

The record indicates that the defendant had seven 
prior felony convictions and that there were detainers 
from Colorado and Wisconsin lodged against him. The 
sentence imposed was not excessive. 

The judgment of the district court is affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA EX REL. ARTHUR GENZ, APPELLEE, V. 
CARL THOMAS, APPELLANT. 
177 N. W. 2d 607 


Filed June 5, 1970. No. 37489. 


Elections. A private relator in statutory quo warranto contesting 
a public irrigation district election and participating or ac- 
quiescing with knowledge of an election irregularity may not 
be entitled to relief for that reason in certain circumstances. 


Appeal from the district court for Scotts Bluff County: 
Teo R, FEIDLER, Judge. Reversed and remanded with 
directions. 


R. L. Gilbert, for appellant. 
Van Steenberg, Winner & Wood, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newton, JJ. 


Soir, J. 

A public election contest between condidates Arthur 
Genz and Carl Thomas took the form of quo warranto 
on private relation of Genz. Both parties having moved 
for summary judgment, the district court rendered sum- 
mary judgment for Genz. Thomas appeals. The main 
question concerns the effect of participation by Genz in 
establishing illegal procedure for absentee voting. 

At the disputed election, held by Pathfinder Irriga- 
tion District in February 1969, for a 3-year directorship, 
the four absentee ballots that were cast were counted for 
Thomas. He won, defeating Genz by a single vote. 

Genz had served on the district’s board of directors 
from 1966 to 1969. Shortly before the election in Febru- 
ary 1968, the board with Genz’ approval adopted the 
illegal procedure. The method was simple. The statu- 
tory violations were serious enough to be conceded 
freely by the parties. 

Genz contends that his conduct has not militated 
against the quo warranto remedy. Section 25-21,146, 
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R. R. S. 1948, in effect since 1858, reads: “When any 
citizen . . . shall claim any office . . . unlawfully held 
and exercised by another, the person so claiming such 
office shall have the right to file . . . an information in 
the nature of a quo warranto, upon his own relation, 
and ... to prosecute said information to final judg- 
ment; Provided, he shall have first applied to the prose- 
cuting attorney ..., and the prosecuting attorney shall 
have refused or neglected to file the... (information).” 

We sketch antecedents of the statute. At common 
law the quo warranto writ and information were pro- 
ceedings which a private relator could not commence. 
Ferris, The Law of Extraordinary Legal Remedies, 127 
(1926). The 9th Anne, c. 20 (1710), authorized quo 
warranto to determine rights of parties to certain muni- 
cipal offices on relation of private individuals. Newman 
v. Frizzell, 238 U. S. 537, 35 S. Ct. 881, 59 L. Ed. 1446 
(1915). Leave to file the information was discretionary. 
Denial might result from participation, concurrence, or 
acquiescence of relator with knowledge of the irregu- 
larity. Constantineau, Public Officers and the De Facto 
Doctrine, 659 to 662 (1910). 

The English experience and problems concerning pub- 
lic and private interests contributed to diversity of opin- 
ion in the United States. “... where there are special 
proceedings authorized by statute, they partake of the 
nature and retain most of the substance of the common 
law procedure by quo warranto.” McCrary, American 
Law of Elections, 294 (4th Ed., 1897). In some states 
a private relator might be vulnerable because of his 
conduct in all the circumstances. See, Constantineau, 
supra, 659 to 662; Ferris, supra, 129, 130. 

We approve this rule. A private relator in statutory 
quo warranto contesting a public irrigation district elec- 
tion and participating or acquiescing with knowledge 
of an election irregularity may not be entitled to relief 
for that reason in certain circumstances. Cf. State ex 
rel. Stulp v. Muscheites, 179 Neb. 674, 189 N. W. 2d 887 
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(1966); State v. Broatch, 68 Neb. 687, 94 N. W. 1016 
(1903). See, generally, Annotation, 51 A. L. R. 2d 1306 
(1957). His right may depend upon balancing his con- 
duct against the following interests: (1) Nature of 
the office and degree of public interest in the result of 
the contest. (2) Desirability of protecting public of- 
ficers from repeated attacks. (3) Desirability of rea- 
sonable limits upon judicial intervention. (4) Protec- 
tion of voters from disfranchisement. (5) Preserva- 
tion of integrity of the electoral process. 

Weighing the conduct of Genz and those circumstances, 
we conclude that the district court ought to have ren- 
dered summary judgment for Thomas. The judgment is 
reversed and the cause remanded with directions to 
render judgment accordingly. 

REVERSED AND REMANDED WITH DIRECTIONS. 


STaTE oF NEBRASKA, APPELLEE, Vv. CHARLEY WASHA, 
APPELLANT. 
177 N. W. 2d 740 


Filed June 5, 1970. No. 37493. 


1. Criminal Law: Constitutional Law: Trial. When an accused, 
presently confined in a penal! institution, demands that he be 
tried promptly on other charges outstanding against him, it 
is the constitutional duty of the authorities to make a diligent, 
good-faith effort to bring him to trial without undue delay. 

It is necessary to show prejudice to 
establish a violation of the Sixth Amendment right to a speedy 
trial. 

3. Criminal Law: Probation and Parole. A proceeding for revo- 
eation of an order of probation may be instituted by the filing 
of a proper motion and affidavit, and the issuance of a warrant. 

4. : . The period during which a probationer re 
mains away from the jurisdiction of the court may be added to 
the period of probation. 


Appeal from the district court for Box Butte County: 
Rogert R. Moran, Judge. Affirmed. 


i) 
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Daniel Stubbs, for appellant. 


Clarence A. H. Meyer, Attorney General, and Bernard 
L. Packett, for appellee. 


Heard before WuHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Nrewron, JJ. 


NEwTON, J. 

This is an appeal from a revocation of probation. De- 
fendant, represented by counsel, pleaded guilty in the 
district court in and for Box Butte County, Nebraska, 
on January 27, 1961, to a charge of issuing a check on 
a bank in which he did not have an account. He was 
placed on probation for a period of 2 years. He was 
given permission to leave the state and was, on June 
20, 1961, convicted in Maricopa County, Arizona, of 
passing a bogus check. He was sentenced to serve 5 
years on this charge and subsequently received a life 
sentence in Arizona on conviction of murder in the 
first degree. 

On July 24, 1961, the county attorney of Box Butte 
County filed a motion and affidavit asking revocation 
of the order of probation on the ground that the Arizona 
offenses were a violation of the conditions of defendant’s 
probation. On August 5, 1968, defendant filed a habeas 
corpus action in the district court claiming that the 
court had lost jurisdiction of the case because he was 
given permission to leave the state. The relief re- 
quested was the dismissal of a detainer filed with the 
Arizona authorities. The writ was denied. On January 
2, 1969, defendant moved for immediate prosecution on 
the charge of violation of the order of probation. On 
March 18, 1969, the Governor of Nebraska made requisi- 
tion for extradition of defendant on the Governor of 
Arizona. The Governor of Arizona on August 12, 1969, 
executed an agreement for defendant’s extradition to 
stand trial on the pending Nebraska charge on condi- 
tion that defendant should thereafter be returned to Ari- 
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zona to complete his sentence. On September 2, 1969, 
defendant appeared in the district court for Box Butte 
County and counsel was appointed to represent him. 
Trial was had on October 17, 1969. Defendant was 
found guilty of violating the order of probation, the 
order revoked, and he was sentenced to 2 years penal 
servitude. 

Defendant asserts that he is entitled to a dismissal of 
the Nebraska charge because of a violation of his right 
to a speedy trial. This contention is based on the case 
of Smith v. Hooey, 393 U. S. 374, 89 S. Ct. 575, 21 L. 
Ed. 2d 607 (1969), wherein the court held that the fact 
a defendant was confined in a federal penitentiary did 
not excuse a delay in his prosecution on a state charge. 
The court stated that a speedy trial was required to 
prevent undue and oppressive incarceration prior to 
trial; to minimize anxiety and concern accompanying 
public accusation; and to prevent impairment of the 
ability of an accused to defend himself. It points out 
the possibility of prejudice to an accused already in 
prison on other charges in that it may forfeit the pos- 
sibility of his receiving a concurrent sentence and may 
result in longer confinement on the charge for which he 
has been previously imprisoned. In the present in- 
stance it does not appear that defendant has been preju- 
diced. He was already confined in Arizona and was 
serving a life sentence from which he could not reason- 
ably expect to have been released after the lapse of only 
8 years. He had been convicted of several felonies in 
the past, as well as the two more recent convictions in 
Arizona, so would not be greatly concerned with a 
public accusation. He had already been convicted on 
the Nebraska check charge and no showing is made 
that the delay impaired any defense he had to the charge 
of violating the order of probation. In the present in- 
stance, the 2 year sentence imposed was not specifically 
directed to run concurrently with the Arizona term. In 
fact, in sentencing defendant to a term in a Nebraska 
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penal institution, it is difficult to see how it could be 
made concurrent with one in Arizona as the defendant 
cannot be in both places at once. Under such circum- 
stances, the Nebraska term commences on termination 
of the Arizona term. See 24B C. J. S., Criminal Law, 
§ 1996 (6), p. 677. It is therefore apparent that de- 
fendant will continue to be subject to a detainer filed 
with the Arizona authorities and that any chance of 
having the Nebraska term run concurrently with the 
Arizona term is and has been nonexistent. Further- 
more, the case of Smith v. Hooey, supra, holds only that: 
“Upon the petitioner’s demand, Texas had a constitu- 
tional duty to make a diligent, good-faith effort to bring 
him before the Harris County court for trial.” (Empha- 
sis supplied.) This record discloses that upon defend- 
ant’s demand, proceedings to bring him to trial in Box 
Butte County were instituted and trial had within a 
reasonable time. It is necessary to show prejudice to 
establish a violation of the Sixth Amendment right to a 
speedy trial. See, United States ex rel. Solomon v. 
Mancusi, 412 F. 2d 88 (2d Cir., 1969); United States v. 
McCorkle, 413 F. 2d 307 (7th Cir., 1969). 

It is urged that the proceedings are defective in that 
they were not commenced within the probationary per- 
iod. Section 29-2219, R. R. S. 1943, specifically pro- 
vides that in case of a violation of the probationary 
conditions, a proper method to seek a revocation of 
the order of probation is by motion and affidavit and 
the issuance of a warrant. It further provides that the 
period during which a probationer remains away from 
the jurisdiction of the court may be added to the period 
of probation. No specific order so extending the period 
of probation was entered in this case, but it does not 
appear that any order terminating the period of proba- 
tion and discharging the defendant was ever entered. 
The motion and affidavit were filed within the 2 year 
probationary period originally fixed and a warrant was 
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issued September 2, 1969, within the extended proba- 
tionary period. 

Finally, defendant states the evidence is insufficient 
to establish the Arizona convictions as a basis for a 
revocation of probation in that the person convicted 
in Arizona is not sufficiently identified as being the 
same person convicted on January 27, 1961, in Box Butte 
County. The contention is without merit. Defendant 
was convicted in Box Butte County under the name of 
“Charlie or Charley Washa.” He was convicted in 
Arizona under the name of “Charles Bud Washa.” In 
the habeas corpus proceeding initiated by defendant, he 
alleges his conviction in Arizona and uses the name 
“Charley Washa.” The envelope in which he mailed 
the petition had a return address under the name of 
“Charley Bud Washa.” In his motion for immediate 
prosecution, defendant used the name “Charley B. 
Washa” and signed the motion as “Charley Washa.” 
In two letters to the Box Butte County attorney, de- 
fendant referred to his conviction in Arizona and the 
detainer lodged against him and signed his name “Char- 
ley Washa.” Irrespective of the doctrine of idem sonans, 
there is ample evidence to justify the finding of the 
court that “Charley Washa, Charlie Washa, Charley B. 
Washa and Charles Bud Washa” are one and the same 
person. No doubt regarding identity can exist. In 
any event, defendant’s own statements to the court 
after conviction and prior to sentence are conclusive. 

No error appearing, the judgment of the district court 
is affirmed. ; 

AFFIRMED. 
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PAUL J. GARROTTO ET AL., PLAINTIFFS, v. ROBERT D. 
McManus, Director oF ADMINISTRATIVE SERVICES 


OF THE STATE OF NEBRASKA, ET AL., DEFENDANTS. 
177 N. W. 2d 570 


Filed June 5, 1970. No. 37575. 


1. Constitutional Law: Judges. The provisions of Article V, ra- 
ther than the provisions of Article XVII, Constitution of Ne- 
braska, apply to judges selected and appointed under the merit 
plan of judicial selection. 

2. Constitutional Law. In the interpretation of the Constitution, 
a specific clause will be given effect as against a general clause 
in such manner as to give meaning to both, and the language 
of the specific clause will not be restricted by the language of 
the general clause. 

8. Statutes: Public Officers and Employees. Where an office is 
newly created by legislative action, the term begins when the 
office is first filled. 

An officer appointed to fill a vacancy created 
by a legislative act creating a new office takes and enters upon 
a term of his own, 

5. Statutes: Judges. The rights of newly appointed judges under 
the merit plan of judicial selection are governed by the appli- 
cable laws in effect at the time of their appointment and 
qualification. 


Under the merit plan of judicial selection, a 
judge is appointed to an independent term of his own, and enters 
upon a full term of office upon his appointment and qualification. 

7. Constitutional Law: Judges. Judges of the district court of 
this state constitute a separate and distinct class for purposes 
of legislation regarding them. Judges of the district courts of 
this state are members of “a court” within the meaning of 
Article III, section 19, Constitution of Nebraska. 


Original action. Judgment for plaintiffs. 
Herman Ginsburg, for plaintiffs. 


Clarence A. H. Meyer, Attorney General, and Gerald 
S. Vitamvas, for defendants. 


Heard before Wu1rE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and NewrTon, JJ. 


McCown, J. 
This is an original action brought by the plaintiffs, on 
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their own behalf and on behalf of all other district 
judges, for a declaratory judgment to determine thé 
amount of salary payable by the State of Nebraska to the 
judges of the district court of this state on and after 
January 16, 1970. The basis of the original jurisdiction 
rests in Article V, section 2, Constitution of the State 
of Nebraska. 

The litigation here arises out of three legislative bills 
enacted by the 1969 session of the Nebraska Legislature. 

L.B. 150, section 2, provided in part: “As soon as the 
same may be legally paid under the Constitution of 
Nebraska, each judge of the district court * * * shall be 
paid a salary of twenty-two thousand dollars per annum; 
* * *» 

L.B. 916 increased the number of district judges in 
Douglas County from 9 to 11 and provided: ‘“* * * The 
Governor shall, on the effective date of this act, appoint 
two district judges to fill the vacancies by creation of 
two additional judges for District No. 4. Such appoint- 
ments shall be made as provided by the provisions of 
Chapter 24, article 8.” 

L.B. 1070, section 8, provided: “The full term of 
office of each judge shall commence: (1) On the first 
Thursday after the first Tuesday in January next suc- 
ceeding the election referred to in sections 24-813 to 
24-818, or (2) if appointed pursuant to Article V of the 
Constitution of the State of Nebraska, on the date of his 
appointment, as the case may be.” 

All of the above legislative bills became effective on 
December 25, 1969. 

Pursuant to L.B. 916, and in accordance with the pro- 
visions of Article V, section 21, Constitution of Nebraska 
(the merit plan of judicial selection), the Governor ap- 
pointed the plaintiffs, Richling and Buckley to fill the 
two vacancies created. They qualified on January 16, 
1970, and are now serving as such district judges. 

The plaintiffs assert that Judges Buckley and Richling 
are entitled to receive a salary of $22,000 per annum 


646 NEBRASKA REPORTS [Von 185 
Garrotto v. McManus 


from the State of Nebraska. They also assert that be- 
cause of the provisions of Article III, section 19, of the 
Constitution, when Judges Richling and Buckley quali- 
fied and commenced their service as district judges, 
then all other judges of the district court in Nebraska 
also became entitled to receive the same salary. 

Article ITI, section 19, Constitution of Nebraska, pro- 
vides in part as follows: ‘“* * * nor shall the compen- 
sation of any public officer, including any officer whose 
compensation is fixed by the Legislature, be increased or 
diminished during his term of office except that, when 
there are members elected or appointed to the Legis- 
lature or officers elected or appointed to a court, board, 
or commission having more than one member and the 
terms of one or more members commence and end at 
different times, the compensation of all members of the 
Legislature or of such court, board, or commission may 
be increased or diminished at the beginning of the full 
term of any member thereof.” This section as to officers 
elected or appointed to a court, board, or commission 
was adopted in 1952. 

The merit plan of judicial selection was adopted by 
the electorate in 1962 by constitutional amendment and 
appears primarily in Article V, section 21, of the Con- 
stitution of Nebraska. Subsection (1) of that section 
provides in part: ‘In the case of any vacancy in * * * 
any district court * * *, such vacancy shall be filled by 
the Governor from a list of at least two nominees pre- 
sented to him by the appropriate judicial nominating 
commission.” 

Subparagraph (3) of section 21, contains the following 
provision: “At the next general election following 
the expiration of three years from the date of appoint- 
ment of any judge under the provisions of subsection 
(1) of this section and every six years thereafter as 
long as such judge retains office, each Justice or Judge 
of the Supreme Court or district court or such other 
court or courts as the Legislature shall provide shall 
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have his right to remain in office subject to approval. or 
rejection by the electorate in such manner as the Legis- 
lature shall provide; * * *.” 

The defendants contend that the provisions of Article 
XVII, sections 4 and 5, of the Constitution of Nebraska, 
specify the term of office of judges and apply here, 
rather than the provisions of Article V. They also con- 
tend that the initial appointment of a judge under the 
merit plan does not begin a full term of office. They 
also assert that each judicial district constitutes a sepa- 
rate district court, and that the judges of the district 
courts of Nebraska do not constitute a single separate 
class for purposes of legislation. 

Article XVII, section 4, provides that judges “and 
all other elective officers” shall be elected at the gen- 
eral election “next preceding the time of the termination 
of their respective terms of office.” Article XVII, sec- 
tion 5, provides in part: “The terms of office of all 
state and county officers, of judges of the supreme, district 
and county courts, and regents of the University, shall 
begin on the first Thursday after the first Tuesday in 
January next succeeding their election * * *.” 

It is clear that sections 4 and 5 of Article XVII, of the 
Constitution of Nebraska apply only to elective officers 
and not to appointive officers. It is also clear that those 
sections apply to those judges who are still elected. 
They do not apply to judges who are selected and ap- 
pointed under the merit plan. 

The provisions of Article V, section 21, of the Con- 
stitution, apply specifically to judges selected and ap- 
pointed under the merit plan of judicial selection. Under 
those provisions, judges are no longer elected to office. 
They are appointed. Periodic elections are specified 
at which the electorate may express its approval or re- 
jection of a judge appointed under the merit plan. Such 
an election is only for the purpose of determining a 
iudge’s right to remain or continue in the judicial office 
to which he was initially appointed. 
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It is clear that Article V of the Constitution rather 
than Article XVII is applicable here. Article V is a 
specific provision dealing only with judges selected 
under the merit plan, while Article XVII is a general 
provision applying to all elective officers and judges. 
Even if both Articles were applicable, the specific pro- 
vision would control the general. In the interpretation 
of the Constitution, a specific clause will be given effect 
as against a general clause in such manner as to give 
meaning to both and the language of the specific clause 
will not be restricted by the language of the general 
clause. State ex rel. Johnson v. Marsh, 149 Neb. 1, 29 
N. W. 2d 799; Elmen v. State Board of Equalization & 
Assessment, 120 Neb. 141, 231 N. W. 772. 

The plaintiffs Richling and Buckley were selected and 
appointed as district judges under the merit plan and 
thereafter qualified. They were also selected and ap- 
pointed to fill newly created judicial offices. L.B. 916 
specifically directed the Governor to appoint two dis- 
trict judges to fill the vacancies created. The elemen- 
tary rule applicable to such appointment is: “A newly 
created office which is not filled by the legislative act 
creating it, and for which no provision is made by the 
act for filling it, becomes vacant on the instant of its 
creation, and remains so until it is filled by an incum- 
bent; * * *.” 67 C. J. S., Officers, § 50, p. 210. See, 
also, Reed v. McKeldin, 207 Md. 553, 115 A. 2d 281. The 
general rule is: ‘Where the office is newly created, the 
term begins when the office is first filled.” 67 C. J.S., 
Officers, § 45, p. 199. 

In the case of Schaffner v. Shaw, 191 Iowa 1047, 180 
N. W. 853, the Iowa Supreme Court said: “The effect 
of increasing the number of judges in each of these dis- 
tricts created a vacancy in the office of district judge in 
each." *-* 

“Such period was not the filling out of an unexpired 
term, and for this reason they could not be within the 
rule of decisions declaring the term a unit, and holding 
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that, where the incumbent resigns or dies, the ap- 
pointee for the remainder of the term comes within the 
prohibition of any increase or diminution of salary.” 

The cases seem uniform in holding that an officer ap- 
pointed to fill a vacancy created by an act creating a 
new office takes and enters upon a term of his own 
since there is no previously existing term which such 
party is to fill out. See State ex rel. Sanchez v. Dixon 
(La. App.), 4 So. 2d 591. 

The Legislature recognized that by L.B. 916 it had 
created vacancies in judicial offices and the act spe- 
cifically directed the Governor to fill those vacancies. 
The newly appointed judges took office and qualified on 
January 16, 1970. Their rights are to be governed by 
the applicable laws in effect at the time of their ap- 
pointment and qualification. In Hamilton v. Foster, 
155 Neb. 89, 50 N. W. 2d 542, this court said: ‘Appel- 
lee’s rights are controlled by the laws in effect at the time 
he was elected, qualified, and took over the duties of his 
office.” 

On January 16, 1970, when Judges Richling and Buck- 
ley qualified and took over the duties of their offices, 
L.B. 150 was in full force and effect and had been since 
December 25, 1969. Whatever its nature, at the time 
the term of office of Judges Richling and Buckley 
began, the statute provided that each judge of the dis- 
trict court be paid a salary of $22,000 per annum. 
Judges Richling and: Buckley became entitled to that 
salary upon their appointment and qualification. 

The defendants next contend that the initial period of 
time between the date of appointment and qualification 
of a judge and the time his name is first submitted to 
the electorate for approval or rejection is some sort of 
probationary or temporary appointment. It is argued that 
this initial period is in some sort of limbo, in which no 
term of office is ever commenced until after the next gen- 
eral election. In any event, they contend that even if a 
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judge might begin a term upon appointment and quali- 
fication, it would not be a full term. 

In 1952, when Article III, section 19, Constitution of 
Nebraska, was amended, district judges were all elected 
either for a full term of four years or were appointed 
temporarily to fill out an unexpired term. Article V, 
section 21, Constitution of Nebraska, establishing the 
merit plan, was adopted 10 years later in 1962. That 
section uses the word “term” only in referring to judges 
who were holding or elected to fixed terms of office on 
the effective date of the merit plan amendment. Under 
both constitutional provisions, the “term” referred to had 
a fixed and definite duration and applied to elective 
judges only. Ordinarily the word “term” or “term of 
office,’ when used in reference to the tenure of office, 
means a fixed and definite period of time. See State 
ex rel. Polk v. Galusha, 74 Neb. 188, 104 N. W. 197. 
Where there are such fixed and definite periods of time, 
ene who fills an unexpired term serves only the remain- 
der of his predecessor’s term and not an independent 
term of his own. See, Suverkrubbe v. Village of Fort 
Calhoun, 127 Neb. 472, 256 N. W. 47; Rooney v. City of 
Omaha, 105 Neb. 447, 181 N. W. 143. Conversely, a judge 
who is appointed to an independent term of his own 
enters upon a full term commencing with the date of 
appointment and qualification. See, Schaffner v. Shaw, 
supra; State ex rel. Sanchez v. Dixon, supra. 

In 1962, as part of the change incorporated by the 
merit plan, Article IV, section 11, of the Constitution 
was also amended. That section establishes without dis- 
pute that judges appointed under the merit plan do not 
hold temporary appointments. Reinforcing the conclu- 
sion that the regular term of office of a judge com- 
mences with his appointment and qualification are the 
provisions of Article V, section 21, itself. That section 
specifically provides that the elections at which a judge’s 
right to remain in office is submitted to the electorate, 
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both initially and subsequently, date “from the date of 
appointment of any judge.” 

The entire structure of constitutional and statutory 
provisions points clearly to the fact that a judge ap- 
pointed under the merit plan has a term of office or a 
tenure of office of his own, which neither fills out the 
balance of any preceding term nor shortens the time of 
any subsequent term. It does not constitute a partial 
term nor any temporary or probationary term. Whether 
it be referred to as an initial term or as the commence- 
ment of his term of office, the full term of any judge 
appointed under the merit plan of judicial selection be- 
gins with his appointment and qualification. The term of 
office of such a judge can never be incomplete, no mat- 
ter what event terminates his term or tenure. Upon 
any termination, his term of office is complete and does 
not become an incomplete term nor less than a full term. 

The action of the Legislature in adopting section 8 of 
L.B. 1070 was simply declaratory of the Constitution. 
That section specifically provided: “The full term of 
office of each judge shall commence * * * (2) if appointed 
pursuant to Article V of the Constitution of the State 
of Nebraska, on the date of his appointment * * *.” 

The final issue is whether the judges of each district 
court judicial district constitute a separate and distinct 
class, or whether all judges of the district courts in 
Nebraska constitute a single class within the thrust of 
Article III, section 19, Constitution of Nebraska. Con- 
stitutional references are mixed. References in some 
instances are to “district courts,” in other places to “the 
district court.” References in some instances are to 
“judges of the district court,” in others to “judges of the 
district courts.” We believe, however, that the provi- 
sions of Article V, Constitution of Nebraska, clearly con- 
template that the district court is one court of general 
jurisdiction divided into judicial districts for the trans- 
action of judicial business. Section 12 of Article V 
comes close to a determinative answer for present pur- 
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poses. It states: “The judges of the district court may 
hold court for each other and shall do so when re- 
quired by law or when ordered by the supreme court.” 
The provisions of Article V, section 2, last amended in 
1968, authorize ‘‘judges of the district court” to sit with 
this court under specified circumstances. The multiple 
references in that section are all plural as to judges and 
all singular as to the district court. It should be noted 
also that Article V, section 21, which established the 
merit plan, specifically provides for a judicial nominating 
commission for “each judicial district of the Supreme 
Court and of the district court and one for each area or 
district served by any other court * * *.” 

In State ex rel. Taylor v. Hall, 129 Neb. 669, 262 N. W. 
835, this court said: ‘We have no hesitancy in holding 
that judges of the supreme court, judges of the district 
court, * * * respectively, constitute separate and dis- 
tinct classes for purposes of legislation regarding them; 
* ow kD 

A district judge is not an officer of the county or 
counties comprising his judicial district but is an officer 
of the State. His office is created by the State and in 
the eyes of the law, each of the judges of the district court 
is of equal standing. See, Jones v. York County, 26 F. 
2d 623; Ruehle v. Ruehle, 161 Neb. 691, 74 N. W. 2d 689. 

We conclude that the district court is a court of gen- 
eral jurisdiction of this state which was divided into 
judicial districts for the transaction of judicial business; 
but that so far as the creation of a court was concerned, 
the district court was one court of general jurisdiction 
with interchangeable judges, all exercising the same 
jurisdiction, Judges of the district court of this state 
are members of “a court” within the meaning of Article 
III, section 19, Constitution of Nebraska. 

Newly appointed Judges Richling and Buckley, upon 
their qualification on January 16, 1970, began a regular 
full term of office as district judges. On that date, the 
salary provided by law for judges of the district court 
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was $22,000 per annum. Judges Richling and Buckley 
became entitled to that salary upon their appointment 
and qualification. Under the provisions of Article III, 
section 19, of the Constitution of Nebraska, all district 
judges of the district court of Nebraska became entitled 
to the same salary at the beginning of the full term of 
office of Judges Richling and Buckley. 

Judgment is entered for the plaintiffs and the defend- 
ants are directed to proceed accordingly. 

JUDGMENT FOR PLAINTIFFS. 


STATE OF NEBRASKA, APPELLEE, V. EWATHER HALL, 
APPELLANT. 
178 N. W. 2d 268 


June 19, 1970. No. 87365. 


Criminal Law: Confessions: Trial. Where petitioner’s confessions 
were admitted in evidence and heard by the jury, petitioner 
was not prejudiced by admission of his codefendant’s substan- 
tially similar confession where proper cautionary instructions 
were given. 


Appeal from the district court for Douglas County: 
Donatp J. HamiutTon, Judge. Affirmed. 


Fred J. Montag, for appellant. 


Clarence A. H. Meyer, Attorney General, and Melvin 
K. Kammerlohr, for appellee. 


Heard before WuirtE, C. J., CARTER, SPENCER, BOSLAUGH, 
McCown, and Newton, JJ. 


McCown, J. 

Petitioner Ewather Hall and a codefendant, Curtis 
Rowland, were charged with murder in the first degree 
while in the perpetration of a robbery. The crime was 
committed on December 9, 1961. In a joint trial, both 
defendants were found guilty by a jury and death pen- 
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alties imposed upon both. The conviction of petitioner 
was affirmed by this court, but the sentence was modi- 
fied to life imprisonment. See State v. Hall, 176 Neb. 
295, 125 N. W. 2d 918. Petitioner began this proceeding 
for post conviction relief in 1967, and a full evidentiary 
hearing was held. The district court denied relief. 

The appeal here rests on Bruton v. United States, 
391 U. S. 123, 88 S. Ct. 1620, 20 L. Ed. 2d 476 (1968). 
Bruton established the principle that the admission, in 
a joint trial, of the confession of a codefendant, impli- 
cating the defendant in the crime, may be violative of 
the defendant’s right of cross-examination secured by 
the confrontation clause of the Sixth Amendment, de- 
spite the trial court’s instructions to the jury that it 
should disregard the confession in determining the de- 
fendant’s guilt or innocence. Bruton was made retro- 
active in Roberts v. Russell, 392 U. S. 293, 88 S. Ct. 
1921, 20 L. Ed. 2d 1100 (1968). 

In this case, both Hall and his codefendant gave con- 
fessions. Each confession established all material ele- 
ments of the crime charged. The only material differ- 
ence in the confessions of Hall and his codefendant in- 
volved which one struck the victim with a hammer and 
which one shot him with a gun. Any of the confessions 
established the guilt of both defendants as principals, 
regardless of who wielded which weapon. 

Hall and his codefendant both refused to testify at 
the joint trial and the State introduced the confes- 
sions of both into evidence over objections. The court 
submitted the standard cautionary instructions, both 
orally during the course of the trial and in written 
form at the conclusion of the trial. The instructions 
and procedure were consistent with the existing law 
prior to Bruton. 

The Supreme Court in Bruton recognized that there 
are situations where joint trials will continue to be 
proper and where an appropriate instruction is suffi- 
ciently protective. It said: “Not every admission of 
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inadmissible hearsay or other evidence can be con- 
sidered to be reversible error unavoidable through lim- 
iting instructions; instances occur in almost every trial 
where inadmissible evidence creeps in, usually inad- 
vertently. ‘A defendant is entitled to a fair trial but not 
a perfect one.” * * * It is not unreasonable to conclude 
that in many such cases the jury can and will follow 
the trial judge’s instructions to disregard such informa- 
tion.” 

Since Bruton, courts have applied its principles on a 
case-by-case basis to determine where “the risk that the 
jury will not, or cannot, follow instructions is so great, 
and the consequences of failure so vital to the defendant, 
that the practical and human limitations of the jury 
system cannot be ignored.” Bruton v. United States, 
supra. See the analysis of federal cases on the issue 
by Judge Blackmun in Slawek v. United States, 413 F. 
2d 957 (8th Cir., 1969). 

In United States ex rel. Catanzaro v. Mancusi, 404 F. 
2d 296 (2d Cir., 1968), that court pointed out that Bruton 
involved a defendant who did not confess and who was 
tried along with a codefendant who did. The defendant 
Catanzaro had confessed and his confession interlocked 
with and supported the confession of his codefendant. 
The court said: ‘Where the jury has heard not only a 
codefendant’s confession but the defendant’s own con- 
fession no such ‘devastating’ risk attends the lack of 
confrontation as was thought to be involved in Bruton.” 
See, also, State v. Aiken, 452 P. 2d 232 (Wash., 1969), 
which involves a basic factual situation analogous to the 
case at bar. 

Here the petitioner made not only one confession but 
two. All confessions of petitioner and his codefend- 
ant agreed that the robbery and murder took place en- 
tirely in their joint presence and with both actively 
participating. Petitioner’s first confession materially 
differed from his codefendants only as to which defend- 
ant held the gun. Petitioner’s second confession corre- 
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sponded in all material respects with his codefendant’s 
confession. Determination of petitioner’s guilt, in any 
realistic sense, did not turn upon the incriminating state- 
ments of his codefendant. The jury had no reason to 
look beyond petitioner’s own statements to reach its 
conclusion of his individual guilt. 

In the context present here, we conclude that the 
admission of the incriminating statements of a code- 
fendant added no substantial weight to the State’s 
case against the defendant and involved no substantial 
risk that the jurors could not follow the cautionary and 
limiting instructions meticulously given by the trial 
court. Under such circumstances petitioner was not 
prejudiced. 

The judgment is affirmed. 

AFFIRMED. 


OLGA FOUST, APPELLEE, V. CLIFFORD L. Foust, APPELLANT. 
178 N. W. 2d 284 


Filed June 19, 1970. No. 37465. 


1. Divorce. While proceedings to vacate or modify a divorce decree 
may be instituted within 6 months after rendition, good reason 
must be shown for any such action and the control of the decree 
is within the sound judicial discretion of the trial court. 

A property settlement agreement will ordinarily be 
respected by the courts as presumably fair and valid, and a just 
and equitable adjustment of the matters of which it treats. 
Where a party to a divorce action, represented by 
counsel, voluntarily executes a property settlement agreement 
which is approved by the court and incorporated into a divorce 
decree from which no appeal is taken, ordinarily the decree will 
not thereafter be vacated or modified as to such property pro- 
visions in the absence of fraud or gross inequity. 


3. 


Appeal from the district court for Dodge County: 
Roszert L. Fuory, Judge. Affirmed. 


Vrana & Gless, for appellant. 
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Harry E. Stevens, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newton, JJ. 


McCowy, J. 

The defendant, Clifford L. Foust, filed an application 
to vacate or modify a decree of divorce as to a prop- 
erty settlement agreement. The agreement had been 
executed by the parties, approved by the court, and 
incorporated in the decree. The district court denied the 
application and the defendant appealed. 

On April 19, 1968, the Dodge County district court en- 
tered a decree granting a divorce to the plaintiff, Olga 
Foust, from the defendant, Clifford L. Foust. The de- 
cree incorporated and approved a property stipulation 
and settlement signed by the parties, each of whom was 
represented by counsel. 

Essentially, the property settlement agreement ap- 
proved by the court assigned all of the real estate owned 
by the parties to the plaintiff, subject to all existing 
mortgage indebtedness, and required her to pay to the 
defendant the sum of $6,937.50. One thousand nine 
hundred dollars of this amount was to be paid into court 
immediately upon approval of the agreement and the 
balance 6 months thereafter. The $1,900 was paid into 
court as required and was accepted by the defendant. 

On October 18, 1968, the defendant, by new counsel, 
filed his application to set aside or modify the decree 
as to the property division on the ground that he had 
not signed the agreement voluntarily, but under duress. 
He alleged that it was unfair, unjust, unconscionable, and 
inequitable, and granted to the plaintiff an excessive por- 
tion of the property of the parties. 

Some additional background may be necessary. There 
were four houses involved, including the house in which 
the plaintiff lived. There were also two vacant lots. The 
plaintiff had inherited from her family prior to 1940, a 
half interest in one of the four houses, and had also 
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inherited four lots on which at least two more of the 
houses were located. 

Negotiations for the property settlement were carried 
out by the parties with their attorneys and completed 
after at least three separate meetings. In the opinion 
of defendant’s former attorney, the value of all the real 
estate at the time of the property settlement agreement 
was $26,500. At the hearing some months later, defend- 
ant’s evidence placed the value between $31,600 and 
$36,250. ‘The actual amount of the mortgage indebted- 
ness against the real estate on April 1, 1968, was $11,- 
739.82. Whichever evidence of value may be accepted, 
the value of the property inherited by the plaintiff 
was approximately one-third to one-fourth of the total. 
The parties took into consideration the fact that plain- 
tiff had inherited property, and plaintiff assumed and 
agreed to pay the mortgage indebtedness of $11,739.82. 

In addition to the evidence going to the issue of value, 
the evidence also showed that the plaintiff had been 
assisting in the financial support of the defendant for an 
extensive period of time prior to the divorce, and had 
operated a cafe and worked full time to contribute to the 
family property at least since 1949. 

The evidence wholly fails to support the defendant’s 
contention that he did not sign the property settlement 
agreement voluntarily. His contention that the settlement 
was unjust, unconscionable, or oppressive is destroyed by 
the evidence. The testimony of counsel who represented 
the defendant in the divorce and at the time of execution 
of the property settlement agreement was specific and 
unqualified that the property settlement was not only 
fair and reasonable, but that it was voluntarily executed 
by the defendant. 

While proceedings to vacate or modify a divorce de- 
cree may be instituted within 6 months after rendition, 
good reason must be shown for any such action and the 
control of the decree is within the sound judicial discre- 
tion of the trial court. See, Colick v. Colick, 148 Neb. 
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201, 26 N. W. 2d 820; Carpenter v. Carpenter, 146 Neb. 
140, 18 N. W. 2d 737. 

A property settlement agreement will ordinarily be re- 
spected by the courts as presumably fair and valid, and 
a just and equitable adjustment of the matters of which 
it treats. See, Clatterbaugh v. Clatterbaugh, 182 Neb. 
160, 153 N. W. 2d 749; Pittman v. Pittman, 148 Neb. 
864, 29 N. W. 2d 790. 

Here the evidence is convincing that there was no 
fraud or inequity. The evidence is also convincing that 
the property settlement agreement was fair and reason- 
able. Where a party to a divorce action, represented 
by counsel, voluntarily executes a property settlement 
agreement which is approved by the court and incor- 
porated into a divorce decree from which no appeal is 
taken, ordinarily the decree will not thereafter be 
vacated or modified as to such property provisions in 
the absence of fraud or gross inequity. 

The decree of the district court was correct and is 
affirmed. An attorney’s fee of $250 is allowed to plain- 
tiff’s attorney for services in this court. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JERRY BARKER, 
APPELLANT. 
178 N. W. 2d 270 


Filed June 19, 1970. No. 37482. 


Criminal Law: Appeal and Error: Sentences. In the absence of an 
abuse of discretion, a sentence within statutory limits will not 
be disturbed. 


Appeal from the district court for Dodge County: 
Rosert L, Fiory, Judge. Affirmed. 


Yost, Schafersman, Yost & Lamme, for appellant. 


Clarence A. H. Meyer, Attorney General, and Ralph 
H. Gillan, for appellee. 
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Heard before SPENCER, BosLaucH, Smitu, McCown, 
and NEwrTon, JJ., and COLWELL, District Judge. 


Bos.aueu, J. 

The defendant appeals from a sentence of 3 years’ im- 
prisonment after conviction upon his plea of guilty to 
malicious destruction of property. The assignments of 
error allege that the sentence was excessive. 

The record shows that following the arraignment, the 
matter was continued for pre-sentence investigation. 
The pre-sentence report does not appear in the record. 
The record does indicate that other charges pending 
against the defendant were dismissed as a result of the 
defendant’s plea of guilty to the charge of malicious de- 
struction of property. 

The sentence imposed in this state was within the 
limits prescribed by the statute. § 28-572, R. R. S. 
1943. There is no evidence to support the defendant’s 
contention that the sentence was excessive. A _ sen- 
tence within the limits prescribed by statute will not 
be disturbed in the absence of a showing of an abuse 
of discretion. State v. Sheldon, 179 Neb. 377, 138 N. 
W. 2d 428. 

The judgment of the district court is affirmed. 

AFFIRMED. 


ARDEN J. WESTBROOK, APPELLEE, V. Masonic MANoR, A 
NEBRASKA CORPORATION, APPELLANT. 
178 N. W. 2d 280 


Filed June 19, 1970. No. 37509. 


1. Contracts. The construction of a written contract is ordinarily 
a question of law. 

. In construing a contract, the entire instrument must 

be considered and the words used given their ordinary and 

popularly accepted meaning. 

. The interpretation given a contract by the parties 

themselves while engaged in the performance of it is one of 


2. 
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the best indications of the true intent of the contract. Ordi- 
narily, such a construction of the contract should be .enforced. 
. The modification of a contract which substantially 
changes the liability of the parties ordinarily requires mutual 
assent to be effective. 


Appeal from the district court for Douglas County: 
RupoupeH Tessar, Judge. Affirmed. 


Crossman, Barton & Norris, for appellant. 
Krause, Inserra, Petersen & Burkhard, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newton, JJ. 


Bos.LaucHu, J. 

This appeal involves the interpretation of a residency 
contract between the plaintiff and the defendant. At 
the close of the evidence the trial court directed a ver- 
dict for the plaintiff. The defendant has appealed. 

In 1964 the plaintiff entered into a residency contract 
for a one-bedroom apartment in the apartment building 
operated by the defendant in Omaha, Nebraska. The 
contract provided that upon payment of an entrance fee 
of $5,000 the plaintiff was entitled to live in an assigned 
apartment for life, subject to the monthly payment of 
“a proportionate share of expenses, maintenance and 
amortization of loan,” and subject to “the rules and 
regulations which will be adopted to govern the Manor.” 
The right to live in the apartment was not assignable. 

The contract further provided that “upon relinquish- 
ment of the apartment provided for herein and upon 
written demand of applicant * * *, ninety per cent of any 
payment on entrance fees is refundable as soon as the 
Masonic Manor secures another applicant for the apart- 
ment being released.” 

The plaintiff paid the entrance fee and moved into the 
apartment in 1964. On March 1, 1967, the plaintiff 
notified the defendant that the apartment would be 
vacated April 1, 1967, and demanded a refund of 90 
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percent of the entrance fee paid. The apartment was 
“resold” on September 15, 1968. The controversy is 
whether the plaintiff is liable for the monthly mainte- 
nance fees after he relinquished the apartment and be- 
fore it was resold. 

On March 19, 1967, after the plaintiff had notified 
the defendant that the apartment would be relinquished 
but before it had been vacated, the defendant’s board 
of directors adopted a resolution providing that owners 
of resident tenancy contracts would be responsible for 
the monthly prorata payment whether the apartment 
was occupied or not. The directors also provided that 
a bulletin be sent to each tenant setting forth the action 
of the board and stating that a new contract was being 
prepared. 

The entrance fee on the plaintiff’s apartment was in- 
creased to $6,000 on October 1, 1965. The monthly 
maintenance fees were increased twice during the time 
that the plaintiff occupied the apartment. The plaintiff 
paid the monthly maintenance fees during the time that 
he occupied the apartment but the record does not show 
that he paid the increase in the entrance fee or that he 
was asked to do so by the defendant. 

The plaintiff contends that he is entitled to $4,500 
which is 90 percent of the entrance fee paid. The de- 
fendant contends that the plaintiff should receive 90 
percent of $6,000 less $3,001.25 for the monthly mainte- 
nance fees charged between April 1, 1967, and Septem- 
ber 15, 1968. The plaintiff recovered judgment for 
$4,500 in the trial court. 

The construction of a written contract is ordinarily a 
question of law. Omaha Public Power Dist. v. Traveler’s 
Indemnity Co., 178 Neb. 709, 135 N. W. 2d 1. In con- 
struing a contract, the entire instrument must be con- 
sidered and the words used given their ordinary and 
popularly accepted meaning. Long v. Magnolia Petro- 
leum Co., 166 Neb. 410, 89 N. W. 2d 245. 

The defendant argues that the plaintiff was liable for 
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the monthly maintenance fees until the apartment was 
resold because the plaintiff was entitled to live in the 
apartment during this time. The argument disregards 
the provision requiring relinquishment. Before the 
plaintiff was entitled to a refund of the entrance fee, 
he was required to relinquish the apartment and a new 
applicant was to be secured. The relinquishment was a 
surrender of the right to live in the apartment, and the 
plaintiff should not be liable for the monthly mainte- 
nance fees thereafter. 

It is apparent that, prior to March 19, 1967, the de- 
fendant did not consider the owner of a residency con- 
tract liable for payment of the monthly maintenance 
fees if the apartment was not occupied. The interpreta- 
tion given a contract by the parties themselves while 
engaged in the performance of it is one of the best indi- 
cations of the true intent of the contract. Ordinarily, 
such a construction of the contract should be enforced. 
Lortscher v. Winchell, 178 Neb. 302, 133 N. W. 2d 448. 

The action of the defendant’s board on March 19, 
1967, was a modification of the contract which was not 
binding on the plaintiff without his consent. It was a 
modification that could not be effected by a rule or 
regulation solely within the control of the defendant. 
See Urick v. Western Travelers Accident Assn., 81 Neb. 
327, 116 N. W. 48. 

The judgment of the district court is correct and it is 
affirmed. 

AFFIRMED. 

Wuite, C. J., dissenting. 

I cannot agree with the majority opinion’s disposi- 
tion of this case, which, in purporting to give effect to 
a rule of construction, substantially alters the basic 
agreement of the parties. The rule relied upon is predi- 
cated upon an ambiguity in the contract. I submit that 
the contract is not ambiguous and is in no need of judi- 
cial interpretation. 

Under the terms of the contract, plaintiff was entitled 
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to live in the apartment after having paid an initial 
entrance fee of $5,000, subject to a monthly payment of 
a proportionate share of the expenses. To “entitle to” 
means to give a right to something, or to qualify for that 
right. 14A Words and Phrases (Perm. Ed.), p. 389 
(1952). The majority opinion asserts that by relin- 
quishing his apartment, plaintiff surrendered his right to 
live in that apartment; therefore, he should not be re- 
quired to pay the monthly maintenance fees after sur- 
rendering that right. This line of reasoning flies in 
the face of the fundamental principle of mutuality. Sur- 
render of the apartment did not terminate plaintiff’s 
rights to that apartment under the terms of the contract; 
it merely meant that plaintiff would be entitled to a 
ninety percent refund of any payment on entrance fees, 
as soon as another applicant was secured for the re- 
leased apartment. The refund clause is not concerned 
with the controlling issue in this case, that is, when did 
the plaintiff’s right to the apartment, and correspond- 
ing obligation to pay the monthly fees, terminate? I 
submit that plaintiff had the obligation to pay the month- 
ly fees as long as he was entitled to the apartment, or 
as long as he had a right to live in the apartment. That 
right terminated when the apartment was sold and trans- 
ferred to a prospective resident. Plaintiff himself chose 
not to remain in the Manor even though he was entitled 
to do so under the express terms of the contract. If 
plaintiff was allowed to terminate his residence and 
thereby terminate his concomitant obligations as of that 
time, more than the principle of mutuality has been 
undermined. The security for the amortization of the 
substantial loan involved in a mutual rental scheme 
such as that present in this case, does not permit a uni- 
lateral or whimsical termination of the rental payments 
by one of the tenants. To allow this arbitrary termina- 
tion would destroy the security of such a scheme, subject- 
ing the remaining tenants to the increasing burden of 
continuing on without the necessary funds. Such action 
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on the part of a few tenants could create a momentum 
that would be destructive of the whole scheme. While 
not legally determinative of the issues, these observations 
clearly demonstrate the reasonableness of the terms of 
the contract under these circumstances. The purpose of 
the contract is to preserve the interim continuity of the 
payments, a condition consistent with the taxes, main- 
tenance, and amortization requirements and other bur- 
dens of tenancy and ownership. 

It is hornbook law that in construing a written con- 
tract for the purpose of ascertaining the intention of 
the parties, the instrument must be considered as a 
whole, and the intent of the parties must be derived 
from the four corners of the instrument. See, Mills v. 
Aetna Ins. Co., 168 Neb. 612, 96 N. W. 2d 721 (1959); 
Mid States Engineering v. Rohde, 182 Neb. 590, 156 N. 
W. 2d 149 (1968); Inland Drilling Co. v. Davis Oil Co., 
183 Neb. 116, 158 N. W. 2d 536 (1968). A corollary rule 
is that in construing a contract, the court must give 
meaning to all of its parts, and any interpretation which 
renders meaningless any part of the contract must be 
avoided. The reason is self-evident: If a particular 
construction renders part of a contract meaningless, 
it is indicative that the construction is not in ac- 
cord with the parties’ intentions. Beister v. John 
Hancock Mut. Life Ins. Co. 356 F. 2d 634 (8th 
Cir., 1966). The majority opinion focuses upon the re- 
fund clause of this contract to justify its decision with- 
out considering the meaning of the clause which, in 
my view, is determinative of this case, thereby violating 
the rule set out above. 

It is not within the province, function, or duty of the 
court to alter, revise, or modify any contract by con- 
struction, or to make a new or different contract from 
that for which the parties bargained, regardless of 
whether the result superficially seems to be harsh. The 
court’s duty is confined to the construction of the con- 
tract the parties have made for themselves. Preferred 
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Risk Mut. Ins. Co. v. Continental Ins. Co., 172 Neb. 
179, 109 N. W. 2d 126 (1961); Richardson v. Waterite 
Co., 169 Neb. 263, 99 N. W. 2d 265 (1959). Principles of 
contract construction cannot be applied to vary the 
meaning of that which is otherwise clear and unambigu- 
ous. The rule of Lortscher v. Winchell, 178 Neb. 302, 
133 N. W. 2d 448 (1965), is a sound, viable rule of con- 
struction when applied in an appropriate case. But that 
rule is based upon the assumption that there is some 
predicate for its use, viz, some ambiguity or uncer- 
tainty in the contract. If indeed there is no ambiguity, 
there is no need for construction, and hence no need to 
apply the rule. 

To be ambiguous the meaning of the contract must 
be obscure, or doubtful, incapable of ascertainment with- 
in the four corners of the instrument. 3 Words and 
Phrases (Perm. Ed.), p. 440 (1953). Ambiguity should 
not be created or determined by the use of hindsight, nor 
after the lawsuit has commenced and the parties have 
taken polarized positions with respect to their construc- 
tion of the contract. Whether the terms of the contract 
could have been more clearly expressed cannot be solely 
determinative of the question of ambiguity; a contract 
must be read as a whole and the meaning therein ascer- 
tained from the face of the instrument. It seems clear 
that the meaning of the contract is capable of ascertain- 
ment within the four corners of the contract in this 
case. It is patently obvious that resort to extraneous 
factors is not justified in this case, that the meaning 
must be deduced from the contract itself, and that the 
rule of Lortscher v. Winchell, supra, is not applicable. 

The majority opinion equates surrender of the prem- 
ises with termination of the monthly payments. This 
follows, says the majority opinion, because of the rule 
of Lortscher relating to contemporary interpretations 
of a contract by acts of the parties. As stated earlier, 
however, that rule is inapplicable where the language of 
the contract is not ambiguous. Even assuming ambigu- 


Vou. 185] JANUARY TERM, 1970 667 


Westbrook v. Masonic Manor 


ity in the contract, I still cannot agree with the majority 
opinion. The decision assumes that prior to March 19, 
1967, the Manor did not consider plaintiff liable for pay- 
ment of monthly maintenance fees after having sur- 
rendered the apartment. This is a plausible assump- 
tion only. It is also possible that the action was taken 
as an attempt to make explicitly clear that which was 
already inherent in the contract, so that no questions 
could be raised. Even if the majority opinion is cor- 
rect in its assumption, it still does not justify application 
of the rule of Lortscher in this case. Before the rule 
that contemporary interpretation of a contract by acts 
of the parties is entitled to great or controlling weight 
applies, it should appear that they were acts of both 
parties, done with knowledge and in view of a purpose 
at least consistent with that to which they are sought to 
be applied. 17 Am. Jur. 2d, Contracts, § 274, p. 687 
(1964). Lortscher involved a series of mutual interpre- 
tations between the parties in terms of their actions and 
subsequent agreements, rather than a unilateral act 
or interpretation as in this case. Mutuality of interpre- 
tation, the foundation for the Lortscher rule, is con- 
spicuously absent, with the result that the rule has been 
severely broadened. 

In this case the majority opinion balloons a single 
unilateral act during the course of performance into 
a rewriting of the original contract. I fell strongly that 
no rule of construction should be used to affirmatively 
destroy the express written provision of a contract. Con- 
duct during the course of performance, unless it con- 
stitutés a modification for a consideration, should never 
apply to action on a single occasion or to action of one 
party only. Self-serving conduct is not entitled to weight 
one way or another. 

The conduct of the defendant here must be weighed 
in light of the terms of the agreement and the possible 
meanings of its conduct. Is the defendant to be pe- 
nalized because of the security action it took to prevent 
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further disputes of this nature? Can it reasonably be 
said that the further strengthening of an already clear 
contract creats ambiguity? 

I point out that we are not dealing here with an ex- 
ecutory contract with repeated occasions of performance 
by the parties. Nor are we dealing here with any course 
of performance accepted by or acquiesced in without 
objection by the other party. The rules relating to in- 
terpretation by a course of performance relate to an en- 
tirely different situation than is present in this case. I 
submit that the express terms of a contract should re- 
ceive preferential if not conclusive treatment in the in- 
terpretation of the contract unless there is ambiguity. 
I submit that the purported expansion of the rule in 
Lortscher v. Winchell, supra, leaves the door open for 
this court to rewrite contracts. It would further appear 
that the security of a party in his reliance on the clear 
and express terms of a contract can only be preserved 
by rigid requirement of performance. 

It is my opinion that the judgment of the district court 
should be reversed. 


EMILIA POCEVICIUS, APPELLANT, v. ARMOUR & Company, 
APPELLEE. 
178 N. W. 2d 265 


Filed June 19, 1970. No. 37517. 


1. Workmen’s Compensation: Evidence. In a workmen’s compen- 
sation proceeding, the burden of proof is upon claimant to estab- 
lish by evidence the facts essential to recovery. 

2. Workmen’s Compensation: Appeal and Error. On appeal to the 
Supreme Court, a workmen’s compensation proceeding will be 
considered de novo upon the record, but where the evidence is 
conflicting and cannot be reconciled, the fact that the trial 
court observed the demeaner of witnesses and gave credence 
to the testimony of some rather than others will be considered. 

3. Workmen’s Compensation: Evidence. To recover in a work- 
men’s compensation case, a claimant must offer proof which 
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preponderates in her favor on each of the indispensable ele- 
ments of her claim. 

. Where the testimony gives rise to conflicting 
inferences of equal degree of probability so that the choice 
between them is a mere matter of conjecture, a workmen’s 
compensation award cannot be obtained. 


Appeal from the district court for Douglas County: 
JAMES P. O’Brien, Judge. Affirmed. 


John J. Higgins and J. Patrick Green of Eisenstatt, 
Higgins, Miller & Kinnamon, for appellant. 


Edwin Cassem of Cassem, Tierney, Adams & Henatsch, 
for appellee. 


Heard before Wuite, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, and Newton, JJ., and CoLWELL, District Judge. 


NEWTON, J. 

This is an action brought under the Workmen’s Com- 
pensation Act. A piece of metal fell on plaintiff and in- 
flicted a minor cut on her head. She subsequently suf- 
fered from an emotional condition that resulted in loss 
of sensitivity in her left side and restricted use of the 
muscles and members on her left side. The question 
presented is whether the head injury was or was not 
a proximate cause of her emotional condition. The 
single and three judge compensation courts, and the 
district court, denied recovery. We affirm the judgment 
of the district court. 

On September 2, 1966, while in the course of her 
employment by defendant, plaintiff sustained the in- 
jury mentioned above. Plaintiff's statement that she 
lost consciousness for a considerable period of time 
is flatly contradicted by the doctor and nurse who at- 
tended her. The wound bled very little and required 
four stitches. As a precaution, she was hospitalized for 
4 days at which time it was ascertained that she was 
suffering from a severe anemic condition of long stand- 
ing. She complained of headaches and dizziness. She 
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was then referred to her own doctor, Dr. Koszewski, and 
was again hospitalized on September 13, 1966. Dr. 
Koszewski attributed her anemia to a loss of blood and 
treated her for anemia, inflammation of the colon, head- 
aches, and dizziness. The latter ailments he ascribed 
to a cerebral concussion he felt she sustained from the 
blow on her head. She was discharged on October 2, 
1966, but returned to the hospital on November 16, 1966, 
and underwent a panhysterectomy or excision of her 
uterus, uterine cervix, fallopian tubes, ovaries, and also 
an appendectomy. 

Plaintiff returned to work for 5 weeks, from March 
20 to April 24, 1967, developed a duodenal ulcer, and 
was again hospitalized from April 30 to May 13, 1967. 
She returned to work July 13 or 20, 1967, and worked 
until October 27, 1967, with the exception of a 3-week 
vacation. On the latter date defendant closed its plant 
and her employment was terminated. She was again 
hospitalized in November 1967, at which time she had a 
cyst removed from her left shoulder and an abscessed 
tooth removed. 

During the period of her treatment by Dr. Koszewski, 
she continued to complain of headaches, vertigo or dizzi- 
ness, and blurred vision. Dr. Ladwig was called in and 
ascribed these ailments and her emotional condition to a 
cerebral contusion sustained in the September 2, 1966, 
accident. All of the medical experts agree that her 
hysteria and the partial loss of use of her left side is 
not the result of any physical condition but results from 
her emotional condition. Plaintiff’s doctors ascribe this 
emotional condition to the supposed cerebral concussion 
or contusion sustained on September 2, 1966, notwith- 
standing she had no skull fracture or bleeding from 
the ears or nose. They were not aware of her past medical 
history. 

Hospital records established that on April 20, 1960, she 
was hospitalized for tonsillitis and had a tonsillectomy. 
On August 29, 1960, she was again admitted to a hos- 
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pital for gastroenteritis and heart trouble and she then 
complained of headaches of several weeks standing, left 
shoulder pain, blurred and double vision, and vertigo. 
She was placed on a high iron diet. In 1964 she was 
hospitalized for bronchitis and was again placed on a 
high iron diet. A tranquilizer type of drug was pre- 
scribed for her. Plaintiff’s medical experts concede that 
dizziness may result from anemia and that it is not 
unusual for women to have severe emotional reactions 
after a hysterectomy. 

Dr. Muehlig, a neurological surgeon, examined plain- 
tiff at defendant’s request. He also had available all 
of her past hospital records. He agrees that plaintiff is 
totally disabled and that her present physical handicaps 
are the result of her emotional or hysterical condition. 
He disagrees as to the cause of this emotional disturb- 
ance, and denies that she had sustained a cerebral con- 
tusion, or that her injury was of a type that could cause 
a prolonged hysteria or severe neurosis. He attributes 
her mental or nervous condition to multiple life prob- 
lems and states that emotional upsets are common fol- 
lowing a panhysterectomy. He found inconsistencies in 
her reactions during the examination. She pretended 
deafness but understood when spoken to. Her left side 
was supposed to be numb but when gentle pressure 
was applied, she complained of pain. He concludes 
that her accident might cause a temporary hysteria, but 
that she would have had it anyway and the accident 
could only have been a temporary aggravating factor. 

In recent years the plaintiff has sustained numerous 
physical difficulties. She had pneumonia on* several 
occasions, a tonsillectomy, anemia, heart trouble, chronic 
gastroenteritis, bronchitis, diverticulosis, chronic in- 
flammation of the fallopian tubes, a tumor on the uterus, 
inflammation of the bladder and kidneys, pleurisy, a 
panhysterectomy, edema, thrombophlebitis, a cyst re- 
moved from the left shoulder, and a duodenal ulcer. She 
appears also to have been susceptible to vertigo, con- 
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tinuous headaches, and blurred or double vision as early 
as 1960, and was having tranquilizers prescribed for her 
use as early as 1964. Her general condition and experi- 
ence was such as might well render a susceptible per- 
son subject to hypochondriasis and the fact that her 
present physical condition is attributable solely to her 
mental condition or hysteria indicates that she may well 
be so classified. It appears that the trial courts found 
such to be the case and that her condition is not attrib- 
utable to her accident. 

In a workmen’s compensation proceeding, the burden 
of proof is upon claimant to establish by evidence the 
facts essential to recovery. See, Hardin v. Moorman 
Manuf. Co., 179 Neb. 869, 140 N. W. 2d 820; Hula v. 
Soennichsen, 178 Neb. 484, 134 N. W. 2d 47. On appeal 
to the Supreme Court, a workmen’s compensation pro- 
ceeding will be considered de novo upon the record, 
but where the evidence is conflicting and cannot be 
reconciled, the fact that the trial court observed the de- 
meanor of witnesses and gave credence to the testimony 
of some rather than others will be considered. See 
Chiles v. Cudahy Packing Co., 158 Neb. 713, 64 N. W. 
2d 459. 

Plaintiff’s condition is not in dispute, but there is an 
unreconcilable disagreement among the medical experts 
called as to the cause of that condition. Plaintiff’s doc- 
tors attribute her condition to her accident but they were 
unaware of her past medical history. The doctor called 
by defendant testified that her condition could not have 
been the result of the accident but rather of multiple 
life problems and would have resulted regardless of 
the accident. The fact that plaintiff had had similar 
difficulties in earlier years, the slightness of her physical 
injury due to the accident, and her having returned to 
work for several months until the plant where she was 
employed closed, all tend to sustain the evidence ad- 
duced by defendant and the finding of the trial courts. 
On this record we are unable to conclude that the trial 
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courts erroneously gave credence to the expert testi- 
mony produced by defendant in preference to that of 
plaintiff. To recover in a workmen’s compensation case, 
a claimant must offer proof which preponderates in her 
favor on each of the indispensable elements of her claim. 
Where the testimony gives rise to conflicting inferences 
of equal degree of probability so that the choice be- 
tween them is a mere matter of conjecture, a workmen’s 
compensation award cannot be obtained. See Welke 
v. City of Ainsworth, 179 Neb. 496, 138 N. W. 2d 808. 
In view of the conflicting testimony of the medical ex- 
perts, it is difficult for one not trained in the science of 
medicine to intelligently resolve the matter before us. 
We would be compelled to indulge in a certain degree 
of conjecture were we to reverse the findings of the 
compensation court. In view of the other factors above 
mentioned, we are inclined to agree that plaintiff has not 
proved her claim by a preponderance of the evidence and 
we affirm the judgment of the district court. 
AFFIRMED. 
SMITH, J., concurs in the result. 


STATE OF NEBRASKA, APPELLEE, Vv. WALTER ALLEN GREEN, 
APPELLANT. 
178 N. W. 2d 271 
Filed June 19, 1970. No. 37543. 


Criminal Law: Attorneys at Law. An accused may waive his 
right to be represented by an attorney if he does so intelligently 
and understandingly. 


Appeal from the district court for Dawes County: 
Rosert R. Moran, Judge. Affirmed. 


Albert W. Crites, for appellant. 


Clarence A. H. Meyer, Attorney General, and Melvin 
K. Kammerlohr, for appellee. 
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Heard before Wire, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, and Newton, JJ., and CHApDDERDON, District 
Judge. 


CHapDpERDON, District Judge. 

This is an appeal from a plea of guilty and sentence 
on the charge of burglary of the American Legion Club 
in Chadron, Nebraska. 

The record shows that the defendant waived a pre- 
liminary hearing in county court, after being advised 
of his right to an attorney, and was bound over to the 
district court for Dawes County, Nebraska. 

On September 8, 1969, he appeared in the district 
court and was advised of his right to an attorney to 
represent him “at no expense to you.” He waived the 
right to an attorney. The trial court inquired about 
his age and his educational background, which showed 
that he had received a high school diploma and 9 hours 
of college work. The trial court also asked him if he 
had been in trouble before, and he stated he had been 
in Texas and Missouri, and that he had escaped from 
the Missouri penitentiary; and stated that he was fami- 
liar to a considerable extent with court proceedings. 
The defendant indicated that he intended to plead guilty, 
and the court explained to him the consequences of a 
guilty plea, and in detail explained the duty of the 
State in proving him guilty in the event he entered a 
plea of not guilty. 

The court then asked the county attorney what evi- 
dence he had to prove the crime, and the county attor- 
ney advised the court of the evidence which if proven 
would show the defendant guilty, and the defendant ad- 
mitted that the facts were true and that he did not wish 
to comment on any of the facts. After this defendant 
again waived his right to have an attorney and entered 
a plea of guilty. 

‘The court ordered a pre-sentence investigation, and 
on October 14, 1969, the defendant again appeared and 
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the court again asked him if he wanted an attorney ap- 
pointed at the expense of the county and the defendant 
again waived the right to an attorney. After question- 
ing him about four previous convictions and two other 
burglaries in Custer County, defendant was sentenced to 
a term of not less than 3 nor more than 7 years. 

There are two assignments of error but both go to 
the fact that the court did not appoint an attorney to 
represent him. 

In State v. Brevet, 180 Neb. 616, 144 N. W. 2d 210, 
this court said: “Defendant appears to be of the opin- 
ion that the waiver of legal counsel must be by replies 
to ritualistic questions,—that the waiver is one of form 
rather than intent. With this we do not agree. The 
situation before the court was one which showed that 
the defendant knew the crime with which he was 
charged and the extent of the punishment that could 
follow his guilty plea. He made it clear that he desired 
to admit his guilt and accept his punishment. Having 
come to this conclusion the defendant did not want a 
lawyer of his own choice nor one provided at the ex- 
pense of the state,—he desired no lawyer at all. Under 
these circumstances, for this court to say that the fail- 
ure to advise defendant by a precise ritualistic state- 
ment that he could have counsel at the expense of the 
state reduces the law to form rather than substance. We 
submit that the defendant was meticulously advised of 
his rights and the consequences that could follow by 
their waiver. The defendant does not contend that he 
was not guilty of the crime charged and' asserts only 
that the failure to follow a prescribed form relieves 
him of the adverse effect of his conviction, otherwise 
proper. We do not subscribe to this theory under the 
facts shown in this record.” 

Although this court has held that a defendant may 
not waive his right to an attorney unless he does so in- 
telligently and understandingly, the facts in this case 
would lead to no other conclusion than that this defend- 
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ant did waive his right intelligently and understand- 
ingly, and that the facts stated by the county attorney 
to the trial court, which the defendant admitted to be 
true, showed that he was guilty beyond a reasonable 
doubt. 
We affirm the judgment of the trial court. 
AFFIRMED. 


Strate OF NEBRASKA, APPELLEE, V. JAMES LEE BIRDWELL, 
APPELLANT. 
178 N. W. 2d 270 
Filed June 19, 1970. No. 37544. 


Criminal Law: Attorneys at Law. An accused may waive his 
right to be represented by an attorney if he does so intelligently 
and understandingly. 


Appeal from the district court for Dawes County: 
RosertT R. Moran, Judge. Affirmed. 


Albert W. Crites, for appellant. 


Clarence A. H. Meyer, Attorney General, and Melvin 
K. Kammerlohr, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, and Newron, JJ., and CHappEeRDoN, District 
Judge. 


CHADDERDON, District Judge. 

This is a companion case to State v. Green, ante p. 
673, 178 N. W. 2d 271, and is the same in all essential 
details, and the opinion in that case controls this case. 

We affirm the judgment of the district court. 

AFFIRMED. 
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Mito J. EMBREE, APPELLANT, V. STERLING ELECTRIC 
CoMPANY, A CORPORATION, APPELLEE. 
178 N. W. 2d 275 
Filed June 19, 1970. No. 37576. 


Statutes: Courts. It is only where no specific provision has been 
made in the municipal court rules of civil procedure that the 
district court rules of procedure relating to such matters govern 
and apply to actions in the municipal courts of metropolitan and 
primary cities. 

Appeal from the district court for Douglas County: 

DonaLp J. Hamiiton, Judge. Affirmed. 


Charles Ledwith, for appellant. 


Robert K. Silverman of Silverman & Silverman, for 
appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, and NEwrTon, JJ., and CoLwELL, District Judge. 


McCowy, J. 

The district court affirmed a final order of the 
Omaha municipal court denying defendant’s motion to 
vacate and set aside a default judgment against him. 
The defendant relies on the fact that the clerk of the 
municipal court did not mail a notice of the rendition 
of the judgment. 

On January 24, 1969, plaintiff filed an action against 
the defendant on an open account in the municipal court 
of Omaha. Answer day was February 3, 1969. When 
the case was called at that time, plaintiff’s counsel was 
advised by the court that the cause had been continued 
by request of the defendant to February 10, 1969, at 9 
am. At that time, plaintiff’s counsel again appeared, 
defendant did not appear, and the default judgment was 
entered against the defendant on February 10, 1969. On 
February 11, 1969, a motion of the defendant to make 
more definite and certain was received and filed by 
the court. Thereafter proceedings for execution and 
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in aid of execution were taken by plaintiff. On April 
29, 1969, the defendant filed a motion for an order vacat- 
ing and setting aside the judgment. The motion was 
overruled on May 26, 1969. Thereafter the defendant, 
as plaintiff in error, filed a petition in error in the dis- 
trict court. After answer and argument, the cause was 
taken under advisement and on December 5, 1969, the 
district court entered its judgment affirming the action 
of the municipal court. 

The defendant contends that section 25-1301.01, R. 
R. S. 1943, which applies to procedure in district courts 
is also applicable here because of the provisions of sec- 
tion 26-1,201, R. R. S. 1943. 

Section 25-1301.01, R. R. S. 1943, as to district courts 
provides: “Within three days after the rendition of 
any judgment, the clerk of the court shall send a post 
card by United States mail to each party who has made 
an appearance in the action, or to his attorney or attor- 
neys of record, advising that a judgment has been ren- 
dered and the date of rendition thereof.” 

Section 26-1,201, R. R. S. 1943, is a part of the pro- 
cedure provisions dealing with the municipal court 
in metropolitan and primary cities. It provides: “All 
provisions of the district court code of civil procedure, 
and all other provisions of the statutes of Nebraska not 
in conflict with the provisions of this article and relat- 
ing to matters for which no specific provision has been 
made herein, shall govern and apply to actions in the 
municipal court.” 

Section 26-199, R. R. S. 1943, is also a part of the 
code of civil procedure applicable to metropolitan muni- 
cipal courts. That section provides: ‘The case shall 
stand for trial on the day and hour stated in the sum- 
mons, or on the day and hour to which the same is con- 
tinued as provided by law. If either party shall fail to 
appear at the time set for the trial, the case may pro- 
ceed to judgment at the request of the party appearing, 
at any time thereafter, prior to an appearance by the 
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opposing party, without further notice; Provided, when 
there has been an appearance in the case and judgment 
shall not be taken on the day set for trial, either party 
may call the case up for trial by serving a written no- 
tice on adverse parties or their attorneys of record of 
his intention to call the case up for trial; and provided, 
further, that the case shall not be set for trial at any 
time prior to five days from the service of the notice.” 

The Legislature has specifically set out the procedure 
for the entry of default judgments in the municipal court. 
That procedure also provides that under the circum- 
stances here, such a judgment may be entered “without 
further notice.” It is only where no specific provision has 
been made in the municipal court rules of civil procedure 
that the district court rules of procedure relating to such 
matters govern and apply to actions in the municipal 
courts of metropolitan and primary cities. It should 
also be noted that the purpose of section 25-1301.01, R. 
R. S. 1943, was to require the mailing of a notice of 
the rendition of a judgment after a case had been taken 
under submission by the court. See Simmons v. Lincoln, 
176 Neb. 71, 125 N. W. 2d 63. 

The specific provisions of section 26-199, R. R. S. 1943, 
leave no vacuum to be filled by the general provisions of 
section 26-1,201, R. R. S. 1943, as to default judgments 
entered at the time set for trial in the municipal court. 

The action of the district court was correct and is 
affirmed. 

AFFIRMED. 


R. D. LowRAnceE, INC., A CORPORATION, APPELLEE, V. JAMES 
E. PETERSON, APPELLANT. 
178 N. W. 2d 277 


Filed June 26, 1970. No. 37389. 


1. Words and Phrases. The meaning of the word “knowingly” in 
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a criminal statute varies in the context. It commonly imports 
a perception of facts requisite to make up crime. 

2. Warranty. An implied warranty can be excluded or modified 
by usage of the trade. 


Appeal from the district court for Lincoln County: 
HucuH Stuart, Judge. Affirmed. 


McGinley, Lane, Mueller, Shanahan & McQuillan, 
for appellant. 


Gregory J. Beal and Frederick E. Wanek, for appellee. 


Heard before WHITE, C. J., CARTER, SPENCER, BOSLAUGH, 
SmitH, McCown, and Newton, JJ. 


SMITH, J. 

Defendant James E. Peterson purchased from plain- 
tiff feeder heifers that developed infectious bovine rhino- 
tracheitis (“IBR” or red nose) at some time. Peterson 
counterclaimed. for breach of implied warranties of mer- 
chantability and fitness. Plaintiff contended that Peter- 
son, having accepted the heifers after inspection, had ex- 
cluded the warranties under a usage of the trade. 

On the counterclaim a jury allowed only $526.40, the 
value of four head that Peterson had refused to ac- 
cept. Peterson appeals. He attacks chiefly jury in- 
structions and evidentiary rulings concerning trade 
usage on the ground it violated public health regulations. 

Peterson, a North Platte pharmacist, owned and op- 
erated a commercial feedlot at Big Springs. He au- 
thorized William Shannon, head cattle buyer for John 
Morrell and Company at Ottumwa, Iowa, to purchase 
for Peterson cattle suitable for the feedlot. Shannon 
placed the order orally with Robert D. I.owrance, presi- 
dent of plaintiff. Lowrance filled the order by purchasing 
yearling heifers at sale barns in Maryville, Missouri. 
The health of each head at the sale was certified by 
Dr. Edward Powell, deputy state veterinarian of Missouri. 

Lowrance hired a trucking company to transport the 
heifers without rest to Big Springs, 440 miles away. He 
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watched the loading of the trailers, timely notifying 
Peterson’s agent of each departure. Lowrance’s commis- 
sion charge was $0.25 cwt. Pertinent data are as follows: 


Delivery 
Date (Jan. Commission 
1968) Quantity Weight Cost Charged 
7 67 41,665 $ 9,169.50 $104.16 
14 140 81,150 17,650.03 202.88 
28 141 85,795 19,074.09 214.49 


The controversy concerns the heifers delivered in two 
truck-trailers on January 14. At Big Springs neither 
trucker noticed a diseased animal. After inspection 
Joseph Ringleman, manager of the feedlot and accepter 
of the January 7th delivery, rejected four head. One 
had lumpy jaw. Three were depressed and feverish. 
Ringleman within his authority accepted the remainder 
with the notation “in good order.” 

On January 15 three head died. Many were sick. 
Ringleman observed stringing mucus and drooping heads 
and ears. He administered mostly antibiotics to 60 head. 
The next day three more head were dead. On January 
18 Dr. Darlan Rezac first examined the animals. He 
approved Ringleman’s treatment. His diagnosis of IBR is 
undisputed. In August the death toll ended with 81 head. 
IBR ordinarily is not a killer in that proper treatment 
limits loss to 2 percent. 

Clinical signs of IBR are gauntness, fever, cough, 
polypnea, and mucus stringing from nostrils. Necropses 
by Dr. Rezac revealed typical lesions of red noses, ex- 
udates in tracheae, and lesions in upper respiratory 
tracts. 

In Dr. Powell’s opinion the incidence of IBR was high 
in the Middle West and higher in Maryville than in 
localities farther north. No clinical signs of IBR ap- 
peared during his inspections at Maryville. One day to 
several months after exposure may elapse before clinical 
signs develop. Dr. Rezac, on the other hand, estimated 
the period to be within a few days or a week, depending 
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on stress. In normal practice the cattle are vaccinated 
at the feedlot at once, according to Dr. Powell, or after 
a rest, according to Dr. Rezac. 

There is sufficient evidence of this usage in the trade: 
The buyer after inspection cuts out cattle that do not 
suit him, and his acceptance of cattle is irrevocable and 
without recourse. 

Health regulations promulgated by the Nebraska De- 
partment of Agriculture provide: “No animal... that 
is affected with or exposed to any infectious .. . disease 
.. . Shall be... transported into . . . Nebraska.” 
Statutes provide: “It shall be unlawful for any person 
to knowingly ... sell .. . any domestic animal .. . 
affected with an infectious ... disease, except as pro- 
vided by sections 54-701 to 54-753, and the. . . regula- 
tions prescribed by the Department of Agriculture. .. . 
Any person so offending shall be deemed guilty of a 


misdemeanor ....” § 54-750, R. R. S. 1943. “It shall 
be unlawful for any person to violate any . . . regulation 
... promulgated by the Department . . . pursuant to 


authority granted by sections 54-701 to 54-753, and any 
person so offending shall be deemed guilty of a mis- 
demeanor ....” § 54-751, R. R. S. 1943. The statute 
in our opinion requires interpolation of the word “know- 
ingly” into the administrative regulation. 

The meaning of the word “knowingly” in a criminal 
statute varies in the context. It commonly imports a 
perception of facts requisite to make up crime. See 
Johnson v. Chilson, 29 Neb. 301, 45 N. W. 462 (1890). 
See, also, Black’s Law Dictionary, “Knowingly,” p. 1012 
(4th Ed., 1951); cf. A. L. I. Model Penal Code, §§ 2.02 
(2) (b) and 2.02 (7), pp. 25 and 27 (Proposed Off. Dr., 
1962). That meaning applies here. The district court 
correctly refused Peterson’s requested instruction No. 
9 relating to exercise of reasonable care and knowledge. 

Peterson contends that the usage violated the Uniform 
Commercial Code without reference to section 2-302, 
U. C. C., on unconscionability. The contention is without 
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merit. “... an implied warranty can... be excluded 
or modified by ... usage of trade.” § 2-316 (3) (c), U. 
CoG: 
The judgment is affirmed. od 
AFFIRMED. 


STaTE OF NEBRASKA, APPELLEE, V. JAMES TINDELL, 


APPELLANT. 
178 N. W. 2d 571 


Filed June 26, 1970. No. 37492. 


1. Criminal] Law: Evidence: Trial. Weapons or other instruments 
of crime which are so connected with the crime charged as to 
throw light thereon, or which it is reasonable to infer were 
used in committing it, are admissible even though not shown 
to be connected with the accused, as where they tend to throw 
light on issues other than defendant’s connection with the crime. 

2, Criminal Law: Evidence: Appeal and Error. It is not the prov- 
ince of the Supreme Court to resolve conflicts in the evidence, 
pass on the credibility of witnesses, or weigh the evidence, 
unless it is so lacking in probative force that it is insufficient to 
support, as a matter of law, a finding of guilt beyond a reason- 
able doubt. 


Appeal from the district court for Dawes County: 
RoserTt R. Moran, Judge. Affirmed. 


Albert W. Crites, for appellant. 


Clarence A. H. Meyer, Attorney General, and James 
J. Duggan, for appellee. 


Heard before WuiITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, and Newton, JJ., and CHADDERDON, District 
Judge. 


Newton, J. 

The defendant James Tindell was charged with bur- 
glary in respect to the entering of the American Legion 
Club in Chadron, Nebraska, during the early morning 
hours of August 2, 1969. A jury was waived and trial 
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had to the court. Defendant was found guilty and 
judgment entered against him. 

Defendant was occupying a room in a Lusk, Wyoming, 
hotel with Walter Allen Green and James Lee Birdwell. 
The latter two pleaded guilty to the same offense as that 
with which defendant was charged. On the evening 
of August 1, 1969, the three of them drove to Chadron, 
Nebraska, visited two bars and went to the Legion Club. 
There they had some drinks in the bar where they were 
served by the manager Richard Chappell to whom Bird- 
well spoke about a wall switch in the barroom. They 
then entered the dining room and had dinner during 
which time they were under Mr. Chappell’s observation 
for 5 or 10 minutes. On leaving the Legion Club they 
visited several other bars. Mr. Chappell closed the club 
that evening, locked all doors, and drove a waitress 
home. He then returned to the club to take care of the 
day’s receipts and entered the kitchen to get a sandwich. 
The only lights on were a small one under the back 
bar in the barroom and the kitchen light. A $100 bill, 
to be raffled off, was hanging on a ‘wall in the barroom 
stapled to a sheet of paper. Shortly after 1 am. on 
August 2, 1969, Mr. Chappell heard a noise and opened 
the kitchen door. He was threatened and ordered to 
withdraw back into the kitchen. This he did, but tes- 
tified he saw the defendant, Green, and Birdwell in the 
barroom. He identified defendant by his blue suit and 
blonde hair. The $100 bill and a little other money 
were taken. 

When the police investigated, they found entry had 
been effected by removing screws from a window screen 
and bending it up. A footprint found under the window 
was photographed. Two screwdrivers were found, one 
under the window and one on the bar. The three men 
were arrested in Lusk, Wyoming, on August 2, 1969, and 
the $100 bill was found in the back of a clock in their 
hotel room. 

Defendant testified he was intoxicated, went to sleep 
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in the back of the car, did not participate in the crime, 
and knew nothing of it until told about it the following 
day. Birdwell and Green corroborated defendant’s story 
saying that they entered the Legion Club in the absence 
of defendant. They admitted the screwdrivers belonged 
to Green and were used to effect entrance through the 
window, being interrupted by Mr. Chappell, and taking 
the $100 bill and hiding it in the clock. 

Defendant contends the evidence is insufficient to 
sustain the charge that he participated in the crime; that 
he was too intoxicated to formulate an intent to steal; 
and that the two screwdrivers and the picture of the 
footprint were erroneously admitted in evidence. 

The evidence clearly establishes that the two screw- 
drivers were used to gain entrance to the Legion Club 
through a window. This evidence, together with that 
regarding the footprint, simply serves to prove the un- 
lawful and forceful breaking and entering, a fact ad- 
mitted by defendant. It could not be detrimental or 
prejudicial to defendant in any conceivable manner. It 
was admissible in any event as it tended to prove an 
essential element of the crime, an unlawful entry. 
Weapons or other instruments of crime which are so con- 
nected with the crime charged as to throw light there- 
on, or which it is reasonable to infer were used in com- 
mitting it, are admissible even though not shown to be 
connected with the accused, as where they tend to throw 
light on issues other than defendant’s connection with 
the crime. See, 22A C. J. S., Criminal Law, § 712a, p. 
956, § 712b, p. 964; State v. Stroh, 181 Neb. 24, 146 N. 
W. 2d 756. In any event, there was evidence placing 
defendant at the scene of the crime and actively par- 
ticipating in it. This, in view of the evidence of his 
companions, directly connects him with the items of 
evidence to which he now objects. 

The evidence is conflicting in regard to defendant’s 
participation in the crime. He and his friends contend 
he was not present, but he was positively identified by 
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Mr. Chappell as a participant. The three men had been 
drinking together throughout the evening. Neither Bird- 
well nor Green testified that defendant was in such a 
state of intoxication as to be unaware of his actions 
and defendant concedes he had still been able to walk 
a considerable distance a short time before the offense 
was committed. According to Mr. Chappell, defendant 
had been able to enter the Legion Club through the win- 
dow and take part in the theft. In fact, the defendant 
himself has not stated he was in such a mental state, 
due to intoxication, as to be unaware of his actions. He 
says only that he was intoxicated, was asleep in the car, 
and a nonparticipant. These are factual questions to 
be resolved primarily by the trial court. It is not the 
province of the Supreme Court to resolve conflicts in 
the evidence, pass on the credibility of witnesses, or 
weigh the evidence, unless it is so lacking in probative 
force that it is insufficient to support, as a matter of 
law, a finding of guilt beyond a reasonable doubt. See, 
State v. Brown, 174 Neb. 387, 118 N. W. 2d 328; State v. 
Wilson, 174 Neb. 86, 115 N. W. 2d 794. We find the evi- 
dence of defendant’s guilt to be sufficient to merit our 
sustaining his conviction. 
The judgment of the district court is affirmed. 
AFFIRMED. 


James A. MATSON, APPELLEE, V. JOHN D. Dawson, 
INDIVIDUALLY AND AS PARENT AND NATURAL GUARDIAN 
oF DiaNA DAWSON, A MINOR, APPELLEE, IMPLEADED 
witH DIANA DAWSON, A MINOR, APPELLANT. 
178 N. W. 2d 588 


Filed June 26, 1970. No. 37500. 


1. Highways: Words and Phrases. An intersection is the area em- 
braced within the lateral curb lines or, if none, then the lateral 
boundary lines of two or more highways, which join one another 
at an angle. 
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2. Statutes: Highways: Animals. Statutory traffic rules have not 
been made applicable to horseback riders, but they are bound 
by common law rules. 

3. Highways: Automobiles: Animals. All travelers upon the high- 
ways, regardless of their means of travel, must use reasonable 
care for their own safety and the safety of others. 

4. Highways: Automobiles. A left-hand turn across a highway 
between intersections is fraught with danger and a party making 
such a turn is required to exercise a degree of care commen- 
surate with the danger. 

The giving of the statutory signal for a left 
turn under such circumstances will not absolve the driver from 
negligence where he fails to exercise care for his own safety, 
and that of others, by looking to the front and rear for the 
approach of other vehicles using the highway. 

6. Highways: Negligence. One who attempts to cross a street 
between intersections without looking for approaching traffic 
is guilty of such negligence as will bar a recovery as a matter 
of law. 


. When one in a place of safety sees or could have 
seen the approach of a moving vehicle in close proximity and 
suddenly moves from the place of safety into the path of such 
vehicle and is struck, his own conduct constitutes contributory 
negligence of such degree as to preclude recovery. 

8. Words and Phrases. The requirement “to look” means to look 
at a time and place when to look would be effective. 


Appeal from the district court for Red Willow County: 
JACK H. HENprRIx, Judge. Reversed and remanded with 
directions to dismiss. 


Maupin, Dent, Kay, Satterfield & Gatz, Donald E. 
Girard, and Gary L. Scritsmier, for appellant. 


Lyons, Wood & Carroll, for appellee Matson. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, and Newton, JJ., and CoLweELt, District Judge. 


NEWTON, J. 

This case involves a collision between a horse ridden 
by plaintiff and an automobile operated by Diana Daw- 
son, hereinafter called defendant. Plaintiff was injured 
and the verdict and judgment in the trial court were in 
plaintiff’s favor. Questions presented are whether or 
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not defendant was guilty of negligence which was a 
proximate cause of the accident and whether or not 
plaintiff was guilty of contributory negligence sufficient 
to bar recovery. We reverse the judgment of the dis- 
trict court and dismiss the case. 

The following facts are undisputed. The accident 
occurred on B Street in McCook, Nebraska, at approxi- 
mately 6:30 p.m., central standard time, on December 
23, 1967. B Street is also the route of U. S. Highways 
Nos. 6 and 34 and runs in an east-west direction. It isa 
four lane paved highway with a narrow median sepa- 
rating the east and west bound lanes. At the scene of 
the accident, there is a private road running into a 
motel on the north side of the street and a short break 
in the median to facilitate ingress to and egress from 
the motel. Plaintiff had ridden his horse a considerable 
distance down B Street in an easterly direction and at a 
point about 3 blocks west of the motel moved from the 
south side of the outside lane to the north side of the 
inside lane. In doing so, he crossed immediately in front 
of an east bound car which slowed down to 5 miles per 
hour. At this point the horse broke into a lope and the 
east bound car followed to the break in the median at 
the motel where plaintiff crossed into the west bound 
traffic lane. As plaintiff approached the median break, 
he signaled a left turn, a car passed and some children 
in the car shouted which “spooked” the horse and com- 
pelled him to hang on to the saddle horn with his free 
hand. Defendant was driving west at 20 to 25 miles 
per hour. She first saw the horse as it was about at the 
median and starting across into the west bound lanes. 
Plaintiff had seen the car approaching when it was 
100 to 200 feet away. Plaintiff in describing what oc- 
curred after his horse was spooked, said: “He jumped 
and I got to goin’ down that way, and about that time 
I looked up and there was another car comin’—oh, it’s, 
I couldn’t see what color of car it was. I was in this 
here (indicating) darn near in that turn there (indicat- 
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ing). I was out in—already startin’ to make that turn, 
then all at once I got hit.” (Emphasis supplied.) It was 
plaintiff’s intention to cross to the north side of B Street 
and continue east on the highway shoulder. The accident 
occurred at a point a short distance east of the motel 
driveway and the defendant’s car stopped just to the east 
of the driveway. Contact with the car was made, as 
evidenced by a dent, at a point just above the left rear 
wheel. The horse spun around and fell, with plaintiff 

still in the saddle, adjacent to the north curb. 

There is some dispute as to the degree of darkness. 
Plaintiff says when he first saw defendant’s car it was in 
the north or outside west bound traffic lane, but the sec- 
ond time he saw it, it was in the inside lane and that the 
accident occurred in the inside lane. Defendant’s evi- 
dence is that the car was in the outside lane at all times. 
Both agree it veered slightly to the right just before 
the collision. Defendant maintains the horse crossed to 
the west bound lanes at a gallop. Plaintiff testified 
the horse was in a fast walk and under control at all 
times, but the driver of the car that followed plaintiff 
east on the highway was called as a witness by plaintiff 
and testified the horse was still in a lope when it crossed 
the median. 

Are the facts sufficient to sustain the verdict for 
plaintiff? There is no evidence that defendant’s brakes 
were applied prior to the collision or that the car skidded 
when it veered slightly to the right. In the absence of 
a skid, it is apparent that the rear wheels necessarily 
followed the front ones. The front end of the car did 
not strike the horse and it is evident that the only man- 
ner in which contact could be made with the left rear 
portion of the car was for the horse to run into the 
automobile. Plaintiff had been paralleling the median 
just to the south and traveling east. His attention was 
diverted from approaching traffic by the actions of the 
horse at the time he turned left through the median and 
when he looked up, it was too late to avoid the collision. 
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Defendant did not see the horse in the east bound 
lane until it was crossing the median at a compara- 
tively rapid pace. She was proceeding in a west bound 
lane which was free of traffic and could not be legally 
charged with the necessity of observing plaintiff in the 
east bound lane until he began a left turn. The area 
was not an intersection where a left turn might be an- 
ticipated and although plaintiff says he gave a hand and 
arm signal for a left-hand turn prior to reaching the 
end of the median, he concedes that when the horse acted 
up, he seized the saddle horn and ceased to signal. 

An intersection is the area embraced within the lateral 
curb lines or, if none, then the lateral boundary lines 
of two or more highways, which join one another at an 
angle. See § 39-741, R. R. S. 1943. There was not a 
junction of two or more highways at the scene of this 
accident, but only a private road branching off the 
highway. Plaintiff was making a left-hand turn between 
intersections on a heavily traveled thoroughfare. Visi- 
bility was somewhat impaired by darkness, although 
there were street lights in the area, and plaintiff was 
aboard an unlighted means of conveyance. 

A horse-drawn carriage, a horseback rider, a cyclist, 
or a pedestrian are equally entitled to the use of the 
highways with motor vehicles. See, Tyler v. Hoover, 
92 Neb. 221, 138 N. W. 128; Johnson v. Anoka-Butte 
Lumber Co., 141 Neb. 851, 5 N. W. 2d 114. 

The statutes of this state setting out the rules of the 
road appear to be limited in effect to vehicular traffic 
and inapplicable to horseback riders. Such riders are 
nevertheless bound by common law rules. See Guynan 
v. Olson, 178 Neb. 335, 133 N. W. 2d 571; Tyler v. Hoover, 
supra. All travelers upon the highways, regardless of 
their means of travel, must use reasonable care for 
their own safety and the safety of others. A left-hand 
turn across a highway between intersections, particularly 
under the circumstances existing here, is fraught with 
danger and a party making such a turn is required to 
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exercise a degree of care commensurate with the danger. 
See Petersen v. Schneider, 153 Neb. 815, 46 N. W. 
2d 355. “The giving of the statutory signal for a left 
turn under such circumstances will not absolve the 
driver from negligence where he fails to exercise care 
for his own safety, and that of others, by looking to the 
front and rear for the approach of other vehicles using 
the highway.” Petersen v. Schneider, supra. The same 
rule is applicable to a pedestrian crossing a street be- 
tween intersections. One who attempts to cross a street 
between intersections without looking for approaching 
traffic is guilty of such negligence as will bar a recovery 
as a matter of law. See, Ficke v. Gibson, 153 Neb. 
478, 45 N. W. 2d 436; Palmer v. McDonald, 171 Neb. 
727, 107 N. W. 2d 655. Of similar import is the rule 
that when one in a place of safety sees or could have 
seen the approach of a moving vehicle in close proximity 
and suddenly moves from the place of safety into the 
path of such vehicle and is struck, his own conduct 
constitutes contributory negligence of such degree as 
to preclude recovery. See Palmer v. McDonald, supra. 

Prior to the accident, plaintiff was in a place of safety 
either in the east bound traffic lane or on the median. 
As he approached the break in the median, he saw the 
defendant’s automobile approaching at a distance of 
100 to 200 feet. He did not look again prior to crossing 
into its path but states that he started to turn and 
“got hit” just as he looked up. He insists that he had his 
horse under control at all times and if so, his actions 
were willful and not due to any unexpected action of the 
horse. The requirement “to look” means to look at a 
time and place when to look would be effective. See 
Petersen v. Schneider, supra. We can only conclude 
that plaintiff's own negligence was sufficient to bar 
recovery. 

Furthermore, we are unable to find negligence on the 
part of defendant. The highway ahead of her was clear 
and she was proceeding at a reasonable rate of speed. 
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She did not strike plaintiff’s horse, but on the contrary, 
the horse ran into the side of her automobile. In any 
event, she was not required to anticipate that plaintiff, 
who was proceeding in the opposite direction, would 
attempt to cross the street as she approached. A per- 
son has no duty to anticipate negligence on the part of 
others, and, in the absence of notice or knowledge to 
the contrary, is entitled to assume, and to act on the 
assumption, that others will exercise ordinary care. Good 
v. Jones, 184 Neb. 454, 168 N. W. 2d 520. By the time it 
became apparent to defendant that a crossing was being 
undertaken by plaintiff, her efforts to avoid the horse had 
become unavailing. ‘“* * * if a motorist is, in other 
respects, driving with due care and a horse turns sud- 
denly into the path of the motor vehicle so quickly that 
the motorist cannot avoid striking it, he is absolved 
from negligence as a matter of law.” 7 Am. Jur. 2d, 
Automobiles and Highway Traffic, § 392, p. 942. See, 
also, Mortenson v. Hindahl, 247 Minn. 356, 77 N. W. 
2d 185. 

The judgment of the district court is reversed and 
the cause remanded with directions to dismiss. 

REVERSED AND REMANDED WITH 
DIRECTIONS TO DISMISS. 


Hezik1AH D, STEWART, APPELLEE, V. RITZ CaB CoMPANY, 
APPELLANT. 
178 N. W. 2d 577 


Filed June 26, 1970. No. 37520. 


1. Trial: Negligence. Where the facts adduced to sustain the issue 
of negligence are such that reasonable minds can draw but 
one conclusion therefrom, it is the court’s duty to decide the 
question as a matter of law, rather than submit it to a jury for 
determination. 

2. Trial. A verdict should be directed if the evidence is undisputed 
or if the evidence, even though conflicting, is so conclusive that 
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it is insufficient to justify a verdict or sustain the judgment. 


3. Damages: Appeal and Error. Where recovery is not a mere 
matter of computation and depends upon the intangible and 
quite subjective elements of pain and suffering and future dis- 
ability, it will not be interfered with unless it is so excessive 
and so grossly unresponsive to the evidence as to be indicative 
of prejudice, passion, partiality, or corruption on the part 
of the jury. 

4. Damages. There is no mathematical formula for the translation 
of pain and suffering and permanent disability in the terms of 
dollars and cents. 


Appeal from the district court for Douglas County: 
Joun C. Burke, Judge. Affirmed. 


Gross, Welch, Vinardi, Kauffman, Schatz & Day, for 
appellant. 


Warren C. Schrempp and Henry Rosenthal, Jr., of 
Schrempp, Rosenthal, Bruckner & McLane, and Levin 
& Gitnick, for appellee. 


Heard before Wurtz, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, and NEwrTon, JJ., and CoLWELL, District Judge. 


WuitE, C. J. 


From a jury verdict and judgment for the plaintiff in 
the sum of $44,000, arising from a rear-end collision auto- 
mobile accident, the defendant appeals. The defendant 
asserts on this appeal, first, that the court erred in di- 
recting a verdict for the plaintiff on the issue of liability; 
and second, that the jury verdict in the sum of $44,000 
was excessive. We affirm the judgment of the district 
court. 

The plaintiff’s automobile was halted for an intersec- 
tion traffic light at Twenty-fourth and Binney Streets 
in Omaha, Nebraska, betwen 5 p.m. and 6 p.m. on June 
12, 1966. It was stopped at the time the accident oc- 
curred. Plaintiff's automobile was struck from behind 
by the defendant’s taxi cab. The taxi driver testified 
that as he was approaching the intersection behind the 
plaintiff that someone yelled “taxi” and that he turned 
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to see who had requested his services. His own testi- 
mony is that without effective application of his brakes, 
the taxi ran into the plaintiff’s stationary automobile 
at an estimated speed of 25 miles per hour. The collision 
sent plaintiff’s automobile forward where it came into 
contact with a third automobile, which was also stopped 
at the traffic light. The road was paved, dry, no other 
automobile movement was involved in the collision, 
there was nothing to impede the taxi driver’s vision, and 
it is not asserted that there were any special factors, 
except the diversion of attention to a possible customer, 
to serve as an explanation for the accident. The taxi 
driver testified as follows: “Q. In connection with your 
operation of that cab, Mr. Gordon, I take it that you 
didn’t see the stopped car ahead of you before you hit 
it? A. No, I didn’t. Q. And so you didn’t increase your 
speed any? A. No. Q. In other words, you felt because 
of the fact that you say someone shouted, shouted at 
you, you took your eyes off of the road and the first 
thing you know was that you had hit the car ahead? 
A. True. Q. And it was stopped, wasn’t it? A. Yes. 
Q. Now then, I take it then you hadn’t put on your 
brakes at all before the time you hit the car? A. I 
put on my brakes, I had looked around before I hit 
him, but it was too late. I was estimating 25 miles per 
hour. @. When you hit him? A. Yes. Q. So to sum the 
thing up, as far as the velocity of your cab, it was 
going 25 miles per hour when it hit the stopped car? 
A. Sure. Q. And had you been looking ahead rather 
than over at something else, the accident wouldn’t have 
happened, would it? A. That’s right.” (Emphasis sup- 
plied.) 

It is not asserted or argued that the plaintiff was or 
could be found guilty of contributory negligence under 
the facts in this case. He was parked and stopped prop- 
erly at an intersection traffic light on a paved, dry road 
with no visibility problems. It appears from the above 
testimony of the taxi driver himself that it is conclusively 
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established that the proximate cause of this accident was 
the failure of the taxi driver to keep a proper lookout 
and control his automobile in order to avoid the collision. 
It is not necessary, for a solution of liability in this case, 
to resort to the application of any special doctrine of 
automobile negligence law. The evidence is direct, un- 
disputed, coming from the lips of the taxi driver him- 
self and conclusively establishes a set of facts that rea- 
sonable minds could not reach a different conclusion 
with reference to the issue of liability. Where the facts 
adduced to sustain the issue of negligence are such that 
reasonable minds can draw but one conclusion there- 
from, it is the court’s duty to decide the question as a 
matter of law, rather than submit it to a jury for deter- 
mination. Lindelow v. Peter Kiewit Sons, Inc., 174 Neb. 
1,115 N. W. 2d 776; Crawford v. Soennichsen, 175 Neb. 87, 
120 N. W. 2d 578. A verdict should be directed if the 
evidence is undisputed or if the evidence, even though 
conflicting, is so conclusive that it is insufficient to justify 
a verdict or sustain the judgment. Baxter & Sons v. 
Sofio, 182 Neb. 599, 156 N. W. 2d 141. The defendant 
argues that the “momentary” inattention of the taxi 
driver is sufficient to submit the issue of his negligence 
to the jury. We do not agree. While the doctrine of 
momentary inattention or diversion may have some 
pertinency to the issue of gross negligence in a guest- 
host relationship, it has no proper application in the 
circumstances here in a busy city traffic intersection 
and the close distances and judgments that must be 
made under crowded traffic conditions. We point out 
further that by the taxi driver’s own admission, he 
struck the plaintiff's automobile while proceeding at 
25 miles per hour into the rear end of a properly stopped 
automobile. It appears conclusively that the sole proxi- 
mate cause of this accident was the negligence of the taxi 
driver under the circumstances and the trial court not 
only was correct but it was its duty to direct the verdict 
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for the plaintiff in this situation. There is no merit to this 
assignment of error. 

It appears that the main attack upon the verdict in this 
case is on the grounds of the excessiveness of the judg- 
ment. We approach a discussion of the evidence as to 
damages in this case with a preliminary observation as 
to the attitude that this court is required to take in 
judicially reviewing a damage verdict. It appears from 
our cases that where the recovery was not a mere matter 
of computation, and depends upon the intangible and 
quite subjective elements of pain and suffering and 
future disability, that it will not be interfered with unless 
it is so excessive and so grossly unresponsive to the evi- 
dence as to be indicative of prejudice, passion, partiality, 
or corruption on the part of the jury, or unless it appears 
to be based upon some oversight, mistake, misconcep- 
tion, or misinterpretation, or a consideration of elements 
not within the scope of the accident. Morford v. Lipsey 
Meat Co., Inc., 179 Neb. 420, 138 N. W. 2d 653; Zawada 
v. Anderson, 181 Neb. 467, 149 N. W. 2d 329; Baylor v. 
Tyrrell, 177 Neb. 812, 131 N. W. 2d 393; Fridley v. Brush, 
161 Neb. 318, 73 N. W. 2d 376; Yount v. Seager, 181 Neb. 
665, 150 N. W. 2d 245. The evidence discloses that the 
plaintiff was 57 years of age at the time of the trial, 
and had been employed with the Omaha Post Office 
Department for about 20 years. Prior to the accident 
he was a mail carrier in good health, carrying an aver- 
age of 35 pounds of mail at the beginning of his 344 mile 
route. The evidence discloses that he was struck from 
the rear and knocked forward by a violent impact, with 
the taxi driver’s automobile striking plaintiff’s vehicle 
at a speed of 25 miles per hour at the time of the im- 
pact. The crash ripped the seat plaintiff was occupying 
from its moorings. He was hospitalized for a week in 
November 1966, after which he attempted to work but 
it was necessary for him to be hospitalized again in 
June 1967. His injury was a herniated disc in the fifth 
lumbar root on the right side, and he was hospitalized 
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for 21 days for an operation. He had a life ex- 
pectancy at trial time of 18.23 years and his treatment 
doctors testified that his permanent disability was be- 
tween 10 and 15 percent of the body as a whole. It is 
significant that the plaintiff was examined by the de- 
fendant’s doctor but he was not called to testify as a 
witness in the case. These objective facts establish, and 
the testimony conclusively proves, that pain and suf- 
fering during this period of time and in the future will 
be the companions of his objectively established perma- 
nent disability and loss of motion in his back. The plain- 
tiff lost 1,472 hours from his employment due to the in- 
jury at $3.41 per hour or a total of $5,019.52. Plaintiff’s 
property damage amounted to $713.57; hospital, medical, 
and miscellaneous expenses amounted to $2,546.35, or a 
total in special damages of $8,279.44. The defendant has 
cited a number of cases in connection with the setting 
aside of excessive verdicts. We have examined them 
and none of them is comparable. As we stated in 
Zawada v. Anderson, supra, it is hazardous to attempt 
to color match cases in this area. In Fridley v. Brush, 
supra, we sustained a $16,500 verdict in favor of a plain- 
tiff with a 15 percent disability of the right leg only, 
while in this situation the special damages are much 
greater and common human experience tells us that a 
disability to the body as a whole, involving the back 
and the pain and suffering incidental to the use and 
motion of the back, warrants a higher recovery. In 
Baylor v. Tyrrell, supra, with a left hip and leg injury 
this court sustained a jury verdict for an elderly man 
with a 5-year life expectancy, in the sum of $14,200. 
Almost all of these cases are also subject to the observa- 
tion that an adjustment must be made in the light of 
the present inflationary conditions as to the value of 
money. As we said in Zawada v. Anderson, supra, there 
is no mathematical formula for the translation of pain 
and suffering and permanent disability in the terms of 
dollars and cents. It is a matter left largely to the 
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discretion of the jury which saw the witnesses and heard 
the evidence. Again, we can find nothing in this record 
to show that the verdict was the result of passion or 
prejudice or disregard of the evidence or the controlling 
rules of law. There is no evidence of misconduct of the 
jury, or no contention that the jury was improperly in- 
structed with reference to the issue of damages. Yount 
v. Seager, supra, involved an elderly retired plaintiff. 
The medical special damages amounted to $1,791 and 
the loss of earnings was minimal to the date of trial be- 
cause the plaintiff was retired and doing only part-time 
work, earning $1,200 per year. In affirming a verdict 
for $48,600 this court said: “The defendant’s final con- 
tention is that the verdict is excessive. For support he 
reiterates in his brief the matters considered before in 
this opinion. The plaintiff suffered severe injuries of a 
permanently crippling nature. The special damages in 
comparison were minimal. ‘* * * where recovery is not a 
mere matter of computation, it will not be interfered 
with unless so excessive or so grossly inadequate as to 
be indicative of prejudice, passion, partiality, or corrup- 
tion on the part of the jury, or unless it appears to have 
been based on an oversight, mistake, misconception, or 
misinterpretation, or on a consideration of elements not 
within the scope of the action.’ 25A C.J .5S., Damages, § 
196, p. 262. ‘The amount of damages in cases of this 
type is not based on any legal rule or formula for meas- 
uring them and rests largely in the sound discretion of 
the jury.’ Zawada v. Anderson, 181 Neb. 467, 149 N. 
W. 2d 329.” 

The previously quoted rule of law warranting this 
court’s power on judicial review to set aside a jury 
verdict, was not designed nor should it ever be determi- 
native to warrant this court to sit as a jury and make its 
own independent determination of the amount of dam- 
ages to be awarded in a case of this nature. 

The trial court properly directed a verdict on the 
issue of liability in this case, the issue of damages was 
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fairly and properly submitted to the jury, and no error 
appears in the record. The judgment of the district 
court is correct and is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JACK S. Martin, 


APPELLANT. 
178 N. W. 2d 573 


Filed June 26, 1970. No. 37526. 


1. Criminal Law: Evidence: Trial. Failure of the court to caution 
the jury on evidence given by an accomplice, in the absence of 
special request, will not ordinarily constitute reversible error. 

2. Criminal Law: Sentences: Appeal and Error. Where punish- 
ment of a statutory offense is left to the discretion of the court, 
a sentence imposed within the statutory limits will not be 
disturbed unless an abuse of discretion appears. 


Appeal from the district court for Douglas County: 
LAWRENCE C. KrELL, Judge. Affirmed. 


A. Q. Wolf and Bennett G. Hornstein, for appellant. 


Clarence A. H. Meyer, Attorney General, and Bernard 
L. Packett, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, and Newron, JJ., and CHapprerpon, District 
Judge. 


SMITH, J. 

A jury found defendant guilty of burglary, and the 
court sentenced him to imprisonment for 8 to 10 years. 
Defendant appeals. He complains that the court failed 
to instruct the jury on testimony of an accomplice and 
that the sentence was excessive. 

No jury instruction on testimony of an accomplice 
was requested. Failure of the court to caution the 
jury on evidence given by an accomplice, in the ab- 
sence of special request, will not ordinarily constitute 
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reversible error. Cornell v. State, 138 Neb. 708, 294 N. 
W. 851 (1940), modified on other grounds, 139 Neb. 878, 
299 N. W. 231 (1941). Refusal of a requested instruc- 
tion on the subject distinguishes Jungclaus v. State, 170 
Neb. 704, 104 N. W. 2d 327 (1960). 

The maximum sentence for burglary is 10 years. 
§ 28-532, R. R. S. 1943. A police officer eyewitness posi- 
tively identified defendant as a participant in the burg- 
lary of the liquor store at 1514 North 24th Street. The 
adult probation officer reported defendant’s age to be 
30. Defendant had been sentenced in 1959 to imprison- 
ment for 3 years for assault with intent to commit rob- 
bery. He was discharged after having served 25 months. 
Afterward he received 2 fines and a jail sentence of 15 
days for 3 minor misdemeanors. 

Where punishment of a statutory offense is left to 
the discretion of the court, a sentence imposed within 
the statutory limits will not be disturbed unless an abuse 
of discretion appears. State v. Burnside, ante p. 234, 
175 N. W. 2d 1 (1970). No abuse appears here. 

The judgment is affirmed. 

AFFIRMED. 


VELMoR GEIGER, APPELLEE, V. REX GEIGER, EXECUTOR OF 
THE ESTATE OF JOHN GEIGER, DECEASED, ET AL., APPELLANTS. 
178 N. W. 2d 575 


Filed June 26, 1970. No. 37546. 


1. Husband and Wife: Wills: Contracts. An agreement between 
a husband and wife to execute mutual wills, evidenced by a re- 
eital in the wills executed pursuant to the agreement, is valid 
and enforceable. 


. The mutual promises of the parties 
to such an agreement are an adequate consideration. 


Appeal from the district court for York County: Jonny 
D. ZEILINGER, Judge. Affirmed. 


Ginsburg, Rosenberg, Ginsburg & Krivosha, Rodney 
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P. Cathcart, Bernard Wishnow, and Charles J. Knight, 
for appellants. 


John R. Brogan and Baylor, Evnen, Baylor, Curtiss & 
Grimit, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, and Newton, JJ., and CHApDDERDON, District 
Judge. 


BosLawucH, J. 


John Geiger and Frances Geiger, who were husband 
and wife and residents of York County, Nebraska, exe- 
cuted reciprocal wills on December 22, 1954. Each will 
gave all of the property to the surviving spouse and pro- 
vided that on the death of the surviving spouse, Rex 
Geiger, a son, was to have an option to purchase the 
homestead quarter at a price to be determined by ap- 
praisal. The residue of the property was then to be 
divided equally among the testators’ three children, 
Velmor Geiger, Dolores Geiger, and Rex Geiger. 

Each of the wills contained the following provision, 
identical except as to names: ‘“My wife, Frances Geiger, 
and myself have made these mutual wills as of the 
date this will bears, after an agreement between us that 
we would divide our property as hereinbefore provided.” 
The following notation was placed on the will of Frances 
Geiger and signed by John Geiger: “Dec 22/54. I agree 
to these mutual wills. John Geiger.” 

Frances Geiger died on January 8, 1963. On March 
30, 1965, John Geiger made a new will with substantial 
changes in the division of his property among his chil- 
dren. John Geiger died on September 24, 1966, and his 
will made on March 30, 1965, was admitted to probate. 
This action was commenced on June 25, 1968, to enforce 
the agreement between John Geiger and Frances Geiger 
for mutual wills. 

The district court found generally for the plaintiff 
and directed that the estate of John Geiger, deceased, 
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be distributed in accordance with the provisions of his 
December 22, 1954, will. The defendants have appealed. 

The defendants’ principal contention is that the evi- 
dence was not sufficient to establish the agreement be- 
tween John Geiger and Frances Geiger for mutual wills. 
The answer to this contention is found in the wills 
themselves which recited that they were mutual wills 
made “after an agreement between us that we would 
divide our property as hereinbefore provided.” 

The wills constituted a written memorandum of the 
agreement between the testators for mutual wills. In 
addition thereto, the will of Frances Geiger contained 
the notation signed by John Geiger: “I agree to these 
mutual wills.” The mutual promises of the testators 
were adequate consideration for the agreement. Mack 
v. Swanson, 140 Neb. 295, 299 N. W. 543. See, also, 
Brown v. Webster, 90 Neb. 591, 1384 N. W. 185. 

The defendants argue that the evidence was not suf- 
ficient because there was no proof that the wills exe- 
cuted on December 22, 1954, were to be irrevocable. 
The wills were revocable except for the agreement that 
they were mutual wills and were executed pursuant to 
the agreement to divide the property of the testators as 
provided in the wills. It was the agreement between the 
testators that was not revocable. See Cox v. Johnston, 
139 Neb. 223, 296 N. W. 883. 

The judgment of the district court is affirmed. 

AFFIRMED. 


In RE ESTATE OF ARTHUR W. BERGER, DECEASED. 
JACQUES F. BERGER, EXECUTOR OF THE ESTATE OF ARTHUR 
W. BERGER, DECEASED, APPELLANT, V. LOUISE ACKLEY 
BERGER ET AL., APPELLEES. 

178 N. W. 2d 585 
Filed June 26, 1970. No. 37562. 


1. Decedents’ Estates: Motions, Rules, and Orders. A decree of 
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the county court determining heirs of a decedent and directing 
distribution to the persons so determined is a final appealable 
order. 

2. Decedents’ Estates: Motions, Rules, and Orders: Statutes. Un- 
less debts, allowances, expenses, and taxes have been paid or 
provided for, no heir, devisee, or legatee is entitled to a decree 
of distribution, partial or complete, unless the bond provided 
for in section 30-1304, R. R. S. 1943, has been given. 


Appeal from the district court for Seward County: 
JoHN D. ZEILINGER, Judge. Reversed and remanded. 


Herman Ginsburg and Russell A. Souchek, for appel- 
lant. - 


Blevens and Bartu, for appellees. 


Heard before WuTe, C. J., SPENCER, BosLAuGH, SMITH, 
McCown, and Newton, JJ., and CHADDERDON, District 
Judge. 


McCown, J. 

‘This is an appeal from an order of the district court 
dismissing an appeal from an order of the county court 
of Seward County, Nebraska, determining heirship and 
directing a partial interim distribution of the assets of an 
estate. 

Arthur W. Berger died February 20, 1969, and his will 
was admitted to probate on March 27, 1969. The appel- 
lant here is the duly appointed, qualified, and acting ex- 
ecutor of the estate. Arthur Berger’s will left all of his 
property to his wife, Julia May Berger, who had prede- 
ceased him. Settlement of her estate was also in process. 
In the course of the proceedings in Arthur Berger’s 
estate, a petition was filed in the county court by the 
decedent’s sister and a niece praying for a determina- 
tion of heirship and for the interim distribution of 845 
shares of stock of Triangle Industries to the residual 
heirs-at-law. No bond was filed under ine provisions of 
section 30-1304, R. R. S. 1943. 

The petition ‘alleged that there was sufficient property 
in the estate to pay all legacies, claims, estate and in- 


704 NEBRASKA REPORTS [VoL. 185 


Berger v. Berger 


heritance taxes, and expenses and costs of administra- 
tion, although the time for final settlement of the estate 
had not yet expired. The executor’s answer denied 
those allegations of the petition and also alleged that 
the statutes of Nebraska did not authorize distribution 
of the assets of the estate; and that the shares of stock 
were personal property and were subject to determina- 
tion and lien of inheritance and estate taxes and all ad- 
ministration costs in both the estate of Julia Berger and 
the decedent, none of which had been determined. It 
was also alleged that appraisement for inheritance tax 
or other purposes had not been determined or completed, 
and prayed that the petition for determination of heirs 
and partial distribution be denied or continued pending 
completion by the executor of the duties enjoined on him 
by law. 

On September 22, 1969, the county court entered its 
decree determining heirship and directing the distribu- 
tion of the Triangle Industries shares to Louise Ackley 
Berger, Marie Berger Partridge, and William W. Berger, 
Sr., each one-third. The decree also found that the estate 
was possessed of sufficient assets, both real and personal, 
exclusive of such stock, for the payment of legacies, 
claims, inheritance and estate taxes, and expenses of 
probate and administration. 

The executor, deeming himself aggrieved and preju- 
diced by the findings and decree, duly perfected his ap- 
peal to the district court and certified transcript was 
filed in the district court. Upon the filing of the tran- 
script in the district court and before any pleadings were 
filed, a motion to dismiss the appeal was filed by the 
appellees on the ground that the order appealed from was 
interlocutory and not a final order. The district court 
sustained the motion to dismiss on that ground. The 
executor then perfected his appeal to this court. 

There is no bill of exceptions and no question of fact in- 
volved here. The sole issue before this court is whether 
the judgment can be sustained on the face of the record 
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herein. The only issue is whether the district court 
had an appealable order before it. 

Both parties rely upon the case of In re Estate of 
Lehman, 135 Neb. 592, 283 N. W. 199. That case involved 
the question of allowances of fees, costs, and expenses to 
the executors. It held that such allowances were inter- 
locutory until the final closing of the estate. There was 
no question about any order of distribution to bene- 
ficiaries of the estate, nor was there any decree of heir- 
ship. The court in that case referred specifically to 
section 30-1306, R. R. S. 1943. That section provides: 
“Any person aggrieved by any order, decree or denial 
of a court, in pursuance of the provisions of sections 
30-1301 to 30-1307, may appeal therefrom as provided 
for in other cases.” The court in the Lehman case 
said: “Section 30-1306, supra, pertains specifically to 
decrees and orders of the county court, assigning the 
estate to persons by law entitled thereto, and directing 
distribution of the estate to heirs, legatees and devisees 
of the decedent. This section contemplates appeals from 
such decrees and orders * * *.” A decree determining 
the heirs and the right of descent of real and personal 
property is by statute declared to be a final order 
and, unless appealed from, is binding and conclusive. 
See § 30-1712, R. R. S. 1943. 

The appellees take the position that regardless of the 
nature of the decree of distribution, the executor is not 
“aggsrieved.’’ We do not agree. It is apparent that the 
executor will have a substantial tax lability in this 
case and that the tax can be paid only by disposing of 
property of the decedent. It is the duty of the executor 
to determine what property should be disposed of for 
the purpose of raising the necessary funds. He must 
exercise his discretion in making that decision. The 
value of corporate stock, where the company is a small 
closely held corporation, may be difficult to determine 
in any event, and particularly so for tax purposes. Even 
a sale does not necessarily settle the valuation issues. 
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There may even be tax claims against the decedent or 
his property which are not barred by notice to creditors. 
A decree such as that entered here gives the executor 
no leeway, allows for no judgment, and purports to order 
the surrender of specific nonfungible personal property 
which may be irreplaceable. This is done without any 
guarantee that such persons will, in the event remaining 
property of the estate is insufficient, pay or provide for 
the taxes. While such a decree may protect the execu- 
tor from liability to the petitioning heirs, it does not 
eliminate the possibility that he may have to sacrifice 
other property to pay the taxes. Neither does it indem- 
nify him from his possible personal liability for federal 
taxes. The executor and not the county court bears 
the possible personal liability for federal taxes. 

This record does not establish that payment of taxes 
has been “provided for” as required by section 30-1304, 
R. R. S. 1943, but it does establish that no bond to in- 
demnify the executor has been filed as required by that 
section. The executor should be entitled to a hearing 
to determine whether there are in fact sufficient assets 
in the estate to protect the executor from liability for 
inheritance and estate taxes and to determine whether 
sound discretion requires that such taxes be paid out 
of the particular property claimed by the petitioners. 

Unless debts, allowances, expenses, and taxes have 
been paid or provided for, no heir, devisee, or legatee is 
entitled to a decree of distribution, partial or complete, 
unless the bond provided for in section 30-1304, R. R. S. 
1943, has been given. Markle v. Markle, 120 Neb. 412, 
232 N. W. 770. In Zimmer v. Gudmundsen, 142 Neb. 
260, 5 N. W. 2d 707, at page 281, this court said: “Like- 
wise a distribution of a portion of a residuary estate, 
the amount of the residue being dependent upon the 
expense of estate which has not been fully determined, 
cannot be sustained until ascertainment of the estate 


expense. 
“Tt follows that the district court was in error in, in 
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effect, making distribution of the estate by its decree in 
absence of evidence of a decree of heirship, and in the 
absence of a showing of full and final costs and expenses 
of administration.” 

Under the circumstances disclosed by this record, we 
believe that the statutes do not contemplate a partial 
interim distribution without the filing of the bond re- 
quired to indemnify the executor or administrator as 
required by section 30-1304, R. R. S. 1943. 

The judgment of the district court is reversed and the 


cause remanded. 
REVERSED AND REMANDED. 


HeLen H. MoLHOLM, CONSERVATOR OF THE ESTATE OF 
BRODER PAULSEN, APPELLANT, V. EzRA LYNES ET AL., 
APPELLEES. 

178 N. W. 2d 566 


Filed July 2, 1970. No. 37485. 


1. Trial: Evidence. On a motion to dismiss, made at the close of 
plaintiff’s case, every fact which is alleged and which the evi- 
dence tends to support will be considered as proved. 

2. Gifts: Evidence. Where the validity of an alleged gift between 
persons occupying a confidential relationship is attacked, the 
burden of proving that a confidential relationship existed be- 
tween the parties rests on the one attacking the gift. When 
this burden is met, the burden then rests on the alleged donee 
to show the validity of the gift. 

8. Gifts: Evidence: Undue Influence. The burden of proof is on 
the person asserting undue influence to prove by a preponder- 
ance of the evidence: (1) That the grantor, testator, or donor 
was a person who would be subject to such influence; (2) that 
there was an opportunity to exercise such influence; (3) that 
there was a disposition to exercise such influence; and (4) 
that the result was the effect of such influence. 

4, Evidence: Undue Influence. Undue influence is usually sur- 
rounded by all possible secrecy. It is largely a matter of in- 
ference from facts and circumstances surrounding the individual, 
his life, character, and mental condition, as shown by the evi- 
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dence and the opportunity afforded designing persons for the 
exercise of improper control. 

5. Gifts: Evidence: Undue Influence. Where the plaintiff has 
shown the relationship of the parties and that their dealings 
are such that a presumption of undue influence or a breach of 
trust arises therefrom, the burden of going forward with the 
evidence shifts to the party seeking to sustain the conveyance 
as a gift. 


Appeal from the district court for Garden County: 
JoHn H. Kuns, Judge. Reversed and remanded. 


Maupin, Dent, Kay, Satterfield & Gatz, Donald E. Gir- 
ard, and Gary L. Scritsmier, for appellant. 


Orie C. Adcock and Robert M. Harris, for appellees. 


Heard before WuTz, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, and NewrTon, JJ., and CoLwELt, District Judge. 


SPENCER, J. 

This is an action brought by plaintiff as conservator 
of the estate of her uncle, Broder Paulsen, to recover 
$31,100, alleged to have been wrongfully obtained from 
her ward by the defendants, Ezra Lynes and Larry 
Lynes. The defendants are father and son, and will be 
referred to hereafter as Ezra and Larry. Broder Paul- 
sen will be referred to as Paulsen. At the close of plain- 
tiff’s evidence, the defendants moved to dismiss plain- 
tiff’s petition and enter a verdict for the defendants and 
each of them. This motion was sustained and the plain- 
tiff has perfected an appeal to this court. 

Plaintiff, who is a niece of Paulsen, went to live with 
Paulsen’s parents in 1902. The home was a sod house, 
approximately 10 miles north and east of Oshkosh, Ne- 
braska. Paulsen was still living in the same house at 
the time he was hospitalized in 1967. The house had no 
modern conveniences. Paulsen, who was 83 years of 
age at the time of the trial, had a congenital deformity. 
He had no fingers or thumb on his left hand but had 
some fingernails at what would appear to be the end 
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of his wrist. He had never owned an automobile nor 
had a driver’s license. He traveled with horse and a 
wagon until his last team died sometime between 1960 
and 1962. After that time he was dependent entirely 
upon neighbors for transportation. 

Ezra, who had rented a part of Paulsen’s farm land, 
lived approximately 9144 miles east of Oshkosh and 214 
miles west of Paulsen. Larry, from 1963 to September 
1966, lived in Oshkosh; from September 1966 to January 
1967, he lived in Scottsbluff, Nebraska; and from March 
1967, to the date of the trial he lived 114% miles south- 
west of Oshkosh, and more than 20 miles from the Paul- 
sen ranch. 

In August 1967, after an absence of several years from 
Oshkosh, plaintiff visited Paulsen. At that time she 
found him very unkempt; looking old and tired; very 
forgetful; and repetitious. He had grown a long beard 
and had had no haircut for several months. Plaintiff 
persuaded him to change into clean clothing, and she 
took him into Oshkosh where he got a haircut and a 
shave. At that time he did not appear to be in very 
good health, had lost much of his strength, walked very 
slowly, and seemed to be very tired, with very little 
ambition. 

Plaintiff’s next visit with Paulsen was in October 1967. 
He had grown weaker and in walking around he would 
get out of breath. To her, he seemed more feeble and 
failing than in August, and his memory was not as good 
as it had been in August. Again, he had neglected to 
get a haircut and a shave, and consequently he again 
had very long hair and a long beard. The home was in 
very bad condition, and everything was, to use plaintiff's 
words, “just a mess.” On the occasion of her October 
visit, plaintiff met Ezra. She had gone to Ezra’s home 
to discuss Paulsen’s circumstances, told him that Paul- 
sen was not very well, and gave him her name, address, 
and telephone number in Denver with the request that 
she be contacted if any emergency should arise. Ezra 
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telephoned plaintiff on the evening of November 28, 
1967, and advised her that her uncle had had a stroke 
and was in the hospital. 

Paulsen’s physician, who was called when Ezra brought 
Paulsen into Oshkosh November 27, 1967, had not seen 
Paulsen since April 1, 1964, when he treated him for a 
fungus infection. The physician testified that Paulsen 
was extremely dirty, was incoherent, and had suffered 
a cerebral vascular accident. In his opinon, Paulsen’s 
mental condition remained static from November 1967, 
to the time of the trial. Paulsen was not aware of time 
or place, and did not comprehend things he was asked 
to do. He definitely did not have the mental capacity 
to appear and testify. 

Some of the neighbors testified that Paulsen was for- 
getful in later years. One of them stated he had ob- 
served this condition since 1960. This neighbor told of 
an instance in 1966 when his bull got into Paulsen’s pas- 
ture, and Paulsen had forgotten it a short time later. 
Another neighbor, Christensen, testified that Paulsen 
had: been a strong willed individual until the last few 
years. He observed that Paulsen’s health had started 
deteriorating by 1965, and that Paulsen was forgetful 
after that time. Another neighbor, Krajewski, testified 
that he and his brother-in-law, both of whom had helped 
Paulsen on previous occasions, were hired by Ezra in 
1966, to put up hay for Paulsen. After the hay was put 
up, they allowed it to settle for 60 days and then, in 
Paulsen’s presence, one of them measured the stacks. 
When they went to see Paulsen on September 18, 1966, 
for payment for putting up the hay, Paulsen was having 
one of the bad days they had heard about. He did not 
know who they were, nor did he know they had put 
up the hay. After they visited with Paulsen and showed 
him the hay, Paulsen had the witness make out a check 
which he signed. About a week later, Paulsen came 
over to the witness’ home to inquire if he had ever settled 
with him for putting up the hay. 
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Another neighbor, Miller, testified that he was help- 
ing Ezra and Paulsen with cattle in 1963, when Paulsen 
got overheated. He also testified to taking Paulsen to 
see Ezra about 7 o’clock on a morning in 1963, because’ 
Paulsen told him he was worried about some money. 
When they arrived, Ezra told them he did not have time 
to talk. When Ezra left, Paulsen said, “* * * that was a 
good deal.” The witness took Paulsen over to Ezra’s 
again 2 days later, but found no one at home. About 2 
days later, another neighbor, Kemmerling, came. to 
Miller’s home with Paulsen, and Paulsen said, ‘“ ‘I want 
you to go along with I and Mr. Kemmerling to talk to 
Ezra Lynes.’” When they drove into the yard, Paulsen 
said to Ezra, “‘I want to talk to you.’” Ezra said, “ ‘I 
have got to go to work,’” and then they drove off. As 
they were driving away, Paulsen said, “ ‘It looks like 
I bought another combine.’” Kemmerling testified that 
on one occasion Paulsen had told him he had to pay 
Ezra for every little thing he did for him. Paulsen also 
told this witness that he had to let Ezra have some 
money. In 1962 or 1963, Paulsen asked Christensen 
what he thought about loaning money to Ezra, and Chris- 
tensen told him that personally he would not. In 1966, 
when Christensen hauled some cattle for Paulsen, Paul- 
sen showed him a check and told him that he would 
have to see Ezra to get paid, that Ezra would fill out 
the check. 

Plaintiff testified that after she was appointed con- 
servator, she attempted to straighten out her ward’s 
affairs, but was never able to find some of the bank 
statements or checks for the period after February 1966, 
nor any of the checks issued to the defendants from De- 
cember 1965, through November 1967. The November 
1967, bank statement at Ezra’s direction was supposedly 
mailed to Paulsen at the hospital but it was never 
found. Paulsen’s banker testified that Ezra in later 
years usually picked up Paulsen’s bank statements and 
canceled checks. Plaintiff did find a check for $800, 
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dated August 31, 1965, payable to Ezra Lynes. Because 
the bank photostated checks charged to its various de- 
positors, plaintiff was able to have reproductions made 
of those photostats. They indicate that the following 
checks, in addition to the one for $800, were cleared 
through the ward’s bank account by the defendants: 


DATE NAME AMOUNT 
12-24-1965 Ezra Lynes $1,000.00 
1-22-1966 Ezra Lynes 600.00 
2- 4-1966 Ezra Lynes 100.00 
2- 4-1966 Ezra Lynes 100.00 
2-19-1966 Ezra Lynes 4,000.00 
3-11-1966 Ezra Lynes 2,500.00 
4-15-1966 Ezra Lynes 3,000.00 
10- 8-1966 Ezra Lynes 2,000.00 
12-10-1966 Ezra Lynes 3,000.00 
2-13-1967 Larry Lynes 6,000.00 
2-25-1967 Ezra Lynes 5,000.00 
8-26-1967 Ezra Lynes 800.00 
10-16-1967 Ezra Lynes 300.00 
10-16-1967 Larry Lynes 300.00 
10-26-1967 Larry Lynes 600.00 
11- 4-1967 Ezra Lynes 800.00 
11-26-1967 Ezra Lynes 200.00 


Portions of the deposition testimony of the defend- 
ants were introduced. as admissions against interest. This 
testimony would indicate that both defendants were 
present on the occasions when these checks were exe- 
cuted. Their testimony was to the effect that Paulsen 
signed the checks after they had been made out by 
Larry, and that Paulsen put his account number on each 
of the checks. A comparison of writing with other 
checks in evidence would raise a question as to whether 
or not Paulsen actually wrote the account num- 
ber on the checks, or whether it was inserted by one of 
the defendants. Defendants admit the receipt of the 
proceeds of the checks. The record indicates the checks 
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in each instance were deposited in the account of the 
defendant to whom they were payable. 

Two disinterested witnesses, employees of the grocery 
store in Oshkosh, testified that it was customary pro- 
cedure for Ezra to bring in blank checks signed by Paul- 
sen to pay for groceries, and these witnesses usually 
filled in the checks with the date, name of the payee, 
and the amount of the groceries. On some occasions 
cash was paid for the groceries. Ezra in his deposition 
testified he couldn’t ever recall going into the grocery 
store with a blank signed check. The two witnesses 
were very positive that this happened on several occa- 
sions. The testimony is undisputed that during the pe- 
riod in question Ezra got groceries from Oshkosh for 
Paulsen practically every week. There can be little 
question but that defendants on several occasions had 
blank checks with Paulsen’s signature in their possession. 

Defendants argue that as this was a law action in 
which a jury was waived, the judgment of the trial court 
has the effect of a verdict of the jury and should not be 
set aside unless clearly wrong. We have no quarrel with 
this general proposition of law. As we said in Riddle 
v. Erickson, 183 Neb. 122, 158 N. W. 2d 608, the judg- 
ment of the trial court in a law action has the effect of 
a jury verdict where a jury has been waived, and con- 
flicts in the evidence must be resolved in favor of the 
successful party. This rule, however, has no applica- 
tion in the instant case. Defendants moved for dismissal 
at the close of plaintiff’s case. In that situation, the rule 
to be applied herein is the reverse of the one contended 
for by the defendants. All conflicts in evidence must 
be resolved in favor of the plaintiff, and plaintiff is en- 
titled to every inference which can be adduced from the 
evidence. 

In Johnson v. Francis, 179 Neb. 342, 138 N. W. 2d 27, 
we said: “On a motion to dismiss, made at the close 
of plaintiff’s case, every fact which is alleged and which 
the evidence tends to support will be considered as 
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proved.” See, also, Willey v. Parriott, 179 Neb. 828, 
140 N, W. 2d 652. 

Plaintiff presents two basic contentions: First, the 
trial court should have placed the burden upon defend- 
ants to prove the validity of the checks which passed to 
them since they occupied a confidential relationship with 
plaintiff’s ward; and second, if the court did not place 
the burden upon defendants to prove the existence of 
valid gifts, there was sufficient evidence of undue in- 
fluence or fraud to make a sufficient prima facie case 
to shift to defendants the burden of going forward with 
the evidence. 

Where the validity of an alleged gift between persons 
occupying a confidential relationship is attacked, the 
burden of proving that a confidential relationship ex- 
isted between the parties rests on the one attacking the 
gift. When this burden is met, the burden then rests 
on the alleged donee to show the validity of the gift. See 
Krull v. Arman, 110 Neb. 70, 192 N. W. 961. 

We have set out sufficient of the evidence to indicate 
that a confidential or fiduciary relationship did exist 
between Paulsen and Ezra and Larry. Sufficient cer- 
tainly to require them to make a satisfactory explanation 
for the more than $30,000 cleared by them through 
Paulsen’s bank account in a 2-year period. Defendants, 
-when their depositions were taken on some of the checks, 
‘were extremely evasive as to the nature of the trans- 
action but were certain Paulsen had given them most of 
the checks as gifts, usually on occasions when they sug- 
gested to him that they needed money for machinery or 
wanted to secure registered cattle to improve their herd. 

It is not necessary to go into detail on all the various 
transactions, some of which they claimed were settle- 
ments for labor performed, such as the two checks for 
$300 in October 1967. Larry testified that he spoiled the 
check made payable to Ezra by writing the amount on 
the line for the payee and that Paulsen signed it and 
told him to try to clear it because it was the last check 
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he had. The next day Larry secured another check for 
the same amount payable to himself, which Paulsen 
signed after Larry filled it out. It is the testimony of 
the defendants that although the amount is in excess of 
the value of any services, that Paulsen wanted to pay 
them each $300. 

Paulsen was not known as a generous man. The testi- 
mony would indicate that he was extremely penurious. 
So much so that he would not spend money even to 
improve his own living conditions. The alleged gifts 
were never mentioned to anyone, and apparently they 
always took place when the defendants had a need for 
money. The inference from plaintiff’s evidence would 
indicate them at most to have been loans. No gift re- 
turns were ever made on any of the items. 

Plaintiff claimed a conspiracy on the part of the de- 
fendants. This inference could be drawn from the fact 
that although certain of the checks were alleged gifts 
to Ezra, the personal property purchased with the checks 
was put in the name of both Ezra and Larry. 

The burden of proof is on the person asserting undue 
influence to prove by a preponderance of the evidence: 
(1) That the grantor, testator, or donor was a person 
who would be subject to such influence; (2) that there 
was an opportunity to exercise such influence; (3) that 
there was a disposition to exercise such influence; and 
(4) that the result was the effect of such influence. 
Parkening v. Haffke, 153 Neb. 678, 46 N. W. 2d 117. The 
inferences which must be accorded to plaintiff’s evi- 
dence ‘herein at the stage of defendants’ motion are suf- 
ficient to meet that burden. 

While great age is an important and pertinent cir- 
cumstance to be considered in connection with other 
evidence going to the question of mental competence, it 
ordinarily cannot be treated as controlling. Parkening 
v. Haffke, supra. Where, however, undue influence or 
a breach of a confidential relationship may exist, we have 
a different situation. As we have said many times be- 
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fore, undue influence is usually surrounded by all pos- 
sible secrecy. It is largely a matter of inference from 
facts and circumstances surrounding the individual, his 
life, character, and mental condition, as shown by the 
evidence and the opportunity afforded designing persons 
for the exercise of improper control. In re Estate of 
Farr, 150 Neb. 615, 35 N. W. 2d 489. 

Here, we find a confidential relationship did exist 
and that defendants had every opportunity either to 
exert undue influence or to take advantage of a trust 
relationship. We also find the inferences on the state 
of the record herein are such that it would be so out 
of character for Paulsen to have materially reduced his 
substance by large and frequent gifts that we can reason- 
ably infer that they were either the result of undue in- 
fluence, a breach of trust, or loans. 

Where, as here, the plaintiff has shown the relation- 
ship of the parties and that their dealings are such that 
a presumption of undue influence or a breach of trust 
arises therefrom, the burden of going forward with the 
evidence shifts to the party seeking to sustain the checks 
as gifts. See, Cunningham v. Quinlan, 178 Neb. 687, 134 
N. W. 2d 822; Conry v. Langdon, 181 Neb. 53, 146 N. W. 
2d 782; Scholting v. Scholting, 183 Neb. 850, 164 N. W. 
2d 918. 

The motion to dismiss was improperly sustained. The 
judgment of dismissal is reversed and the cause re- 
manded for further proceedings. 

REVERSED AND REMANDED. 


SratE oF NEBRASKA, APPELLEE, v. WILLIAM E. AGNEW, 
APPELLANT, 
178 N. W. 2d 592 


Filed July 2, 1970. No. 37534. 


Criminal Law: Post Conviction. Unless a miscarriage of jus- 
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tice is shown, the post conviction remedy is not available for 
reconsideration of questions that were determined by this court. 


Appeal from the district court for Douglas County: 
DonaLp HAMILTon, Judge. Affirmed. 


Willaim E. Agnew, pro se. 


Clarence A. H. Meyer, Attorney General, and Ralph 
H. Gillan, for appellee. 


Heard before SPENCER, BoSLAUGH, SMITH, McCown, 
and Newton, JJ., and CHapperpon, District Judge. 


SMITH, J. 

Defendant appeals from denial of an evidentiary hear- 
ing on his motion for post conviction relief from a judg- 
ment that we affirmed in State v. Agnew, 184 Neb. 700, 
171 N. W. 2d 542 (1969). The motion raises issues which 
we there necessarily determined. Unless a miscarriage 
of justice is shown, the post conviction remedy is not 
available for reconsideration of questions that were 
determined by this court. State v. O’Kelly, 181 Neb. 
618, 150 N. W. 2d 117 (1967). Justice has not miscar- 
ried here. 

Other issues raised in defendant’s motion are without 
merit. The judgment is affirmed. 

AFFIRMED. 


LyLe A. LypIcK, APPELLEE, v. L. C. JoHns, DIRECTOR OF 
Motor VEHICLES OF THE STATE OF NEBRASKA, ET AL., 


APPELLANTS. 
178 N. W. 2d 581 


Filed July 2, 1970. No. 37590. 


1, Administrative Law: Appeal and Error: Statutes. The right 
of appeal in this state is clearly statutory and, unless the stat- 
ute provides for an appeal from the decision of a quasi-judicial 
tribunal, such right does not exist. If these statutes create 
such a right, the mode and manner of appeal is statutory and 
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such jurisdiction can only be conferred in the manner _ Bro- 
vided by statute. 


: . The filing of a bond approved by the 
Auditor of Public Accounts with the Director of Motor Vehicles 
of the State of Nebraska is a condition precedent for the ini- 
tiation of an appeal in an implied consent proceeding. 


Appeal from the district court for Douglas County: 
RupoLPH TEsAr, Judge. Reversed and dismissed. 


Clarence A. H. Meyer, Attorney General, Herbert T. 
White, and James J. Duggan, for appellants. 


Joseph K. Meusey of Fraser, Stryker, Marshall & 
Veach, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, and Newton, JJ., and CHADDERDON, District 
Judge. 


SPENCER, J. 

This is an appeal in an implied consent proceeding, 
involving a question of jurisdiction. Appellee appealed 
from an order of the Director of Motor Vehicles of the 
State of Nebraska revoking his operator’s license and 
privileges for failure to comply with the Nebraska Im- 
plied Consent Law. 

The order was entered June 10, 1969. Appellee by 
letter postmarked June 27, 1969, but received by the di- 
rector on June 30, 1969, give notice that he intended to 
appeal to the district court for Douglas County and en- 
closed a $200 surety bond. 

The procedure for appeal from an order of revoca- 
tion in an implied consent case is statutory. Section 39- 
727.11, R. R. S. 1943, so far as material herein, provides: 
“Any person who feels himself aggrieved because of 
such revocation may appeal therefrom to the district 
court of the county where the alleged events occurred 
for which he was arrested, in the manner prescribed in 
section 60-420.” 

Section 60-420, R. R. S. 1943, so far as material herein, 
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provides: “Any person who feels himself aggrieved: 
because of any order of the director * * * may appeal: 
therefrom to the district court of the county in which 
the application for the license was originally made or 
to the district court of the county wherein such person 
resides * * *, The * * * licensee * * * shall within twenty 
days from the date of the final order complained of, 
execute a bond for costs to the State of Nebraska in 
the sum of two hundred dollars with sufficient surety to 
be approved by the Auditor of Public Accounts. The 
bond shall be filed in the office of the director.” 

The bond in the instant case was filed with the direc- 
tor but was not approved by the Auditor of Public 
Accounts. The question involved is whether approval 
of a bond by the Auditor of Public Accounts within the 
time limited is a jurisdictional requirement. 

The State filed a demurrer raising the jurisdictional, 
question. The trial court overruled the demurrer and 
permitted the appellee to amend his bond. The State 
stood on its demurrer and perfected this appeal. 

The language of the statute is clear. The bond filed 
must be approved by the Auditor of Public Accounts. 
To hold otherwise would constitute an amendment of 
the statute. We hold that the filing of an approved 
bond is a jurisdictional requirement. Its filing is a 
condition precedent to the initiation of the appellate pro- 
cess. In Peck v. Dunlevey, 184 Neb. 812, 172 N. W. 2d 
613, we said: “The right of appeal in this state is clearly 
statutory and, unless the statute provides for an appeal 
from the decision of a quasi-judicial tribunal, such right 
does not exist. And if these statutes create such a right, 
the mode and manner of appeal is statutory and such 
jurisdiction can only be conferred in the manner pro- 
vided by statute.” 

In Radil v. State, 182 Neb. 291, 154 N. W. 2d 466, 
where plaintiff in a condemnation action failed to serve 
a copy of the notice of appeal on the defendant, we 
said: “The right of appeal is statutory and the re- 
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quirements of the statute are mandatory and must be 
complied with before the appellate court acquires jur- 
isdiction of the subject matter of the action. Brown v. 
City of Omaha, 179 Neb. 224, 137 N. W. 2d 814. It is 
fundamental that an appellate court cannot pass on the 
merits of a case falling within its appellate jurisdiction 
unless its jurisdiction is invoked in the manner pre- 
scribed by statute. Barney v. Platte Valley Public Pow- 
er & Irr. Dist., 144 Neb. 230, 13 N. W. 2d 120. In the 
instant case, the condemnee failed to serve a copy of 
the notice of appeal within the time fixed by section 76- 
715.01, R. R. S. 1943, a mandatory step to invoke the ju- 
risdiction of the district court on appeal. The appeal to 
the district court was not taken in the manner provided 
by the statute and, consequently, the district court was 
without jurisdiction to hear the merits of the purported 
appeal.” 

In Reiber v. Harris, 179 Neb. 582, 139 N. W. 2d 353, 
appellant in an appeal to the district court from the 
order of a freeholder’s board, filed a cash bond with the 
transcript of the proceedings. Section 23-135, R. R. S. 
1943, required approval of the bond by the county clerk. 
The bond was not so approved. Appellant was not per- 
mitted to amend the bond, and a motion to dismiss was 
sustained. We there said: “The Legislature has pre- 
scribed the method by which an appeal from an order of 
a freeholder’s board shall be perfected. Within 20 
days after the action of the board has been entered upon 
the records of the board by the county clerk of the 
county in which the real estate is located, a notice of 
appeal must be served upon the county clerk and a bond 
must be executed and approved by the county clerk. 
These requirementas are mandatory and jurisdictional. 
Sommerville v. Board of Commissioners of Douglas 
County, 116 Neb. 282, 216 N. W. 815, affirmed on re- 
hearing, 117 Neb. 507, 221 N. W. 433; Drier v. Knowles 
Vans, Inc., 144 Neb. 619, 14 N. W. 2d 222. If the bond 
is not submitted to the county clerk for approval within 
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the time required by statute, the appeal should be dis- 
missed. County of Cedar v. McKinney Loan & In- 
vestment Co., 1 Neb. (Unoff.) 411, 95 N. W. 605.” 

Appellee relies on Ballantyne Co. v. City of Omaha, 
173 Neb. 229, 113 N. W. 2d 486, in which we permitted 
the amendment of an appeal bond. That case is dis- 
tinguishable from the instant one. There an approved 
bond was filed. It was the wording and amount of the 
bond which was questioned. Here the law requires the 
filing of an approved bond within 20 days. This we 
hold to be a condition precedent to the initiation of the 
appeal. 

We reverse the judgment herein and dismiss the action. 

REVERSED AND DISMISSED. 

McCown, J., dissenting. 

Some additional facts should be set out. The bond in 
this case was executed by the principal and by the In- 
surance Company of North America, as surety, and was 
dated three days prior to the expiration of the appeal 
time. The bond carried on the lower lefthand corner 
of its face, the following words: “Approved by State 
Auditor this ---. day of ---.---- ees (i) Sgeuteer ete see ees 
State Auditor.” 

On the final day for appeal, plaintiff’s attorney called 
the Department of Motor Vehicles, identified himself, 
and asked if the bond in this case had been received, 
accepted, and filed. After checking the file, the em- 
ployee advised the plaintiffs attorney that the bond 
had been filed and marked as filed on that day. 

It should also be noted that it is undisputed that In- 
surance Company of North America was “sufficient 
surety to be approved by the Auditor of Public Ac- 
counts.” 

The trial court granted the oral motion of the plain- 
tiff to amend the cost bond on December Ist. The only 
thing about the bond which needed amendment was the 
endorsement of the approval of the Auditor of Public 
Accounts. 
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The majority opinion holds that the language of the 
statute is so clear that, in the face of these facts, this 
court is required to hold that the approval of the Auditor 
of Public Accounts must be obtained by the plaintiff, 
and within the 20-day period for appeal, and that such 
approval within that time is a jurisdictional requirement 
precedent to initiation of the appellate process and can- 
not be amended thereafter. 

That conclusion is not required by the statute. It 
continues a timeworn tendency of appellate courts to 
rely upon hypertechnical interpretation of appeal stat- 
utes to dispose of cases upon procedural grounds. This 
may be practical, but it is not equitable. Roscoe Pound 
commented acidly on this tendency of appellate courts 
more than once. 

There is ample authority in this state to reach a dif- 
ferent result. Section 25-852, R. R. S. 1943, provides, 
among other things, that: “* * * Whenever any pro- 
ceeding taken by a party fails to conform, in any re- 
spect, to the provisions of this code, the court may per- 
mit the same to be made conformable thereto by amend- 
ment.” That section has been applied to an appeal 
bond. Ballantyne Co. v. City of Omaha, 173 Neb. 229, 
113 N. W. 2d 486. This court specifically said in that 
case: “The term ‘proceeding’ as used in the statute 
includes filing of appeal bond, and the right to amend 
such bond is within the purview of the statute. See In 
re Estate of Kothe, 131 Neb. 780, 270 N. W. 117. In the 
cited case it was said: ‘This court has frequently held 
that where a bond is given, even if defective, still the 
court has obtained jurisdiction, and that the proper pro- 
cedure is for the adverse party to move to compel the 
appellant to give a proper bond in an amount and con- 
dition as required by law; * * *.’” See, also, In re 
Estate of Hoagland, 128 Neb. 219, 258 N. W. 538. 

In State ex rel. Miller v. Cavett, 163 Neb. 584, 80 
N. W. 2d 692, this court said with respect to an appeal 
bond which did not comply with the requirements of 
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the statute: “While the bond is irregular in form, it is 
sufficient to lodge jurisdiction of the case in district 
court. The irregularities of the bond are such that the 
trial court could properly require the filing of an 
amended bond to eliminate the irregularities found in 
the original. It is not an appeal bond which is so falla- 
cious as to be no bond at all.” 

In the case relied on heavily in the majority opinion, 
Reiber v. Harris, 179 Neb. 582, 139 N. W. 2d 353, this 
court specifically said: “A bond which has been filed 
and approved within the time required by statute is 
subject to amendment if defective or invalid. * * * In 
these cases the record does not show that bonds were 
submitted to the county clerk for approval within the 
statutory time.” 

In Jacobitz v. Bussinger, 179 Neb. 524, 138 N. W. 2d 
839, this court said as to an appeal bond: “Ordinarily 
an appellant is not a competent surety for himself, but 
a bond signed by a principal, who also signs as the only 
surety, while it may be insufficient or defective or in- 
valid as a bond, is not void for the purpose of determin- 
ing whether jurisdiction on appeal is acquired.” 

In State v. Kidder, 169 Neb. 181, 98 N. W. 2d 800, this 
court said: “We conclude that a defective appeal bond 
which has been approved by the court rendering the 
judgment confers jurisdiction on the appellate court to 
have the defect corrected, and the appellate court is re- 
quired to permit amendments of the bond or order the 
filing of a new bond in the furtherance of justice. Where 
a failure to so do results in prejudice to the complaining 
party it constitutes prejudicial error. The discretion 
granted a court in permitting or denying amendments 
is a legal discretion which is subject to review to deter- 
mine if its exercise resulted in prejudice to a litigant.” 

In the case at bar, the plaintiff delivered an appeal 
bond to the Director of Motor Vehicles in time and in 
complete and proper form and “with sufficient surety 
to be approved by the Auditor of Public Accounts.” The 
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trial court in its discretion granted a motion to amend 

the appeal bond by showing the missing approval and 

overruled a demurrer based on the procedural jurisdic- 

tional grounds previously discussed. That discretion 

was properly exercised and should have been affirmed. 
SMITH, J., joins in this dissent. 


JAMES ISKE, APPELLEE, V. OMAHA PUBLIC POWER DISTRICT, 
A PUBLIC CORPORATION, APPELLANT. 
178 N. W. 2d 633 


Filed July 10, 1970. No. 37371. 


1. Eminent Domain: Damages: Evidence. Compensation for land 
taken by right of eminent domain is measured by its full 
market value as of the date of the appropriation, and anything 
connected with the land that would influence its market value in 
the mind of a good faith mtending purchaser is an element 
for consideration in awarding damages. 

In eminent domain proceedings where 
stone or mineral deposits may have bearing on the market 
value of the land, evidence as to the extent of those deposits 
is admissible but the award may not be reached by separately 
evaluating the land and the deposits. Consideration is given 
to the quantity and quality of the minerals that can be ex- 
tracted and to the value thereof, solely as evidence for arriv- 
ing at the value of the land. 

3. Eminent Domain: Trial: Evidence. In eminent domain pro- 
ceedings the resolution of the question as to the presence of 
minerals and potential recreational development is primarily 
for the jury under the conflicting issues raised, and the evi- 
dence should be decided like any other question of fact at issue 
in a case. It is not for the court to determine under the guise 
of a determination of the admissibility of evidence. 

4. Eminent Domain: Trial: Witnesses. Generally in eminent do- 

main proceedings, an expert witness, otherwise properly quali- 

fied, may be permitted to use and to testify concerning the 
different factors affecting valuation which a well-informed buyer 
would use in arriving at the price which he would pay for 
the property at the time of the taking. 

: Expert opinion evidence in a condem- 
nation case, as in all other cases, is to be considered and weighed 
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by the triers of fact like any other testimony. It is only ad- 
visory in nature and is not binding upon the jury or the court. 

6. Trial: Witnesses. The weight and credibility of the testimony 
of either lay or expert witnesses is for the jury. 

7. Eminent Domain: Damages: Appeal and Error. The amount 
of damages sustained in an eminent domain action is peculiarly 
of a local nature and ordinarily is to be determined by the jury, 
and this court will not ordinarily interfere with the verdict if 
it is based upon admissible testimony. 


Appeal from the district court for Sarpy County: 
Victor H. Scumipt, Judge. Affirmed. 


Fraser, Stryker, Marshall & Veach, for appellant. 
Dixon G. Adams, for appellee. 


Heard before WuiTE, C. J., CARTER, SPENCER, BOSLAUGH, 
Smitu, McCown, and Newton, JJ. 


SPENCER, J. 

This is a condemnation action in which the Omaha 
Public Power District, hereinafter referred to as con- 
demner, condemned a transmission line easement across 
the plaintiff's property in Sarpy County, Nebraska. The 
board of appraisers awarded damages in the amount of 
$94,870. On appeal to the district court the jury made 
an award of $135,000 and the trial court allowed attor- 
neys’ fees of $13,500 and expert witnesses’ fees of $1,500. 
Defendant perfected an appeal to this court. 

The easement condemned is a permanent one for a 
345,000 kv transmission line or lines. The easement 
varied in width from 300 feet on the north boundary 
of the property to 400 feet on the south, and covers 38.3 
acres. The taking completely severed a tract containing 
3.15 acres on the south end of the property. The ease- 
ment area is zoned Industrial 2. The witnesses agree the 
taking was sufficiently broad that no part of the ease- 
ment area could ever be used for mineral production; 
that no structure could ever be placed on the easement; 
and that if a mining operation were conducted adjacent 
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to the easement it would be necessary to leave protective 
slopes to protect the easement. 

The area condemned is a part of a tract of 340 or more 
contiguous acres, separated by an east-west county road 
and bounded on the south by the Platte River. The land 
south of the east-west county road slopes gently to the 
river. The land north of the county road gradually rises 
and as it goes north is wooded and hilly. A graveled 
county road, which is a projection of Thirty-sixth Street 
in Omaha, separates the land north of the east-west 
county road. The county road connects with U. 8. High- 
way No. 73-75 some distance east of the plaintiff’s prop- 
erty. The land directly west of the easement area is 
owned by the Metropolitan Utilities District of Omaha. 
A large water treatment plant and a well field are lo- 
cated on the Metropolitan Utilities District’s tract. Cedar 
Island, which was the island involved in Iske v. Metro- 
politan Utilities Dist., 183 Neb. 34, 157 N. W. 2d 887, 
lies south and west of plaintiff’s land. Immediately west 
of plaintiff’s land to the north of the county road there 
are two operating limestone quarries. 

The property north of the county road contains out- 
cropping of limestone, but to the date of the taking had 
been farmed. The property south of the road to the 
river is level bottomland, sloping to the river, and was 
planted in corn at the time of the taking, August 8, 1967. 

The easement condemned. occupies a strip along the 
west edge of the plaintiff’s land from its north boundary 
to its south boundary. It crosses the westerly end of 
a lake extending across the south end of plaintiff’s prop- 
erty, which lake lies adjacent to the Platte River. This 
lake was formed by a 1960 to 1963 gravel pumping opera- 
tion. Immediately to the east of this lake, on adjoining 
properties, there are a series of other lakes created by 
gravel pumping operations which have now been sub- 
stantially developed as recreational sites. 

Plaintiffs evidence indicates that the land north of 
the county road is suitable and adaptable for a lime- 
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stone quarrying operation, and the portion south of 
the county road is adaptable for the production of sand 
and gravel, with a residual use for recreational cabin 
sites. 

Plaintiff’s first expert witness was a geologist em- 
ployed to make a subsurface investigation. He drilled 
two holes to study the limestone formation and used 
core drillings made by others to evaluate the extent of 
the mineral deposit on the property, including the ease- 
ment area. He had previously participated in the test- 
ing of the land immediately to the west of plaintiff’s 
land and south of the county road. In addition to the 
drillings he made a visual inspection of the limestone 
formation being quarried on the adjoining property. He 
testified that he had sufficient information to make a 
reasonable projection of the material under plaintiff’s 
land. He testified to the presence of 1,361,111 cubic 
yards of limestone; 22,000 cubic yards of wall rock; 
1,426,660 cubic yards of natural sand and gravel; and 
727,905 cubic yards of fine aggregate underlying the 
easement area and the protective slope. 

Plaintiff then produced an owner of a gravel operation 
who testified that the amount of material underlying 
plaintiff's property would make it economical to set 
up a gravel pumping operation. Plaintiff produced wit- 
nesses who testified as to the market for wall rock as 
well as sand and gravel. Plaintiff also produced a num- 
ber of witnesses as to the recreational potential which 
existed in the immediate area of the sand and gravel 
land. One of them had developed such an area directly 
across the river from plaintiff’s land. This witness tes- 
tified to the demand for recreational lots in the area 
and stated that plaintiff’s land was more favorably situ- 
ated than his own and could definitely be developed as 
a recreational area. 

Plaintiff produced a civil engineer and land developer 
who submitted a proposed design as an illustration of 
ere of the possible ways the plaintiffs land could be 
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developed. He also submitted cost estimates on the 
proposed development. 

Plaintiff’s three value experts were licensed real es- 
tate brokers who had experience in the appraisal of 
mineral properties. Their values ranged from $182,600 
to $225,000. They all testified to considering the market 
data or comparable sales approach, but because they 
could find no comparable sales were forced to use the 
capitalization of income approach. Both of condemner’s 
appraisers, who fixed plaintiff’s damage at $20,115 and 
$24,257, used the market data approach, but because 
they could find no comparable sales testified they made 
necessary adjustments to compensate. Condemner’s 
experts conceded that they knew of no sale of any land 
that had rock, sand and gravel, and a resort potential 
all on the same piece of property. 

Compensation for land taken by right of eminent do- 
main is measured by its full market value as of the date 
of the appropriation, and anything connected with the 
land that would influence its market value in the mind 
of a good faith intending purchaser is an element for 
consideration in awarding damages. Lechliter v. State, 
ente p. 527, 176 N. W. 2d 917. 

In determining the market value of land condemned, 
its special adaptability or availability for the highest 
and best use may be shown and considered. The evi- 
dence, while disputed, is fairly conclusive that the high- 
est and best use of the property condemned herein was 
as part of a limestone and wall rock quarrying operation 
on the north, and a sand and gravel operation on the 
south, with a resultant lakeshore recreational facility. 
This necessarily was one of the fact issues determined 
by the verdict of the jury. As this adaptability would 
increase the value in the eyes of prospective purchasers, 
the plaintiff is entitled to have that fact considered in 
determining the market value of the land condemned. 

Where stone or mineral deposits may have bearing 
on the market value of the land, evidence as to the ex- 
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tent of those deposits is admissible but the award may 
not be reached by separately evaluating the land and the 
deposits. See, Burlington & M. R. Co. v. White, 28 Neb. 
166, 44 N. W. 95; Pieper v. City of Scottsbluff, 176 Neb. 
561, 126 N. W. 2d 865. Consideration is given to the 
quantity and quality of the minerals that can be ex- 
tracted and to the value thereof solely as evidence for 
arriving at the value of the land. 

The element of speculation in mineral deposits under- 
lying the land condemned does not preclude their con- 
sideration in ascertaining the market value of the land. 
At best, evidence of value with land such as this is 
largely a matter of opinion. Certainly, condemner should 
not be permitted to profit from the possible uncertainty 
of actual market value when it deprives the condemnee 
of his property. The quality and quantity of the rock 
which may be quarried, or sand and gravel which may 
be profitably removed from land being condemned, are 
admissible to show that they are sufficient for and adapt- 
able to commercial development. If so, they will have 
an effect on the market value of the lands. However, 
the market value of the property is the value of the land 
with the materials in place and not the value of the 
materials if they were removed. The evidence in this 
case indicates that plaintiff's expert witnesses did not 
value the rock, sand, and gravel in place as items sepa- 
rate from the value of the land, but used that informa- 
tion as a factor in arriving at the value of the land. 

Condemner devotes 47 pages of its brief to the suf- 
ficiency of the evidence to sustain the verdict and at- 
tacking the rulings of the trial court on numerous ob- 
jections to the admission of evidence. Condemner’s ob- 
jections are answered in Iske v. Metropolitan Utilities 
Dist., 183 Neb. 34, 157 N. W. 2d 887. Condemner, cogni- 
zant of that possibility, attempts to distinguish the facts 
of that case from the instant one because that case in- 
volved the presence of Cedar Island, and the taking was 
a fee simple title, whereas in the instant case an ease- 
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ment is taken, admittedly, however, with broad rights 
which would definitely preclude use except for farming. 
For practical purposes any industrial or recreational 
use is destroyed. Plaintiff’s land is contiguous to recrea- 
tional developments and between those developments 
and Cedar Island. That a recreational potential existed 
and was a present consideration is apparent from the 
evidence of those interested in the adjoining develop- 
ments and from the aerial maps of the area. This rea- 
sonably prospective recreational development is a fac- 
tor to be considered in determining market value. 

The resolution of the question as to the presence of 
minerals and potential recreational development is pri- 
marily for the jury under the conflicting issues raised, 
and the evidence should be decided like any other ques- 
tion of fact at issue in a case. As we said in Iske v. 
Metropolitan Utilities Dist., 183 Neb. 34, 157 N. W. 2d 
887: “It is not for the court to determine under the 
guise of a determination of the admissibility of evidence.” 

Condemner vigorously assails the foundation for and 
the testimony of plaintiff's value witnesses. It specifi- 
cally attacks the reliability of the evidence of plaintiff’s 
geologist in view of evidence produced by it. It further 
maintains that the rocks underlying the northerly por- 
tion of plaintiff’s farm are no different in quality or 
quantity than those which underlie the whole area in 
adjoining counties. Also, it produced a former manager 
of the sand and gravel company which had operated on 
a part of the premises, who testified that further sand 
and gravel operations on the premises would be econom- 
ically unfeasible. Condemner argues from this evidence 
that the land had no value above the market value of 
comparable farm land. Condemner’s experts based their 
opinions on that premise, but did consider the taking 
to be the equivalent of a total one. 

Plaintiffs value witnesses were shown to be ex- 
perienced appraisers who had experience with mineral 
lands as well as some familiarity with the subject prop- 
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erty. They were furnished with the results of the 
studies made by plaintiff’s other experts. Additionally, 
they studied the market for minerals, the cost of trans- 
portation, the accessibility of a ready market, other 
sources of supply, and the reasonable potential of a 
resultant recreational development. 

In Iske v. Metropolitan Utilities Dist., 183 Neb. 34, 157 
N. W. 2d 887, we held: “Generally, an expert witness, 
otherwise properly qualified, may be permitted to use 
and to testify concerning the different factors affecting 
valuation which a well-informed buyer would use in 
arriving at the price which he would pay for the prop- 
erty at the time of the taking. : 

“Generally, an expert witness, when properly quali- 
fied, may testify as to the valuation of the property, 
and the weight and credibility of what the witness con- 
siders in coming to his conclusion is for the jury to de- 
termine.” 

In Jensen v. State, 184 Neb. 802, 172 N. W. 2d 607, we 
said: “Expert opinion evidence in a condemnation case, 
as in all other cases, is to be considered and weighed by 
the triers of fact like any other testimony. It is only 
advisory in nature and is not binding upon the jury or 
the court. The weight and credibility of the testimony 
of either lay or expert witnesses is for the jury. The 
amount of damages sustained in an eminent domain ac- 
tion is peculiarly of a local nature and ordinarily is to 
be determined by the jury, and this court will not ordi- 
narily interfere with the verdict if it is based upon ad- 
missible testimony.” 

Plaintiffs three value appraisers rejected the market 
data appraisal approach used by condemner’s witnesses, 
because they could find no comparable sales. The meth- 
od used by them was the capitalization of income ap- 
proach. This appraisal method was specifically ap- 
proved in Iske v. Metropolitan Utilities Dist., supra, and 
on the plaintiff’s evidence was appropriate herein. 

Condemner complains that the verdict herein is ex- 
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cessive. What we said on this point in Iske v. Metro- 
politan Utilities Dist., supra, is pertinent: “The jury 
verdict fell in between the two sets of conflicting expert 
testimony, being $510,150. The above situation is a fre- 
quent one in condemnation cases. Our court has often 
discussed the function of the jury in this kind of a situ- 
ation. As we have pointed out, there was no error in 
the trial that could be asserted as properly related 
to an error in the amount of the verdict. The weight 
and the credibility of the testimony of either lay or 
expert witnesses is for the jury. Expert opinion evi- 
dence, widely varying in this case, is to be considered 
and weighed by the triers of fact like any other testi- 
mony. The expert witnesses’ testimony is purely ad- 
visory and is not binding on the triers of fact. The 
amount of damages sustained is peculiarly of a local 
nature and ordinarily is to be determined by the jury 
and this court will not ordinarily interfere with the ver- 
dict if it was based upon admissible testimony. When 
the evidence is conflicting the verdict of the jury will 
not be set aside unless it is clearly wrong. A landowner 
only has one day in court and he must recover all of 
his damages in this condemnation proceeding.” 

The jury had an opportunity to view the property. 
This factor is of some significance in the determination 
of the excessiveness of a verdict in an eminent domain 
case. See Iske v. Metropolitan Utilities Dist., supra. 
It is also to be noted that the board of appraisers in 
county court allowed almost four times the amount 
fixed by condemner’s value witnesses. Obviously the 
jury did not accept the conclusions of condemner’s value 
witnesses nor the premise that the highest and best use 
of the property was for agricultural purposes and that 
it had no quarrying and recreational potential. While 
the award is generous, it is well within the range of 
the valuation evidence. On the record herein we cannot 
say that the verdict is excessive or the result of passion, 
prejudice, or mistake. 
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Condemner argues several other alleged errors. We 
have examined the assignments made and find none 
which prejudicially affected the verdict herein. 

The judgment of the district court is affirmed. No 
allowance is made in this court for attorneys’ fees. 

AFFIRMED. 

NEwTon, J., dissenting. 

I find I must respectfully dissent from the opinion of 
Spencer, J. In doing so, I adhere to my dissent in Iske 
v. Metropolitan Utilities Dist., 183 Neb. 34, 157 N. W. 2d 
887, and refer to it as a reference regarding certain legal 
propositions which I will not here reiterate. The evi- 
dence in this case does not sustain the verdict. The Iske 
land adjoins the Platte River on the north. The souther- 
ly portion consists of uncleared timber and accretion 
lands and a lake left after completion of gravel mining 
operations. The portion of primary interest lies to the 
north of this area. It consists of a 60-acre tract on the 
extreme north which is high or hill ground and to the 
south of approximately 160 acres of gently sloping bot- 
tom ground. The 300-foot easement runs along the ex- 
treme west boundary and consists of approximately 38 
acres. The area alleged to be suitable for rock mining 
is in the hills and that alleged to be suitable for gravel 
removal operations, in the bottom ground. 

The undisputed evidence shows that the gravel vein 
is overlaid with clay to a depth of 6 to 25 feet. The 
overburden becomes progressively deeper as one pro- 
gresses to the north from the present lake. Under the 
clay are several feet of mixed dirt and sand, then sev- 
eral feet of fine sand is encountered, all above the gravel 
vein, and all unmerchantable. The clay must be stripped 
off by means of such machinery as bulldozers, turn-a- 
puls, and drag lines. In all of the bottom land area 
the clay runs to a depth at least 2 to 3 feet below the 
water level, a factor which tends to interfere somewhat 
with stripping operations. 

Plaintiff concedes that the clay overburden reaches 
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a depth of 13 feet at a point approximately one-third 
of the way north on the bottom ground from the present 
lake and that beyond that point it would be economically 
unfeasible to maintain a gravel mining operation. Testi- 
mony as to the amount of available sand and gravel is 
limited to this southerly area. Plaintiff has completely 
failed to produce any evidence regarding cost of re- 
moval of the overburden. The record is likewise barren 
of any evidence tending to prove the economic feasibility 
of gravel mining operations on the southerly one-third 
of the bottom ground. On the other hand, defendant 
produced a witness who, though now retired, was for 
many years manager and employee of the Lyman-Richey 
Sand and Gravel Corporation which excavated the pres- 
ent lake on the Iske property while pumping out the 
gravel on that site. He was in charge of that operation 
and thoroughly investigated the area adjoining the lake 
on the north to ascertain the feasibility of extending 
gravel mining operations into that area. He testified 
unequivocally that it was not economically feasible to 
do this primarily because of the heavy overburden and 
also because clay strata were encountered in the gravel 
bed. Notwithstanding this situation, evidence was re- 
ceived as to the amount of gravel underlying the land and 
its royalty value. The entire case, including the verdict, 
is based on an unproved assumption that the gravel was 
So situated that mining operations would return a normal 
profit. 

The same situation is found with the rock mining prop- 
osition. This area has a 25-foot overburden and there is 
no evidence to verify the economic feasibility of a min- 
ing operation. Plaintiff’s only witness along this line 
said he did not know if it was economically feasible as 
his only experience was with rock having a 4- to 6-foot 
overburden. It was also established that this type of 
limestone rock was very widespread throughout Douglas 
and Sarpy Counties and the surrounding area. 

The proposed Jake area which plaintiff alleges could 
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be improved for recreation purposes covers the entire 
bottom land area notwithstanding that plaintiff con- 
cedes only the south one-third could be economically 
excavated in a gravel mining operation. Reception of 
this evidence is patently erroneous. A mere showing 
of the physical presence of minerals is not sufficient to 
show that the property was available for use as a source 
of supply of the minerals. A year before, one of plain- 
tiffs witnesses testified that this same rock land was 
worth no more than farmland. He based that testimony 
on a market data approach. This time he used an income 
capitalization approach and materially altered his testi- 
mony. 

Plaintiff’s expert real estate appraisers testified there 
had been no other sales of somewhat similar property 
in the general area and that consequently they could not 
use the market data approach in determining value, yet 
a witness for defendant testified there were a very con- 
siderable number of such sales. 

It is an accepted practice to permit the introduction 
of evidence relating to quantity of minerals present 
on the property and the royalty value per cubic yard. 
It must, however, be borne in mind that the end sought 
is the actual value of the land with the minerals in place 
thereon. It is ridiculous to assume that a purchaser 
would pay the full amount arrived at by multiplying the 
number of cubic yards of gravel present by the expected 
royalty rate. The purchaser would be interested only 
because he hoped to make a profit on his investment, a 
profit that could not be realized if he paid all that the 
royalty income would return to him. Such a purchaser 
would buy only if he could do so on a basis that would 
preserve for him all or a major portion of the royalty 
income. It is then evident that the royalty income has 
very little relationship to actual or market value. Com- 
pensation for land taken is measured by the market 
value at the time taken. See Leffelman v. City of Hart- 
ington, 173 Neb. 259, 113 N. W. 2d 107. The income 
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capitalization method of arriving at value is reasonably 
accurate where a building is involved. It is a simple 
matter to determine net rentals and an assured annual 
rate of income from such rentals over a period of many 
years. In cases dealing with minerals, the material is 
sold and disposed of and the mine is constantly subject 
to a process of depletion. A steady, long-term return on 
the investment at a readily determined rate is not forth- 
coming. 

The uncertainty of this type of evidence is referred to 
in 5 Nichols on Eminent Domain (3d Ed.), § 19.3 (3), 
p. 19-68, wherein it is stated: ‘Estimation of the amount 
of material to be mined and testimony of a fixed price 
per unit, the product of which is to be used as the 
measure of the income to be derived from the mining 
or quarrying operation has invariably been rejected in 
the determination of the market value of the land. Such 
evidence requires a degree of refinement in the measure 
of values which seems totally incompatible with the 
gross estimates involved in ordinary transactions. 
Though there may be the most accurate calculation of 
the quantity of material to be mined, yet, without know- 
ing exactly the expense of bringing it to the surface and 
carrying it to market, and the amount likely to be lost 
in mining and conveying, and the times in which it 
would be brought out, and the market prices at those 
times, the quantity is of no aid in valuing the land. 
The gross estimates of ordinary business transactions 
are all that courts and juries have skill enough to use 
as a measure of value. All other measures are neces- 
sarily arbitrary and fanciful.” 

The distinction between showing the existence of 
minerals on the land and admitting expert evidence 
based on the multiplication of cubic yards by royalties 
is pointed up in State Highway Commission v. Arnold, 
218 Ore. 43, 341 P. 2d 1089. It is there stated: “On the 
other hand Barnes definitely used the multiplication 
method in his estimate, and as far as we can discern 
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from the transcript it was the sole method used by him. 
Whether or not it was the sole method we are of the 
opinion that its use in this case is ground for reversal. 
The evil of the method is not simply the danger of 
leading the appraiser to an inaccurate appraisal but 
more important, because it has the illusion of scientific 
certainty and validity, it is too likely to be grasped upon 
by the jury as the sole criterion of value even though 
the expert witnesses in making their estimates purport 
to eliminate from their computation the element of 
speculation. * * * ‘Both (appraisers) appraised the land 
upon the basis of returns inuring to the defendants out 
of future sales of the rock material. Both made in- 
quiries and investigations with respect to the produc- 
tion, transportation and sale of rock material. Predi- 
cated thereon, they estimated the selling price in the 
future of the rock material and then made deductions 
by way of expenses for blasting, trucking, general op- 
erating expenses, allowance for risks and other unfore- 
seen business contingencies and then, upon that con- 
cept, proffered their opinions as to the market value 
of the property. What they really did was to appraise 
the present value of the anticipated profits from the sale 
of the rock material and not the market value of the 
land itself as of the date of the taking. Such a modus 
of evaluation is not according to proper standards or 
criteria legally approved in the determination of market 
value.’ * * * “Fixing just compensation for land taken 
by multiplying the number of cubic feet or yards or 
tons by a given price per unit has met with almost uni- 
form disapproval of the courts. This is true because 
such valuation involves all of the unknown and uncer- 
tain elements which enter into the operation of the 
business of producing and marketing the product. It 
assumes not only the existence, but the continued ex- 
istence of a stable demand at a stable price. It assumes 
a stable production cost and eliminates the risks all 
business men know attend the steps essential to the 


738 NEBRASKA REPORTS [ Vou. 185 
Iske v. Omaha Public Power Dist. 


conduct of a manufacturing enterprise. It eliminates 
the possible competition of better materials of the same 
general description and of the possible substitution of 
other and more desirable materials produced or possible 
of production by man’s ingenuity, even to the extent of 
rendering the involved material unmarketable. It in- 
volves the assumption that human intelligence and busi- 
ness capacity are negligible elements in the successful 
conduct of business. It would require the enumeration 
of every cause of business disaster to point out the fal- 
lacy of using this method of arriving at just compen- 
sation. No man of business experience would buy prop- 
erty on that theory of value. True it is that quality and 
quantity have a place in the mind of the buyer and 
the seller, but the product of these multiplied by a 
price per unit should be rejected as indicating market 
value when the willing seller meets the willing buyer, 
assuming both to be intelligent. Values fixed by wit- 
nesses on such a basis are practically worthless, and 
should not be accepted. To the extent the valuation 
fixed by any witness contains this speculative element, 
to the same extent is its value as evidence reduced.’ ” 
In 5 Nichols on Eminent Domain (3d Ed.), § 18.41 (3), 
p. 18-154, it is stated: “An expert may be competent 
for one purpose and not for another. An ordinary real 
estate agent is not qualified, as such, to testify with 
respect to construction costs or with respect to the value 
of a type of property that has no market value by reason 
of the fact that such type is not commonly bought and 
sold. Thus, one who is an expert in valuing property for 
insurance purposes is not necessarily competent to testify 
in a condemnation proceeding. * * * In the absence of 
market value, resort may be had to the testimony of 
more specialized experts. Thus a witness who is an 
expert on timber may express his views on the value of 
timber land, and one who has an intimate knowledge 
of the availability of waterfront property or of prop- 
erty with peculiar subterranean water resources may 
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testify as to the value of such property by reason of the 
special use which may be made of the property. The 
value of property for a special use to which it is adapted 
or put may be shown by persons familiar with such use, 
even though they are not familiar with land values gen- 
erally.” Also, in § 18.42, :p. 18-168, it is said: ‘When the 
property taken is of a character not commonly bought 
and sold, and differs essentially from other land in the 
immediate vicinity in the features which affect value, 
not only is testimony of witnesses familiar with its 
special value for the use to which it is adapted compe- 
tent by reason of experience in their own business with 
similar property, but an expert in real estate generally 
who has no knowledge of the value of land of this 
character is incompetent, however much he may know 
of the prices paid for ordinary land in the immediate 
neighborhood.” 

In the present case the three real estate appraisers 
called by plaintiff all conceded that in using the in- 
come capitalization approach they relied primarily on 
the figures showing the amounts of rock, sand, and 
gravel estimated to be present and the estimated royal- 
ties which might be received by the owner. They also 
conceded that they had no other knowledge or basis 
for fixing a value on this type of property as in their 
words, there were no comparable sales in the area. The 
following question was asked of one of these experts: 
“Q. What income did you use in arriving at those figures 
that you capitalized, what kind of income? A. Well, I 
used a royalty on the quantities that were given to me.” 

One need not be a real estate expert to make such 
a computation. Probably any accountant, banker, or 
mathematician could do it as well or better. The basic 
reason for permitting experts to give opinion evidence 
is that they have peculiar knowledge of the subject not 
commonly possessed by others. Here the alleged ex- 
perts were out of their depth or field. They had no 
special knowledge of the values of rock or gravel quar- 
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ries but attempted to determine value solely by means of 
a mathematical exercise based on other evidence in the 
record. The jurors were themselves capable of making 
such a computation were it permissible, but as has been 
seen, this represents an impermissible method of arriv- 
ing at value. Plaintiff’s experts were not qualified to 
testify in a case of this nature and it was prejudicial 
error to receive such testimony. 

CaRTER, J., joins in this dissent. 

Bostaucu, J., dissenting. 

I agree with Judge Newton that the evidence does 
not sustain the verdict in this case. I would reverse 
the judgment as excessive. See, Moyer v. Nebraska E. G. 
& T. Coop., Inc., 171 Neb. 879, 108 N. W. 2d 89; Nielsen 
v. Tri-State G. & T. Assn., Inc., ante p. 219, 174 N. W. 
2d 722. 

WHITE, C. J., concurring. 

I am in full agreement with the majority opinion. The 
dissent is an able and persuasive argument on the facts 
that the valuation is too high. We do not sit as a jury 
in eminent domain cases. A search for true valuation 
is an elusive quest, and any “formula” is confounded by 
many variables, which this case demonstrates. As our 
cases clearly command, a jury award in eminent do- 
main cases is peculiarly of a local nature, and will not 
be set aside unless it flows from passion, prejudice, or 
error in instructions as to the law. The dissent reveals 
that no such error is claimed here. All of the founda- 
tional requirements for the expert testimony, admittedly 
broad, have been met. The doctrine of judicial review 
does not permit an invasion of the jury prerogative. 
Judicial restraint commands that we exercise our pow- 
ers within the limits that we ourselves have fixed for 
almost 100 years. 
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IN RE VALUATION AND EQUALIZATION OF REAL ESTATE IN 
THE STATE OF NEBRASKA FOR 1969. 

County or Sioux, NEBRASKA, APPELLANT, V. STATE BOARD 
OF EQUALIZATION AND ASSESSMENT, APPELLEE. 
County or Box Butte, NEBRASKA, APPELLANT, V. STATE 
Board OF EQUALIZATION AND ASSESSMENT, APPELLEE. 
WESLEY F. HANSEN, County or LINCOLN, NEBRASKA, 
APPELLANT, V. STATE BOARD OF EQUALIZATION AND 
ASSESSMENT, APPELLEE. 

178 N. W. 2d 754 


Filed July 17, 1970. Nos. 37414, 37415, 37422. 


1. Taxation: Administrative Law. The State Tax Commissioner 
ean hold only an administrative hearing, not a discretionary or 
quasi-judicial one, because the power of the State Board of 
Equalization and Assessment cannot be delegated to the State 
Tax Commissioner. 

2. Taxation. It is the primary duty of the State Board of Equali- 
zation and Assessment to equalize or establish uniformity for 
taxation among the various counties. 

While absolute uniformity of approach for taxation 
may not be possible, there must be a reasonable attempt at 
uniformity. 

4. Taxation: Constitutional Law. The record made before the 
State Board of Equalization and Assessment must sustain the 
action of the board, and in the absence of some satisfactory ex- 
planation of divergence and discrepancy in the application of 
the different methods used and relied upon to achieve uni- 
formity, and of a satisfactory explanation of the correlation 
between those methods, this court cannot determine if the 
constitutionally required equalization or uniformity for taxation 
has been attained between counties. 

Where the record of the proceedings before 

the State Board of Equalization and Assessment contains no 

evidence to justify an order, the action must be held to be 
unreasonable and arbitrary. 


Appeals from the State Board of Equalization and 
Assessment. Affirmed in part, and in part reversed. 


Wendell E. Mumby, Laurice M. Margheim, and Mc- 
Grath, North, Nelson, Shkolnick & Dwyer, for appellants. 
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Clarence A. H. Meyer, Attorney General, and Ralph 
H. Gillan, for appellee. 


Mason, Knudsen, Berkheimer & Endacott, for amicus 
curiae. 


Heard before SPENCER, BosLtaucH, SMITH, McCown, 
and Newton, JJ., and CotweLtu and Tessar, District 
Judges. 


SPENCER, J. 

This is an appeal from the action of the State Board 
of Equalization and Assessment ordering increases of 
assessed valuations of Box Butte, Lincoln, and Sioux 
Counties. Appellee will be hereinafter referred to as 
state board. 

The order as to Box Butte County provided for an in- 
crease of 52 percent for agricultural lands. The order as to 
Sioux County provided for a 30 percent increase for agri- 
cultural lands. Both of these orders state that the in- 
creases are ordered in consideration of a 3-year sales as- 
sessment ratio, agricultural statistics, Walters’ appraisal 
study, and testimony of the county officials. The order as 
to Lincoln County provides for an increase of 50 percent 
for agricultural lands and 17 percent for urban and 
suburban real estate. As to agricultural land, the order 
states that it is made in consideration of the 3-year sales 
assessment ratio, agricultural statistics, and testimony 
of the county officials. As to the urban and suburban 
real estate, the order provides it is made in consid- 
eration of a 3-year sales assessment ratio and testimony 
of the county officials. 

Previous to the hearings by the state board, the State 
Tax Commissioner held regional hearings pursuant to 
Legislative Bills 390 (Laws 1969, c. 653, p. 2569), 391 
(Laws 1969, c. 628, p. 2528), and 406 (Laws 1969, c. 654, 
p. 2571), to gather information for use in the equalization 
of value among the 93 counties. Without reference to 
constitutionality, which has been argued strenuously 
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herein, we state that the State Tax Commissioner can 
hold only an administrative hearing, and not a discre- 
tionary or a quasi-judicial one, because the power of the 
state board cannot be delegated to the State Tax Com- 
missioner. Because of the result we reach herein, it is 
not necessary to discuss the constitutionality of the acts 
or whether the hearings held by the State Tax Com- 
missioner were quasi-judicial ones. 

The testimony at the regional hearing as to Box Butte 
County is in the record pursuant to the request of the 
attorney representing that county. The testimony from 
the regional hearings was not available at the time of 
the state board hearings because it was still being tran- 
scribed, so the counties had no opportunity to meet it. 
It was not offered in evidence as a part of the state board 
hearings in any event, so, except as to Box Butte County, 
the evidence adduced at the regional hearings will not 
be considered herein. We have heretofore determined 
that the Administrative Procedures Act applies to hear- 
ings conducted by the state board. Section 84-914 (3), 
R. R. S. 1948, of that act, provides: ‘All evidence includ- 
ing records and documents in the possession of the 
agency of which it desires to avail itself shall be offered 
and made a part of the record in the case. No other 
factual information or evidence shall be considered in 
the determination of the case. Documentary evidence 
may be received in the form of copies or excerpts or by 
incorporation by reference.” 

For purposes of comparison with regard to whether 
or not equalization was achieved, we set out the fol- 
lowing 3-year sales assessment ratios used by the state 
board and the action taken by it for the counties in- 
volved herein and for surrounding or comparable 
counties: 

COUNTIES 3-YEAR SALES STATE BOARD 
ASSESSMENT RATIO ACTION 
BOX BUTTE COUNTY 
Box Butte 19.38 Increase - 52% 
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Banner 21.24 Increase - None 
Keith 23.49 Increase - None 
Sioux 24.11 Increase - 30% 
Morrill 26.60 Increase - None 
Cheyenne 26.90 Increase - None 
SIOUX COUNTY 
Sioux 24.11 Increase - 30% 
Box Butte 19.38 Increase - 52% 
Scotts Bluff 24.87 Increase - 15% 
Morrill 26.60 Increase - None 
Dawes 29.38 Increase - None 
LINCOLN COUNTY 
Lincoln 20.25 Increase - 50% 
Logan 18.00 Increase - 33% 
Dawson 19.60 Increase - 40% 
McPherson 20.99 Increase - 33% 
Keith 23.49 Increase - None 
Perkins 23.58 Increase - 17% 
Cheyenne 26.90 Increase - None 
Frontier 27.26 Increase - None 
Hayes 28.19 Increase - None 


Most of the above counties which received no in- 
crease had had a reappraisal within the last 2 years. 
In some of them, however, this was not the case. The 
record is void of any explanation of the correlation be- 
tween the different methods used. One of the experts 
for the State Tax Commissioner as well as the Governor 
stated that it was impossible to correlate reappraisals 
and the sales assessment ratios. We do not accept that 
premise, but believe that it is possible, with proper 
analysis and the adoption of uniform rules and proce- 
dures, to correlate the various methods used. 

The orders in each of the counties involved herein 
state that agricultural statistics were considered in de- 
termining the increase for agricultural lands. An ex- 
amination of the record discloses a complete absence of 
any state-federal agricultural statistics. Exhibit 5, de- 
nominated “Indicators of Value of Land and Improve- 
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ments, By Counties in Nebraska,” is in evidence. It is 
a discussion of the method used to determine the value 
of the land, based upon productivity and other factors. 
The exhibit, however, does not contain any statistics 
or any specific values for any county. It is merely a 
discussion of the method or the process used. The record 
would indicate that the exhibit, which contained the 
information on which the state board acted, was a map 
of the state on which the statistician had entered his 
estimate of values for the various counties. This map 
was properly excluded and is not a part of this record. 
The representative of the State Tax Commissioner’s 
office, who attempted to justify the use of the statistics, 
testified that the federal agricultural statistician was 
responsible for the judgment decisions which went into 
the study. The chief statistician who compiled the 
report was called as a witness. His testimony would 
indicate that much of the information is compiled from 
voluntary unsworn statements and involves many judg- 
ment decisions. He was asked if the basic data upon 
which he based his judgment decisions was available. 
He stated that the decisions involved a tremendous 
amount of material, and that he did not have the mate- 
rial with him. There would be absolutely no way in 
this record to determine the basis on which those de- 
cisions were made. Clearly, none of this evidence can 
be used to sustain the action of the state board. To 
do so would be a clear violation of the Nebraska Ad- 
ministrative Procedures Act, section 84-914 (3), R. R. 
S. 1943, set out heretofore. 

' Mr. R. C. Walters who made several appraisal studies 
for the State, was asked if the sales assessment ratio is 
completely inconsistent with an appraisal system. He 
testified in effect that the sales assessment ratio had no 
bearing in the estimate he made as an appraiser although 
he did use a quality analysis and used a procedure com- 
parable to the sales assessment ratio as a check, but 
he did not use a sales assessment ratio to arrive at his 
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original conclusion. He was then asked if in his judg- 
ment a sales assessment ratio study is valid for equal- 
ization purposes. His answer was that he thought it 
could be refined to the point where it would be, but 
that as presently used it had a lot of inequities built into 
it because the system being used is not refined enough. 
He did think that it could be developed so that it could 
be used uniformly across the state, but a lot of refine 
ment would need to be made before it could be equitably 
so used. 

We made no attempt to cross-check each of the sales 
assessment ratios used for the counties herein. We do 
note, however, that as to the 1968 sales assessment ratio 
for rural property in Sioux County, which the State 
calculated to be 23.00; we would arrive at a different 
figure considering the property involved on an acreage 
basis. There were three rural sales for that year, in- 
volving 1,169 acres, admittedly too few to establish 
actual value for a county with 1,226,000 acres. The first 
involved 360 acres; the second, 169 acres; and the third, 
640 acres. The sales assessment ratios were respec- 
tively 18.32; 22.57; and 37.33. As we calculate the sales 
assessment ratio on the basis of the acreage involved, we 
would have a figure of 29.34 rather than 23. It is of 
interest that the larger parcel was overassessed on the 
basis of the sale. 

The sales used in the sales assessment ratio covered 
both land and the improvements thereon. It is a matter 
of common knowledge that good improvements will in- 
fluence the sale price of land. In the county records, 
land and improvements are given separate valuations. 
The increases provided for herein, however, apply only 
to the land and not to the improvements, which could 
be a factor in a low sales assessment ratio. It is obvious 
that this would create a disparity between agricultural 
lands with improvements and those with no improve- 


ments. 
The orders in each instance state that consideration 
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was given to the testimony of county officials. There 
is nothing in the testimony by the county officials of the 
counties herein which would even remotely support any 
of the increases as to agricultural lands. If it refers to 
the testimony at the regional hearings, except as to Box 
Butte County, it is not a part of the record: The testi- 
mony of Sioux County at the regional hearing is included 
with the Box Butte County testimony, and if considered 
would definitely negative any increase for that county. 
We can act only on the record presented to us, and that 
record must sustain the action taken by the state board. 
It is possible, and probably necessary, to use different 
methods for some of the counties, but the record must 
show the correlation between the various methods used 
in the attempt to achieve a reasonable degree of uni- 
formity. 

It is the primary duty of the state board to equalize 
or establish uniformity between the various counties. 
It is evident from what has been set out heretofore that 
this has not been done. We realize that absolute uni- 
formity of approach is impossible, but there certainly 
must be a reasonable attempt at uniformity. As we 
have said before, the record must sustain the action of 
the state board, and in the absence of some satisfactory 
explanation of the divergencies and discrepancies in 
the application of the different methods used and relied 
upon, and of a satisfactory explanation of the correla- 
tion between the different methods, this court cannot 
determine if the constitutionally required equalization 
or uniformity has been attained between counties. See 
Hanna v. State Board of Equalization & Assessment, 
181 Neb. 725, 150 N. W. 2d 878. Where the record of 
the proceedings before the State Board of Equalization 
and Assessment contains no evidence to justify an order, 
the action must be held to be unreasonable or arbitrary. 
Brandeis Investment Co. v. State Board of Equalization 
& Assessment, 181 Neb. 750, 150 N. W. 2d 893. 

We have not discussed the increase as to urban and 
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suburban real estate in Lincoln County. That increase 
was not seriously questioned by the Lincoln County 
officials. The appeal for Lincoln County was prose- 
cuted by Wesley Hansen, a rural landowner, as to the 
increase for all property in the county. However, the 
thrust of the briefs and the argument was as to the in- 
creases given the agricultural lands. We see no reason 
to disturb the order as to the urban and suburban real 
estate for Lincoln County. 

For the reasons given above, we reverse the order of 
the State Board of Equalization and Assessment increas- 
ing the assessment for agricultural lands in each of the 
counties herein. That part of the order providing an 
increase for Lincoln County urban and suburban real 
estate is affirmed. 

AFFIRMED IN PART, AND IN PART REVERSED. 

WuiteE, C. J., and Carter, J., took no part in the con- 
sideration of or decision in these cases. 
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IN RE VALUATION AND EQUALIZATION OF REAL ESTATE IN 
THE STATE oF NEBRASKA FOR 1969. 

CouNTY oF GaGE, NEBRASKA, APPELLANT, v. STATE BOARD 
OF EQUALIZATION AND ASSESSMENT, APPELLEE. 
County or ADAMS, NEBRASKA, APPELLANT, V. STATE BOARD 
OF EQUALIZATION AND ASSESSMENT, APPELLEE. 
CouNTY OF PHELPS, NEBRASKA, APPELLANT, V. STATE BoARD 
OF EQUALIZATION AND ASSESSMENT, APPELLEE. 
CounTy or BUFFALO, NEBRASKA, APPELLANT, Vv. STATE 
BoarD OF EQUALIZATION AND ASSESSMENT, APPELLEE. 
CounTY oF CLAy, NEBRASKA, APPELLANT, V. STATE BoarpD 
OF EQUALIZATION AND ASSESSMENT, APPELLEE. 
County oF SALINE, NEBRASKA, APPELLANT, v. STATE BOARD 
OF EQUALIZATION AND ASSESSMENT, APPELLEE, 
CouNTY OF JEFFERSON, NEBRASKA, APPELLANT, V. STATE 
Boarp oF EQUALIZATION AND ASSESSMENT, APPELLEE. 
County oF HitTcHcock, NEBRASKA, APPELLANT, v. STATE 


Board OF EQUALIZATION AND ASSESSMENT, APPELLEE. 
178 N. W. 2d 759 


Filed July 17, 1970. Nos. 37399, 37401, 37402, 37408, 37404, 37405, 
37406, 37411. 


1. Taxation: Words and Phrases. For the purposes of taxation, 
the terms “actual value,” “market value,” and “fair market 
value” mean exactly the same thing. 

2. Taxation: Administrative Law. The record of the proceedings 
before the State Board of Equalization and Assessment must be 
sufficient to sustain the action taken by that board. 

The State Board of Equalization and Assess- 
ment may adopt any reasonable method of equalization for 
taxation, including the use of reasonably reliable assessment 
sales ratios. 

4, Taxation: Constitutional Law. The object of constitutionally 
required uniformity in the taxation of real property is accom- 
plished if all of the property within the taxing jurisdiction is 
assessed and taxed at a uniform standard of value. 

5. Taxation: Administrative Law. Where the record on appeal 
from an order of the State Board of Equalization and Assess- 
ment establishes an arbitrary adjustment, the order must be 
reversed. 

6. Taxation: Constitutional Law. Constitutionally required equal- 
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ity or uniformity for taxation cannot be achieved except in 
relationship to a uniform standard of value. 


Appeals from the State Board of Equalization and 
Assessment. Affirmed in part, and in part reversed. 


Kenneth E. Mahlin, William M. Connolly, J. Clark 
Noble, Andrew J. McMullen, J. Jay Sullivan, Bernard 
J. Ach, Robert F. Lammers, Joseph F. Chilen, Robert C. 
Bosley, and McGrath, North, Nelson, Shkolnick & 
Dwyer, for appellants. 


Clarence A. H. Meyer, Attorney General, and Ralph 
H. Gillan, for appellee. 


Mason, Knudsen, Berkheimer & Endacott, for amicus 
curiae. 


Heard before SPENCER, BOSLAUGH, SMITH, McCown, 
and Newton, JJ., and CoLweLtL and Tesar, District 
Judges. 


McCown, J. 

This case involves the appeals of eight counties of the 
State of Nebraska from orders entered by the State 
Board of Equalization and Assessment increasing the 
1969 assessed value of real estate in the respective 
counties for property tax purposes. The cases were con- 
solidated for briefing and argument. The basic questions 
involved are whether or not a constitutionally uniform 
standard of valuation was used; whether that standard 
was uniformly applied; and whether or not the appellant 
counties were properly equalized in relationship to each 
other and to other counties within the state. 

At the outset, we think some general observations are 
appropriate. The taxes involved are ad valorem taxes 
on real property, levied and assessed by local govern- 
mental units. The state itself may not levy such taxes 
for state purposes. The Constitution requires that such 
a property tax be ‘“* * * levied by valuation uniformly 
and proportionately upon all tangible property * * *.” 
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Examination of the record discloses extensive divergence 
among witnesses of all categories in their understanding 
of the meaning of uniform values in the constitutional 
tax context. Many witnesses seem to assume that real 
property taxes may be equalized if property is classified, 
and the same values applied to the same classifications 
of property in all counties. The Constitution itself flatly 
contradicts such a conclusion. Art. VIII, § 1, Constitution 
of Nebraska. 

The Legislature has attempted to define “actual value” 
for purposes of taxation by application of a formula 
“where applicable.” § 77-112, R. R. S. 1943. While the 
items of the formula are all related to value, those which 
are factors in determining value are by no means the 
only factors which enter into the valuation of property 
for taxation. As this court said in Richards v. Board of 
Equalization, 178 Neb. 537, 134 N. W. 2d 56: “For pur- 
poses of taxation, the terms actual value, market value, 
and fair market value mean exactly the same thing. 
Many elements enter into a determination of actual 
value, some of which are set out in the statute.” 

We suspect that the legislative attempt to define value 
for purposes of taxation has distorted the relationships 
of many elements of value, and has intermixed methods 
of measuring value with elements and factors entering 
into any proper determination of value. The term “fair 
market value,” while it is an intangible concept, has had 
a definite and well understood legal meaning over a 
very long period of years. The attempt to define that 
concept of value as being readily ascertainable by means 
of a formula “where applicable,” has added to the mis- 
understanding. 

We should note also that so far as we are able to de- 
termine, Nebraska is the only state which provides by 
statute that equalization of the assessment of real prop- 
erty shall be done by each local county board of equal- 
ization; then by a state board as to all counties; and 
that in the event of disagreement between them, the 
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matter may be settled by litigation between the two in 
this court. To say the least, it is a somewhat unusual 
procedure. The determination of both county and state 
boards of equalization is clothed with a presumption of 
validity. Nevertheless, as a practical matter, the prob- 
lem has been further complicated by the fact that the 
state board, by statute, is subject to the requirements 
of the Administrative Procedures Act. See § 84-901, R. 
R. S. 1943. The county board of equalization is not. It 
has, therefore, been necessary for this court to require 
and hold that the record of the proceedings before the 
state board must be sufficient to sustain the action 
taken by that board. See, Hanna v. State Board of 
Equalization & Assessment, 181 Neb. 725, 150 N. W. 2d 
878; City of Omaha v. State Board of Equalization & 
Assessment, 181 Neb. 734, 150 N. W. 2d 888. 

We proceed with a consideration of the facts relative 
to the appeal of Gage County separately from the re- 
maining counties since its treatment was distinct. Gage 
County had a statutory scientific reappraisal of its real 
property which was completed in 1968 and approved by 
the State Tax Commssioner as provided by statute. 
Gage County rolled back the valuations set by the sci- 
entific appraisal by 20 percent and placed the appraisal 
in effect for the first time in 1969 at the reduced valua- 
tions. The order of the state board simply restored the 
reappraisal values for Gage County to their original 
level. 

The record is clear that all scientific reappraisals con- 
ducted in accordance with the statute and approved by 
the State Tax Commissioner, completed and placed in 
effect within two or three years prior to 1969, were 
accepted and approved as filed by the state board. Ap- 
proximately 30 such appraisals were accepted and ap- 
proved without change by the state board. The use 
of such scientific appraisals has long been approved and, 
in fact, is the traditional method of valuation in this 
state. The action of the state board was consistent with 
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its procedure in connection with all such appraisals. 
There is likewise no contention on the part of Gage 
County that the original full appraisal values exceeded 
‘actual value. We think it clear that where the evidence 
discloses the consistent use of reasonably current reap- 
praisals, done under uniform conditions and regulations 
and approved by the State Tax Commissioner, such pro- 
cedures meet the constitutional test of uniformity. We, 
therefore, approve the order of the state board as applied 
to Gage County. 

The following statistical information sets out the rele- 
vant findings and orders of the state board, with respect 
to the remaining seven counties involved here. 

Agricultural Land Urban and Suburban 


Property 
Assess- Assess- Assess- Assess~ 
ment ment ment ment 


Sales Increase Sales Increase 
Ratio Percent Ratio Percent 


County ordered ordered 
Adams 20 75 28 20 
Buffalo 20 75 28 10 
Clay 22 59 28 15 
Hitchcock 25 40 28 0 
Jefferson 25 40 30 15 
Phelps 20 75 29 15 
Saline 25 40 28 15 


It should be noted here that the assessment sales ratios 
shown above are the specific findings of the state board 
as to these counties. Five of the counties had assess- 
ment sales figures for each of the three preceding years. 
One county had two-year figures, and one had only the 
last year. Where there were assessment sales figures for 
three years, however, the state board followed no con- 
sistent procedure in making its findings. In some in- 
stances, perhaps most, the board used an average of 
the three years assessment sales figures. In some, it 
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was the latest year (1968). In one or two others, it was 
neither an average nor the last year. 

In some instances, the treatment was different in the 
same county between agricultural and urban property. 
For example, in Saline County, the assessment sales 
ratio figure for agricultural land in 1968 was 25. The 
figure for 1967 was 26, and for 1966 was 28. The aver- 
age was 26.3, but the 1968 figure of 25 was used. For 
urban property in Saline County, the 1968 assessment 
sales ratio figure was 27, the 1967 figure was 30, and 
the 1966 figure was 29. The average was 28.6, and 28 
was the finding. 

In Jefferson County, an average of the assessment 
sales ratios for three years was used to find the agricul- 
tural assessment sales ratio, while only 1968 was used 
to determine the urban assessment sales ratio, although 
the two preceding years were each higher. 

In each instance, the order of the state board as to 
the counties involved here, except Gage County, shows 
that the assessment increases ordered, at least as to all 
urban and suburban property, were based upon the 
assessment sales ratios and “testimony of county offi- 
cials.” The testimony of county officials directly opposed 
any increases by the state board except in the case of 
agricultural land in Hitchcock County. It is quite ap- 
parent that the ordered increases in the seven counties 
stem directly from the assessment sales ratio figures de- 
termined by the state board. With respect to agricul- 
tural land, the increases ordered in each instance fit 
the assessment sales ratio figures exactly. With respect 
to urban and suburban property, however, it is equally 
apparent that the assessment sales ratio figures were not 
followed. It will be noted that the state board findings 
show that five of the seven counties had assessment 
sales ratios of 28 for urban and suburban property. The 
state board increased the assessment of one of the five 
counties by 20 percent; two by 15 percent; one by 10 
percent; and one nothing. There is no evidence in the 
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record which will explain or support that disparity in 
treatment. 

In 1966, this court held that the state board may adopt 
any reasonable method of equalization, including the 
use of reasonably reliable assessment sales ratios. County 
of Lancaster v. State Board of Equalization & Assess- 
ment, 180 Neb. 497, 143 N. W. 2d 885. 

Later, we reversed state board action where “the 
record does not reveal the basis of correlation, or the 
basis of application, of the methods used for measuring 
and testing uniformity.” See City of Omaha v. State 
Board of Equalization & Assessment, 181 Neb. 734, 150 N. 
W. 2d 888. 

The object of constitutionally required uniformity in 
the taxation of real property is accomplished if all of the 
property within the taxing jurisdiction is assessed and 
taxed at a uniform standard of value. See Carpenter 
v. State Board of Equalization & Assessment, 178 Neb. 
611, 184 N. W. 2d 272. 

It is apparent from the record here that the state 
board has applied assessment sales ratios on the one 
hand, and recent reappraisals approved by the State Tax 
Commissioner on the other, as precisely equal methods 
of measuring and applying uniform values. Yet the rec- 
ord itself overwhelmingly demonstrates that these two 
methods, as presently applied, do not produce an equal 
or uniform level of value. In the 1969 year involved 
here, approximately 30 counties had used reappraisals, 
approved by the State Tax Commissioner, which were 
accepted without change by the state board. Of those 
counties, 19 of them also had assessment sales ratio 
figures for the same year in which the appraisal first 
went into effect. This represents 20 percent of the 
counties in this state. Mean and average figures co- 
incide. For agricultural land, these statistics for 19 coun- 
ties show an average difference of more than 25 percent 
in the values reflected by recent approved appraisals and 
values reflected by assessment sales ratics in the same 
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county and for the same year. Such differences are in 
no way correlated by the state board, and either or 
both methods have been used as though they each re- 
flected exactly the same level of value. The evidence 
contradicts that assumption. Necessary correlation could 
have been made, but it would not have supported the 
percentages of increase ordered in these cases. 

The difference between the values reflected by the 
two methods when applied to urban and suburban prop- 
erty is much less. Both mean and average differences here 
approximate 12 percent. While such differences might 
be within reasonable practical limits if they had been 
applied consistently by the state board, it is apparent that 
this was not done as to the seven counties involved here. 
The percentage increases in urban property ordered 
by the board in five of the counties involved here varied 
from 0 to 20 percent, yet they were based on identical 
assessment sales ratios. We find nothing in the record 
to justify this lack of uniformity. 

Where the record on appeal from an order of the 
state board establishes an arbitrary adjustment, the 
order must be reversed. See County of Keith v. State 
Board of Equalization & Assessment, 180 Neb. 494, 143 
N. W. 2d 902. The record here with respect to the seven 
counties under consideration fails to support the orders 
entered. A uniform and proportionate standard of value 
was not used or applied to all counties alike. The con- 
stitutionally required equality or uniformity cannot be 
achieved except in relationship to a uniform standard 
of value. 

In dealing with the intangible concepts of valuation 
and uniformity, a mathematically precise result can 
never be achieved. Neither mathematical exactness nor 
precise uniformity is possible in the complex task of 
equalization. Nevertheless, the bounds of reasonable uni- 
formity do not stretch to the scope given them here by 
the state board. This court cannot act as a super-board 
of equalization, nor substitute its judgment for that of the 
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state board. We cannot escape the conclusion that con- 
stitutional and statutory requirements were not met as 
to the seven counties involved here. The state board still 
has the opportunity to rectify the situation. 

The order of the State Board of Equalization and 
Assessment as to Gage County real property is affirmed. 
The orders of the State Board of Equalization and 
Assessment as to the remaining counties herein are 
reversed. 

AFFIRMED IN PART, AND IN PART REVERSED. 

Wuite, C. J., and Carter, J., took no part in the con- 
sideration of or decision in these cases. 


In RE VALUATION AND EQUALIZATION OF REAL ESTATE IN 
THE STATE OF NEBRASKA FOR 1969. 
County OF LANCASTER, NEBRASKA, APPELLANT, V. STATE 
Boarp OF EQUALIZATION AND ASSESSMENT, APPELLEE, 
178 N. W. 2d 772 


Filed July 17, 1970. No. 37398. 


Taxation: Administrative Law. Where the record of the proceed- 
ings before the State Board of Equalization and Assessment 
shows that the order of the board was unreasonable and arbi- 
trary, it will be reversed. 


Appeal from the State Board of Equalization and 
Assessment. Reversed. 


Paul L. Douglas, William D. Blue, Ronald D. Lahners, 
Floyd A. Sterns, Janice L. Gradwohl, Robert R. Gibson, 
and Bernard J. McGinn, for appellant. 


Clarence A. H. Meyer, Attorney General, and Ralph 
H. Gillan, for appellee. 


Mason, Knudsen, Berkheimer & Endacott, for amicus 
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Heard before SPENCER, BosLaucH, SmitH, McCown, 
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and Newton, JJ., and CoLweLt and Tesar, District 
Judges. 


Bos.aucu, J. 

The County of Lancaster, Nebraska, has appealed from 
an order of the State Board of Equalization and Assess- 
ment directing that the valuation of agricultural land 
in Lancaster County for 1969 be increased 29 percent 
over the valuation returned by the county. This appeal 
is one of twenty-eight which were taken from the 1969 
action of the state board. 

The order appealed from was made following notice 
and a hearing before the state board on August 7, 1969. 
The order found that the indicated ratio of assessment 
to sales was 27 percent for agricultural land and 29 per- 
cent for urban and suburban property within Lancaster 
County, and that an increase of 29 percent in the valua- 
tion of agricultural land was necessary but that no 
increase in the valuation of urban and suburban real 
estate was necessary to equalize with real and personal 
property of other counties of the state. 

The issue upon an appeal to this court from the State 
Board of Equalization and Assessment is whether the 
record of the proceedings before the state board shows 
that the order of the board was unreasonable and arbi- 
trary. County of Blaine v. State Board of Equalization 
& Assessment, 180 Neb. 471, 143 N. W. 2d 880. If the 
record shows that the order of the state board was un- 
reasonable and arbitrary, it will be reversed. 

The record shows that the order of the state board in- 
creasing the valuation of agricultural land in Lancaster 
County by 29 percent for 1969 was based upon the sales- 
assessment ratio. The record further shows that the 
state board made no change in the valuation of many 
counties which had sales-assessment ratios equal to or 
lower than Lancaster County. 

The testimony shows that no changes were made in 
Antelope County which had a sales-assessment ratio of 
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24 percent for agricultural land; Cedar County which 
had a ratio of 27 percent; Dakota County which had a 
ratio of 22 percent; Fillmore County which had a ratio 
of 29 percent; and Thurston County which had a ratio 
of 27 percent. In these counties the state board ac- 
cepted a reappraisal as a basis for concluding that no in- 
crease or decrease in valuation was required. 

The difficulty lies in the fact that the state board made 
no effort to correlate the reappraisals with the sales- 
assessment ratios or any other uniform standard of 
value. The result is that in counties which were equal- 
ized on the basis of sales-assessment ratios, the valua- 
tions of agricultural land were increased substantially 
more than in counties which were equalized upon the 
basis of reappraisals. There is nothing in the record 
which sustains or justifies the disparity of treatment. 

It is unnecessary to consider the other assignments 
of error. 

The order of the State Board of Equalization and As- 
sessment increasing the valuation of agricultural land in 
Lancaster County by 29 percent for 1969 is reversed. 

REVERSED. 

WuitE, C. J., and Carter, J., took no part in the con- 

sideration of or decision in this case. 
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IN RE VALUATION AND EQUALIZATION OF REAL ESTATE IN 
THE STATE OF NEBRASKA FOR 1969. 

County OF SARPY, NEBRASKA, APPELLANT, V. STATE BOARD 
OF EQUALIZATION AND ASSESSMENT, APPELLEE, 
CouNTY OF WHEELER, NEBRASKA, APPELLANT, V. STATE 
Board oF EQUALIZATION AND ASSESSMENT, APPELLEE, 
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OF EQUALIZATION AND ASSESSMENT, APPELLEE. , 
County oF Loup, NEBRASKA, APPELLANT, V. STATE Boarp 
OF EQUALIZATION AND ASSESSMENT, APPELLEE, 
Larry SCHAFFER ET AL., COUNTY OF Hout, NEBRASKA, 
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ASSESSMENT, APPELLEE. 
178 N. W. 2d 765 


Filed July 17, 1970. Nos. 37400, 37408, 37409, 37410, 37418, 37423, 
37427, 37428. 


1. Taxation. It is the primary duty of the State Board of Equali- 
zation and Assessment to equalize or establish uniformity for 
taxation among the various counties. 

While absolute uniformity of approach for taxation 
may not be possible, there must be a reasonable attempt at 
uniformity. 

3. Taxation: Administrative Law. Where the record of the pro- 
ceedings before the State Board of Equalization and Assessment 
contains no evidence to justify an order, the action must be held 
to be unreasonable and arbitrary. 


Appeals from the State Board of Equalization and 
Assessment. Reversed. 


Dixon G. Adams, James J. McNally, Raymond P. Med- 
lin, Jr., Donald R. Treadway, A. F. Adler, August Ross, 
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Heard before SPENCER, BosLauGH, SmitH, McCown, 
and Newton, JJ., and CotweLtL and Tesar, District 
Judges. 


SPENCER, J. 

This is an appeal from the action of the State Board of 
Equalization and Assessment, hereinafter referred to as 
state board, ordering increases of assessed valuations. 
The counties involved herein, and the percentage in- 
creases, are as follows: 


COUNTY RURAL URBAN-SUBURBAN 
Boone 60 20 
Cass 75 9 
Holt 35 0 
Loup 70 0 
Nance 60 0 
Polk 40 21 
Sarpy 15 0 
Wheeler 25 0 


For all of the counties herein except Wheeler, the 
orders of the state board indicate the rural increases 
were predicated upon a 3-year sales assessment ratio, 
agricultural statistics, and the testimony of the county 
officials. In addition, Holt and Wheeler Counties had 
appraisal studies by Justin H. Haynes & Company, and 
Loup County had an appraisal study by R. C. Walters 
Company, Inc. The order as to Wheeler County, in addi- 
tion to the Haynes appraisal study, specified that it was 
predicated on a 2-year sales assessment ratio and agri- 
cultural statistics. 

Many of the questions raised herein are discussed in 
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County of Sioux v. State Board of Equalization & Assess- 
ment, ante p. 741, 178 N. W. 2d 754. Reference is 
hereby made to that opinion for questions raised con- 
cerning the regional hearings. Also, because of the 
result we reach herein, we do not discuss the constitu- 
tionality of the legislative acts more specifically re- 
ferred to in that opinion. Reference is also made to that 
opinion for the discussion as to the use of state agri- 
cultural statistics, which were considered as to agricul- 
tural land for all of the counties involved herein. As 
there found, the consideration of agricultural statistics 
was a clear violation of the Nebraska Administrative 
Procedures Act, section 84-914 (3), R. R. S. 1943, set out 
therein. Reference is also made to that opinion for the 
discussion concerning the fact that the sales assessment 
ratio covered both the land and the improvements there- 
on. The rural increases made herein are for the land 
only and not the improvements. This creates a dis- 
parity between agricultural lands with improvements 
and those with no improvements, and puts an undue 
share of the tax burden on the latter. 

Reference is made in each of the orders to the testi- 
mony of county officials. There is nothing in the testi- 
mony of the county officials of the counties involved 
herein which would even remotely support any of the 
increases made. Actually, the testimony of the county 
officials would in most instances definitely negative any 
increase for the particular county involved. 

As noted in County of Gage v. State Board of Equal- 
ization & Assessment, ante p. 749, 178 N. W. 2d 759, 
scientific reappraisals approved by the State Tax Com- 
missioner, completed and placed in effect within 2 or 
3 years prior to 1969, were accepted and approved with- 
out change by the state board. Of the counties involved 
herein, Wheeler had such a reappraisal which was used 
for the first time in 1967. Yet; that reappraisal was 
ignored and Wheeler was given a 25 percent increase 
for its rural lands. An adjoining county, Antelope, also 
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had an appraisal used for the first time in 1967, but 
no increase was made for that county. The 3-year sales 
assessment ratio for Wheeler was 22.75 percent. For 
Antelope it was 23.47 percent. Harlan County, with a 
3-year sales assessment ratio of 23.06 and a 1967 reap- 
praisal, was given no increase, nor was Keith County 
with a 23.49 3-year sales assessment ratio and a 1968 
reappraisal. For some reason not apparent from the 
record, there is a purported appraisal study made for 
Wheeler which suggests an indicated ratio of 28 per- 
cent. There is no showing in this record as to why the 
reappraisal should be used for approximately 30 other 
counties where made within the last 2 or 3 years, and 
ignored for Wheeler. 

The record indicates that a reappraisal for Sarpy 
County was accepted in 1966, and has been continually 
updated. The undisputed testimony is that the assessor 
adjusts after every sale, not only on the sale property 
but also on adjacent property. To apply an increase to 
this county, based on a sales assessment ratio for sales 
where the valuations have already been corrected on the 
county’s records, would double the increase as to these 
properties. 

A comparison is made between comparable farm land 
along the border between Douglas and Sarpy Counties. 
The highest value for Douglas County was $374 per 
acre and the lowest was $167 per acre. The comparable 
land across the road in Sarpy County is assessed at con- 
siderably higher figures, so that any increase for Sarpy 
County would increase the value disparity between 
Sarpy and Douglas Counties. Because of overlapping 
school districts between the two counties, this would 
result in Sarpy County rural taxpayers bearing an undue 
portion of school taxes compared with the Douglas 
County taxpayers in those same school districts. 

Cass County has overlapping school districts with 
Lancaster and Otoe Counties. The proposed increase 
for Cass County is 75 percent; for Lancaster, 29 percent; 
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and for Otoe, 40 percent. For reasons set out in County 
of Lancaster v. State Board of Equalization & Assess- 
ment, ante p. 757, 178 N. W. 2d 772, the increase has 
been voided as to Lancaster County. There is a differ- 
ence of only .46 percent in the 3-year sales assessment 
ratio between Lancaster and Cass Counties. Despite 
the fact that the state board order recites consideration 
of a 3-year sales assessment ratio based upon its con- 
clusion as to the indicated ratio, only the year 1968 
was considered. 

In 1968, 49 rural sales were submitted for Loup County, 
but only 2 of the 49 submitted were used to arrive at a 
sales assessment ratio of 15 percent. Two sales are too 
few for sales assessment ratio purposes. What has been 
said as to agricultural statistics is pertinent here, be- 
cause with the appraisal study it was a factor in the 
assessment of the increase. 

Nance County had a reappraisal in 1966. The 3-year 
sales assessment ratio percentages are as follows: 


1966 29 
1967 25 
1968 21 


The conclusion reached by the state board as to the in- 
dicated ratio for Nance County is 21, so it is obvious 
that although the order suggests consideration of a 3-year 
sales assessment ratio, of agricultural statistics, and of 
the testimony of the county officials, the indicated ratio 
is exactly the same as the 1968 sales assessment ratio. 

In Boone County the 3-year sales assessment ratio per- 
centages are as follows: 


1966 28 
1967 27 
1968 21 


Here again, although the order refers to a 3-year sales 
assessment ratio, agricultural statistics, and the testi- 
mony of county officials, the indicated ratio is the same as 
the 1968 sales assessment ratio. 

Only three of the counties, Boone, Cass, and Polk, are 
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given urban and suburban increases. In all three, the 
orders state that the increase is predicated upon a 3-year 
sales assessment ratio and the testimony of the county 
officials. In Boone and Cass Counties, the testimony 
indicates that the town property is already overvalued, 
and that the increase would further overvalue it. The 
conclusion of the state board as to their indicated ratio 
is 26 for Boone and 29 for Cass and Polk Counties. In 
addition to Boone County, Thayer and Wheeler also had 
an indicated ratio of 26. Thayer was given a 15 percent 
increase and Wheeler none. Loup County, with an in- 
dicated ratio of 22, was given no increase. Grant County, 
with an indicated ratio of 24, was given no increase. 
Grant County had a reappraisal in 1966 and Loup had 
one in 1967. Sioux, Boyd, and Dawes Counties, all with 
an indicated urban ratio of 25, were given no increases. 
It is impossible to reconcile these discrepancies from 
the record. 

Cass County, with an indicated ratio of 29, was given 
a 9 percent increase. Polk and Merrick Counties, with 
an indicated ratio of 29, were given a 21 percent increase. 
Cedar and Dixon Counties, which had had recent re- 
appraisals but also had an indicated ratio of 29, were 
given no increases. Holt and Lancaster Counties, with an 
indicated urban ratio of 29, were given no increases. 

Upon consideration of the record herein, we cannot 
escape the conclusion that the state board used com- 
pletely different and uncorrelated methods to support 
its ultimate conclusions, and that no reasonable ap- 
proach was made to achieve uniformity among the 
counties. As we said in County of Sioux v. State Board 
of Equalization & Assessment, ante p. 741, 178 N. W. 2d 
754, it is the primary duty of the State Board of Equal- 
ization and Assessment to equalize or establish uni- 
formity among the various counties, and, while absolute 
uniformity of approach may not be possible, there must 
be a reasonable attempt at uniformity. 

Where the record of the proceedings before the State 
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Board of Equalization and Assessment contains no evi- 
dence to justify an order, the action must be held to 
be unreasonable and arbitrary. 

For the reasons given, we reverse the order of the 
State Board of Equalization and Assessment increasing 
the assessments herein. 

REVERSED. 

Wuite, C. J., and Carter, J., took no part in the con- 
sideration of or decision in these cases. 

SMITH, J., dissenting. 

Neither the court nor the board has developed a prac- 
ticable model for statewide equalization. Difficulties 
besetting the board are inferable from a model proposed 
by Pao Lun Cheng, “The Common Level of Assessment 
in Property Taxation,’ 23 National Tax Journal 50 
(1970). “As the secretary of one equalization board has 
said, ‘inter-county equalization is like a mule—no hope 
of progeny and no pride in ancestry.’” Hellerstein, 
State and Local Taxation 139 (1969). 

In this state of affairs I would try to maintain some 
balance between data and intuition. “But the action 
does not appear to have been arbitrary except in the 
sense in which many honest and sensible judgments are 
so. They express an intuition of experience which out- 
runs analysis and sum up many unnamed and tangled 
impressions; impressions which may lie beneath con- 
sciousness without losing their worth.” Chicago, B. & 
Q. Ry. Co. v. Babcock, 204 U.S. 585, 27 S. Ct. 326, 51 L. 
Ed. 636 (1907) (Holmes, J.). 

I would affirm the orders of the board. 

NEwToN, J., dissenting. 

I respectfully dissent from the decision of the major- 
ity. This is an appeal from the State Board of Equaliza- 
tion and Assessment hereinafter referred to as Board. 
The counties of Boone, Cass, Holt, Loup, Nance, Polk, 
Sarpy, and Wheeler briefed and presented their cases 
together and have been so considered. The question pre- 
sented is whether or not Article VIII, section 1, Consti- 
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tution of Nebraska, has been complied with. That sec- 
tion states: “Taxes shall be levied by valuation uni- 
formly and proportionately upon all tangible property 
and franchises, * * *.” Formerly, when the state levied 
property taxes, this provision required uniformity and 
equalization of assessments between counties throughout 
the state. With the abolition of the state property tax, 
uniformity between western and eastern Nebraska coun- 
ties is no longer mandatory as neither is subject to 
taxes levied in the other. If Scotts Bluff County were 
assessed at 50 percent of actual value and Douglas 
County at 25 percent, no prejudice would result to Scotts 
Bluff County because there are no overlapping taxing 
districts between the two counties. 

The record before us is absolutely barren of any evi- 
dence regarding overlapping taxing districts. I would 
nevertheless take judicial notice that such overlapping 
occurs as between adjoining counties. In the absence 
of such overlapping districts, any inequalities appearing 
in county assessments is nonprejudicial, as to such coun- 
ties, or to put it another way, error without prejudice 
and does not merit consideration. 

In preparing for the task of equalizing between coun- 
ties, the Board held regional hearings at which a large 
volume of evidence was adduced. The transcript of this 
evidence was not introduced in evidence and, therefore, 
cannot be considered here. See Chapter 84, article 9, 
R. R. S. 1943. The record is also deficient in another 
respect. Property sales used in arriving at sales-assess- 
ment ratios were not considered at the hearing before 
the Board. It was understood that any party interested 
could go into this matter after the hearing with a repre- 
sentative of the Board and that information acquired 
would be considered. Whether or not this was done does 
not appear in the record. If it was done, appellants have 
failed to include in the record the results of these sup- 
plemental fact-finding sessions or any evidence pertain- 
ing thereto. I must, therefore, assume that the data 
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upon which the Board computed sales-assessment ratios 
is satisfactory and correct. 

Also, as part of its basic preparation, the Board em- 
ployed competent appraisers to make spot checks of 
certain representative counties. These studies were 
rather exhaustive in nature and definitely tend to throw 
light upon the actual value of the various classes of real 
property within the county as compared with actual 
values adopted by the assessor for assessment purposes. 
For instance, in Boyd, Holt, Garfield, Wheeler, and 
Greeley Counties, three classes of irrigated land, four 
of dry land (cultivated), two of meadow land, and three 
of grazing land were considered. Two approaches to 
actual value were used, a market-data approach and a 
capitalization of income approach. Results were as 
follows: 

Market Data Income Leased Correlated 


CLASS Valuation Valuation Results 
Irrigated I $ 545 $ 479 $ 480 
II 400 357 360 

TII 235 218 215 

Dry land I 400 359 360 
II 270 236 240 

III 185 164 165 

IV 85 73 75 
Meadow V 225 208 210 
V- 130 125 125 

Grazing VI 65 60 60 
VI- 55 50 50 

VII 35 30 30 


The appraisal indicates that actual values as found by 
county assessors and used for assessment purposes were, 
without exception, considerably lower than values ar- 
rived at by the market-data and income approaches. 

The record presents three different methods of deter- 
mining values as a prerequisite to ascertaining if adjoin- 
ing counties with overlapping taxing districts are prop- 
erly equalized for taxation purposes. These methods are 
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official county appraisals or reappraisals, sales-assess- 
ment ratios, and spot appraisal studies. 

Boone, Cass, and Polk Counties are concerned with the 
assessment of farmlands and urban property: Holt, 
Loup, Nance, Sarpy, and Wheeler Counties only with 
farmlands. None of these counties have had official re- 
appraisals and the other criteria were necessarily relied 
on in regard to them. Much is said in the record and 
briefs before us regarding the desirability of correlating 
the three different criteria of value. This cannot be done 
any more than it is possible to correlate value on the 
basis of market data and capitalization of income. Two 
farm or ranch units may have identical income capabili- 
ties, yet one may have a greater fair market value than 
the other due to location, improvements, etc. Different 
appraisers of the same unit will arrive at different re- 
sults. Sales of property within a county may not repre- 
sent a correct picture of value for a multitude of rea- 
sons. There may be an insufficient number of sales and 
many of them may not represent true open-market trans- 
actions. No one of the three criteria available are per- 
fect and, as a result, an element of judgment enters into 
this matter and must be exercised by assessing and equal- 
izing authorities. This factor is illustrated in the case of 
Boone County and its neighbors. Sales-assessment ratios 
for these counties show the following: 


1968 Sales 

Assessment Ratios Changed to 
County Urban Rural Urban Rural 
Boone 26 21 31.2 33.6 
Greeley 25 25 29.25 29.25 
Nance 32 21 32 33.6 
Platte 25 21 32.25 34.86 
Madison 26 21 34.84 31.92 
Antelope 31 24 31 24 
Wheeler 26 28 26 35 


It will be noted that after adjustment by the Board, 
there is little material difference in assessed values be- 
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‘tween the counties with the following exceptions. Gree- 
ley still appears a bit low on the basis of sales-assessment 
ratios, yet on the basis of a 1969 spot study of this 
county, it is deemed to be equitably assessed with the 
-others. In other words, despite the conflict with the 
sales-assessment approach, the study made shows the 
county to now be assessed at approximately 35 percent 
of actual value. The appraisal study indicates that land 
‘in Greeley County is valued for assessment purposes 
at supposed actual values ranging from 48 percent to 79 
‘percent of true market or actual values depending on 
the various classifications of land. These percentages 
average out to 23.73 percent and a 17 percent increase 
‘brings the average to 27.76 percent. The figures are 
‘not strictly accurate as allowance has not been here 
‘made for the variation in acreages of the several land 
classifications. It is obvious from the appraisal study 
that if this were done the figure of 27.76 percent would 
much more nearly approach the statutory 35 percent of 
actual value figure and would present a minimal vari- 
ance therefrom. The same is true regarding rural prop- 
erty in Antelope County and urban property in Wheeler 
County where recent official reappraisals were had. The 
question presented under such circumstances is that 
-always confronted in cases of conflicting evidence. In 
‘a jury trial, the jury must determine which evidence is 
reliable; here the Board must make this determination. 
‘In any event, no material variations appear. 

Generally speaking, with reference to the counties in- 
volved in this action, the Board appears in each instance 
to have relied primarily on the best evidence available 
‘and in each instance, there is evidence in the record to 
sustain its action. Appellants criticize the use of ap- 
praisal studies on the ground that L.B. 391 (Laws 1969, 
c. 628. p. 2528) is unconstitutional. That point does not 
require decision. The appraisals were made primarily 
-on the basis set out in section 77-112, R. R. S. 1943. 
‘That statute does not appear to exclude other criteria 
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of “actual value.” It states the formula therein con- 
tained is to be used only “where applicable.” Other 
means, when required to determine actual value, are 
not excluded. 

This court will not substitute its judgment for that 
of the State Board of Equalization and Assessment if the 
action of the Board is not illegal, arbitrary, and capri- 
cious. See Carpenter v. State Board of Equalization & 
Assessment, 178 Neb. 611, 134 N. W. 2d 272. Neither 
will this court interfere with the discretion of the Board 
when discrepancies are slight and substantial equality 
and uniformity are attained. County of Kimball v. 
State Board of Equalization & Assessment, 180 Neb. 482, 
143 N. W. 2d 893. The decision of the Board as to appel- 
lant counties should be affirmed. 
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IN RE VALUATION AND EQUALIZATION OF REAL ESTATE IN 
THE STATE OF NEBRASKA FOR 1969. 

CouNTY oF HooKER, NEBRASKA, APPELLANT, V. STATE 
BoarD OF EQUALIZATION AND ASSESSMENT, APPELLEE. 
County or THOMAS, NEBRASKA, APPELLANT, V. STATE 
BoarD OF EQUALIZATION AND ASSESSMENT, APPELLEE. 
CouNntTy OF GRANT, NEBRASKA, APPELLANT, V. STATE 
Boarb OF EQUALIZATION AND ASSESSMENT, APPELLEE. 
CouNTY oF CHERRY, NEBRASKA, APPELLANT, V. STATE 
BoarD OF EQUALIZATION AND ASSESSMENT, APPELLEE. 
CouNTY OF BLAINE, NEBRASKA, APPELLANT, V. STATE 
Boarp OF EQUALIZATION AND ASSESSMENT, APPELLEE. 

E. H. SHOEMAKER, JR., ET AL., COUNTY OF MCPHERSON, 

NEBRASKA, APPELLANTS, V. STATE BoARD OF EQUALIZATION 

AND ASSESSMENT, APPELLEE. 

E. H. SHOEMAKER, JR., ET AL., COUNTY OF ARTHUR, 
NEBRASKA, APPELLANTS, V. STATE BOARD OF EQUALIZATION 
AND ASSESSMENT, APPELLEE. 

E. H. SHOEMAKER, JR., ET AL., COUNTY OF LOGAN, 
NEBRASKA, APPELLANTS, V. STATE BOARD OF EQUALIZATION 
AND ASSESSMENT, APPELLEE. 

178 N. W. 2d 785 


Filed July 17, 1970. Nos. 37416, 37417, 37419, 37420, 37421, 37424, 
37425, 37426. 


1. Taxation: Administrative Law. Where the record of the pro- 
ceedings before the State Board of Equalization and Assess- 
ment does not show that the order of the board was unreasonable, 
arbitrary, or prejudicial, it will be affirmed. 


Where the record of the proceedings before 
the State Board of Equalization and Assessment shows that the 
order of the board was unreasonable and arbitrary, it will be 
reversed. 


Appeals from the State Board of Equalization and 
Assessment. Affirmed in part, and in part reversed. 


Thomas O. David, H. Alan Curtiss, Richard L. Spittler, 
Joseph J. Divis, and McGrath, North, Nelson, Shkolnick 
& Dwyer, for appellants. 
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Clarence A. H. Meyer, Attorney General, and Ralph 
H. Gillan, for appellee. 


Mason, Knudsen, Berkheimer & Endacott, for amicus 
curiae. 


Heard before SPENCER, BoSLauGH, SMITH, McCown, 
and Newton, JJ., and CoLweLL and Tesar, District 
Judges. 


BosLaucu, J. 

The State Board of Equalization and Assessment 
ordered the Counties of Hooker, Thomas, Grant, Cherry, 
Blaine, McPherson, Arthur, and Logan to increase the 
value of the agricultural land by 33 percent for 1969. 
Five of the counties and landowners in three of the 
counties have appealed. The appeals were consolidated 
for briefing and argument in this court. 

The orders were made following notice and a hearing 
before the board. The board found the indicated ratio 
for agricultural land in each of the counties to be as 
follows: 


County Indicated Ratios Increase Resulting Ratio 
Hooker 26 33% 34.58 
Thomas 20 33% 26.60 
Grant 20 33% 26.60 
Cherry 19 33% 25.27 
Blaine 20 33% 26.60 
McPherson 26 33% 34.58 
Arthur 20 33% 26.60 
Logan 20 33% 26.60 


The counties involved are located in the north central 
part of the state in an area generally known as the 
Sandhills. Between 75 percent and 90 percent of the 
land in these counties is grassland and is generally de- 
scribed in the record as Class VI- land. The controversy 
centers around the valuation of such land. 

Arthur, McPherson, Grant, Hooker, Thomas, and 
Blaine Counties were reappraised in 1966 by the Brandt 
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Appraisal Company, and Class VI- land was valued at 
$33 per acre. In an appraisal of Cherry County by the 
same company in 1967, Class VI- land was valued at 
$30 per acre. 

The 1966 Brandt Appraisal was used by the board as 
a basis for equalization in 1966 and is discussed in Hanna 
v. State Board of Equalization & Assessment, 181 Neb. 
725, 150 N. W. 2d 878. The appraisal was severely 
criticized in the record in that case and this court re- 
versed the orders of the board which had increased 
valuations upon the basis of that appraisal. 

In addition to the 1966 and 1967 Brandt Appraisals, the 
board in these cases had before it an appraisal study 
made in June 1969 by the R. C. Walters Company, Inc., 
pursuant to a contract with the State Tax Commissioner. 
The Walters Appraisal Study valued Class VI land at 
$45 per acre. 

The Walters Appraisal Study used a different land 
classification than was used in the Brandt Appraisals. 
Brandt defined Class VI- land as requiring 20 acres 
to support one animal unit per year. Walters assumed 
a 5-month grazing season and defined Class VI land as 
requiring 10 acres per animal unit. Although there is 
no direct correlation between the Brandt Appraisals and 
the Walters Appraisal Study, the record indicates that 
Class VI land in the Walters Appraisal Study was in- 
tended to approximate Class VI- land in the Brandt 
Appraisals. 

The record is convincing that the board based its 
orders in these cases on the 1966 Brandt Appraisal Study. 
The Walters Study tends to support the board’s con- 
clusions that the valuation of agricultural land in these 
counties was low, but it does not fully sustain the action 
of the board in these cases. 

When the record is considered as a whole it appears 
that the board raised Thomas, Grant, Cherry, Blaine, 
Arthur, and Logan Counties to the approximate level 
of Hooker and McPherson Counties before any increase 
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was applied. The board then applied the same per- 
centage increase to Hooker and McPherson Counties. 
without making any adjustment for the difference in the 
indicated ratios. The order on its face shows that the: 
board disregarded its own finding. The action of the: 
board as to Hooker and McPherson Counties was clearly 
arbitrary and must be reversed. 

The action of the board in regard to Thomas, Grant, 
Cherry, Blaine, Arthur, and Logan Counties does not. 
appear to be prejudicial since after the increase has 
been applied, these counties remain well below the aver-- 
age or median ratios for the other counties. See County 
of Loup v. State Board of Equalization & Assessment,. 
180 Neb. 478, 143 N. W. 2d 890. As to these counties, 
on the record before us, we are unable to say that the: 
action of the board was arbitrary, capricious, or 
prejudicial. 

The orders as to Thomas, Grant, Cherry, Blaine,. 
Arthur, and Logan Counties are affirmed. The orders. 
as to Hooker and McPherson Counties are reversed. 

AFFIRMED IN PART, AND IN PART REVERSED. © 

SPENCER, J.. and Tesar, District Judge, concur in the: 
result. 

SmitH, J., votes to affirm the orders in all of these: 
eight cases. 

Wuite, C. J., and CARTER, J., took no part in the con-- 
sideration of or decision in these cases. 


DoNALD HALBERT, APPELLANT, V. UNITED STATES FIDELITY™ 
& GUARANTY COMPANY ET AL., APPELLEES. 
178 N. W. 2d 781 


Filed July 17, 1970. No. 37476. 


1. Workmen’s Compensation. Where the evidence discloses that. 
further medical, hospital, and surgical services would not def- 
initely improve the condition of an injured employee, and where 
such improvement would be conjectural, the employer’s liability - 


776 NEBRASKA REPORTS [VoL. 185 
Halbert v. United States F. & G. Co. 


to furnish reasonable medical and hospital services and medi- 
cines, as and when needed, ceases. 

2. Workmen’s Compensation: Evidence. In a workmen’s compen- 
sation case, the burden is on the plaintiff employee to prove his 
claim by a preponderance of the evidence, and the rule of lib- 
eral construction of the Workmen’s Compensation Act does not 
apply to the evidence to support his claim. 


Appeal from the district court for Buffalo County: 
S. S. Srpner, Judge. Affirmed as modified. 


Munro, Parker, Munro & Grossart, for appellant. 
H. L. Blackledge, for appellees. 


Heard before Wuite, C. J., CARTER, SPENCER, BOSLAUGH, 
Smitu, McCown, and Newton, JJ. 


Waite, C. J. 

The plaintiff, Donald Halbert, appeals from a disabil- 
ity judgment and award in a workmen’s compensation 
case from the district court for Buffalo County, Ne- 
braska. He was injured by an electrical short in the 
equipment he was operating while an employee of the 
defendant, Anderson Brothers Plumbing and Heating 
Company, Inc., on July 15, 1966. The accident caused 
him to fall 12 feet to a concrete floor, landing on his heels. 

The plaintiff received temporary total disability bene- 
fits from the defendant from the time of the accident 
until March 24, 1967. The Workmen’s Compensation 
Court found that the plaintiff was temporarily totally 
disabled for 67 5/7 weeks, from the time of the accident 
to November 1, 1967. It then found that this temporary 
disability was followed by 15 percent permanent par- 
tial disability to the left leg for 3214 weeks. Disallowed, 
and now in issue, were medical and travel expenses 
incurred for surgery on plaintiff’s left leg and a claim 
of 5 percent permanent partial disability to plaintiff’s 
right foot. In the district court the permanent partial 
disability to the left leg was increased to 20 percent 
for 43 weeks. The expenses connected with surgery and 
a claim of 5 percent permanent partial disability to the 
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right foot were disallowed. On trial de novo in this 
court we affirm the disability award to the plaintiff and 
direct that the judgment be modified to allow recovery 
for all expenses connected with the surgery on the left 
foot. 

The plaintiff underwent surgery on his left foot, fol- 
lowing the advice of Dr. Getscher, his treatment doctor. 
Dr. Getscher testified by deposition that surgery was 
necessary to relieve the pain and swelling in plaintiff’s 
left foot and ankle and to enable him to walk with less 
of a handicap. The employer’s medical expert, Dr. Yost, 
a qualified orthopedist, testified that he did not believe 
surgery would be particularly helpful to the left foot 
and recommended only an exercise program. He fur- 
ther testified that surgery might increase the pain in 
the left foot. 

It is now asserted, in this court on trial de novo, that 
the prospective improvement would be conjectural and 
that the employer’s liability for expenses ceased be- 
cause of the conflicting medical testimony and the fact 
that the operation was unsuccessful. We are called upon 
again to construe section 48-120, R. R. S. 1943. The rule 
followed by this court is: “Where the evidence discloses 
that further medical, hospital and surgical services would 
not definitely improve the condition of an injured em- 
ployee, and where such improvement would be conjec- 
tural, the employer’s liability * * * to furnish reason- 
able medical and hospital services and medicines, as 
and when needed, ceases.” (Emphasis supplied.) Wilson 
v. Brown-McDonald Co., 134 Neb. 211, 278 N. W. 254, 116 
A. L. R. 702. See, also, Paulson v. Martin-Nebraska Co., 
147 Neb. 1012, 26 N. W. 2d 11; Peek v. Ayres Auto 
Supply, 155 Neb. 233, 57 N. W. 2d 387. 

We adhere to this rule that an employer should not be 
liable for either a panicky or merely hopeful surgical 
expedition into the possibilities of complete recovery 
when the medical evidence preponderates to show that 
such expenses are not reasonably warranted. . However, 
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as we evaluate this testimony de novo, we do not feel 
that the plaintiff should be penalized for following the 
advice of his doctor under the particular circumstances 
of this case. Although the operation was unsuccessful 
it appears that it was grounded upon a reasonable belief 
that improvement would result in the continuous pain 
and disability that the plaintiff had in his left foot. We 
observe further that the district court did increase the 
disability allowance for the left foot because of the addi- 
tional pain and suffering that the plaintiff had as a 
result of the unsuccessful operation. For these reasons 
we modify the judgment of the district court and direct 
that the plaintiff be allowed the expenses of this 
operation. 

The other issue in this case is whether the plaintiff 
has suffered bimember disability, that is, whether the 
plaintiff has proved by a preponderance of the evidence 
that his injuries also resulted in a 5 percent permanent 
partial disability to the right foot. The deposition of 
plaintiff's doctor disclosed that during four examinations 
either no reference was made to the right foot or else it 
was also stated that the right foot had completely healed 
with no likelihood for further difficulty. Dr. Getscher’s 
notes of April 26, 1968, disclosed that there was a pos- 
sible 5 percent disability in the right foot with no change 
being evident in the right foot in the next two examina- 
tions. 

On August 14, 1967, 3 days following Dr. Getscher’s 
original examination of the plaintiff, and more than 1 
year after the accident, Dr. Getscher stated: “At the 
present time it’s suffice to say that the man has a well- 
healed fracture in the right os calcis and should have 
no further difficulty. * * * he will not have a bi-member 
disability.” On November 14, 1967, Dr. Getscher stated: 
“He states that he has no symptoms in the right foot at 
this time. * * * Physical examination at this time re- 
veals a fairly good range of motion in the right ankle 
with no evidence of impingement of the malleoli. The 
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heel is narrow and there is good (blood) supply into 
the foot. * * * There is no evidence of tenderness about 
the ankle and he has good strength in all muscles of the 
right leg.” X-ray examination revealed a healed frac- 
ture right os calcis. 

Of course, in this case, the main issue is the disability 
to the left foot. In Dr. Getscher’s evidence, there is no 
reference at all to any disability or injury to the right 
foot in his examination of April 5, 1968, or 3 weeks 
later on April 26, 1968. Then on June 7, 1968, and 
October 11, 1968, he stated that there were no changes in 
the right foot that were different than they were be- 
fore. Referring to the examinations of August 11, 1967, 
and November 1, 1967, Dr. Getscher stated that there 
were no changes of significance in the right foot and 
that there had been no surgery, no treatment, and no ex- 
amination of the plaintiff's right extremity at any time 
since the original examinations of August 11, 1967, and 
November 1, 1967. In this status of the record we agree 
with the judgment of the plaintiff’s doctor on August 
11, 1967, that the plaintiff will not have a bimember 
disability as the examination conclusively reveals that 
there has been no development in the right foot creating 
such a disability. We realize that there have been, as 
there always are in fractures, some anatomical changes. 
But, the plaintiff has failed to prove by a preponderance 
of the evidence any functional and compensable disa- 
bility to the right foot thus permitting a bimember dis- 
ability. The claim for a bimember disability is based 
upon conjecture and speculation. In a workmen’s com- 
pensation case, the burden is on the plaintiff employee 
to prove his claim by a preponderance of the evidence, 
and the rule of liberal construction of the Workmen’s 
Compensation Act does not apply to the evidence to sup- 
port his claim. Spangler v. Terry Carpenter, Inc., 177 
Neb. 740, 131 N. W. 2d 159. 

We therefore modify the judgment of the Workmen’s 
Compensation Court and the district court to allow for 
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the surgical and medical expenses of Dr. Getscher’s op- 
eration on the left foot. The judgment of the district 
court is affirmed as modified. 


AFFIRMED AS MODIFIED. 


State oF NEBRASKA, APPELLEE, v. MicHaEL D. WAaIrts, 


APPELLANT. 
178 N. W. 2d 774 


Filed July 17, 1970. No. 37545. 


1. Criminal Law: Searches and Seizures. In passing on validity 
of a search warrant, the court may consider only information 
brought to the attention of the magistrate. 

2. Criminal Law: Searches and Seizures: Affidavits. For the affi- 
davit of a tip from an informant to be sufficient, the magis- 
trate must be informed of (1) some of the underlying circum- 
stances from which the informant concluded that the narcotics 
were located where he claimed they were, and (2) some of the 
underlying circumstances from which the officer concluded that 
the informant was credible. 

3. Criminal Law: Searches and Seizures. Affidavits for search 
warrants must be tested in a common sense, realistic fashion. 

4, Criminal Law: Searches and Seizures: Affidavits. If an affi- 
davit recites some of the circumstances, where reason for credit- 
ing the source of the information is given, and when a magis- 
trate has found probable cause, the courts should not invalidate 
the warrant by interpreting the affidavit in a hypertechnical, 
rather than a common sense, manner. 

In examining the question of the suf- 
ficiency of an affidavit to support the issuance of a search war- 
rant, the resolution of doubtful or marginal cases should be 
largely determined by the preference to be accorded to warrants. 

6. Criminal Law: Searches and Seizures. A search must be one 
directed in good faith toward the objects specified in the war- 
rant or for other means and instrumentalities by which the 
crime charged had been committed. 

When officers, in the course of a bona fide 
effort to. execute a valid search warrant, discover articles which, 
although not included in the warrant, are reasonably identifiable 
as contraband, they may seize them whether they are initially in 
plain sight or come into plain sight subsequently as a result of 
the officers’ efforts. 
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8. Criminal Law: Trial: Evidence. A trial court’s determination 
of the admissibility of demonstrative evidence will not be over- 
Warne except oak a clear abuse of discretion. 

An exhibit is admissible, so far as 

identity is concerned, when it has been identified as being the 

same object about which the testimony was given. It must also 
be shown to the satisfaction of the trial court that no sub- 
stantial change has taken place in the exhibit so as to render it 

misleading. As long as the article can be identified it is im- 

material in how many or whose hands it has been. 


Appeal from the district court for Sarpy County: 
Victor H. Scumipt, Judge. Affirmed. 


Lee A. Larsen, for appellant. 


Clarence A. H. Meyer, Attorney General, and Calvin 
E. Robinson, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, and NeEwrTon, JJ., and CHADDERDON, District 
Judge. 


WuiteE, C. J. 

From a jury verdict and judgment finding the de- 
fendant guilty of unlawful possession of lysergic acid 
diethylamide, commonly referred to as L.S.D., the de- 
fendant appeals. The validity of the affidavit of prob- 
able cause supporting a search warrant and the scope 
of the search are the basic issues raised on appeal. We 
affirm the judgment and sentence of the district court. 

The background facts upon which the affidavit of 
probable cause was based are as follows: The postal 
authorities at a South Omaha post office informed offi- 
cer Carl Grossoehme, a state patrolman specializing in 
drug abuse, of the existence of a parcel which they con- 
sidered suspicious. The postal authorities located the 
parcel and subsequently law enforcement officers ex- 
amined the parcel without opening it. The warrant 
authorized a search of the defendant’s premises for the 
purpose of discovering illegal drugs and particularly 
L.S.D. The package was duly delivered by postal of- 
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ficials. At the time, the defendant’s house was under 
surveillance by the officers. When the package was 
picked up by the defendant from his mail box, the offi- 
cers went to the door of the house, knocked, announced 
their identity, and, when no one answered, they entered. 
As they entered the defendant was found kneeling on 
the floor unwrapping the package referred to. Officer 
Grossoehme finished unwrapping the package which 
contained a plastic vial filled with white capsules. The 
vial was subsequently taken for analysis. No result of 
this first analysis was introduced, but 3 weeks prior to 
the trial the same vial was allegedly sent in for rean- 
alysis. The results showed that the capsules contained 
L.S.D. 

While in the house, a search of the entire premises 
was. made which produced various items including let- 
ters, cannabis or marijuana, and an address book. All 
items were seized and subsequently introduced in evi- 
dence. 

The affidavit of probable cause upon which the search 
warrant in this case was issued states as follows: “Af- 
fiant has information that Michael Waits is in possession 
of illegal drugs, including L.S.D. Affiant has received 
information from Sgt. John Maley of the Omaha Police 
Dept. and other reliable informants that said Michael 
Waits is associated with known users and possessors of 
illegal drugs, particularly one Bud Medlock, one Wil- 
liam C. Larnan and one Thomas E. Swain and one John 
L. Lenczowski, that illegal drugs were found in the pos- 
session of the above named associates of Michael Waits. 
Affiant further states that Mr. John Bullock of the Postal 
Inspector’s office in Omaha has advised affiant that 
Michael Waits has received letters and packages from 
Hawaii and California and has sent money orders to 
California which affiant believes to be in connection 
with the receipt and possession of illegal drugs and par- 
ticularly L.S.D. Affiant is further informed by the Post- 
office Dept. that the package addressed and directed to 
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Michael Waits from California which is expected to 
contain illegal drugs is in the possession of said Michael 
Waits.” (Emphasis supplied.) 

Extensive discussions of the different holdings of the 
United States Supreme Court in recent cases therein 
are made in the briefs. It is, however, not challenged 
by either the State or the defendant that the following 
from State v. LeDent, ante p. 380, 176 N. W. 2d 21, is a 
correct summary of the law as applicable to this case: 
“In passing on validity of a search warrant the court may 
consider only information brought to the attention of 
the magistrate. * * * For the affidavit of a tip from an 
informant to be sufficient, the magistrate must be in- 
formed of (1) some of the underlying circumstances 
from which the informant concluded that the narcotics 
were located where he claimed they were, and (2) some 
of the underlying circumstances from which the officer 
concluded that the informant was credible. * * * Affi- 
davits for search warrants must be tested in a common 
sense, realistic fashion.” (Emphasis supplied.) Obser- 
vations of fellow law enforcement officers of the police 
engaged in a common investigation are plainly a reli- 
able basis for a warrant applied for by one of their 
number. United States v. Ventresca, 380 U. S. 102, 85 
S. Ct. 741, 13 L. Ed. 2d 684. Analyzing this affidavit, 
we find that an Omaha city police officer, and an offi- 
cial of the United States Postal Inspector’s Office fur- 
nished the information which was originally relied upon. 
Under the above holding this must be considered a cred- 
ible basis. We also examine these facts in light of the 
holdings of this court and the United States Supreme 
Court. In State v. McCreary, 179 Neb. 589, 139 N. W. 
2d 362, this court, in reviewing the controlling United 
States Supreme Court cases, said as follows: ‘The case 
is controlled by United States v. Ventresca, 380 U. S. 
102, 85 S. Ct. 741, 13 L. Ed. 2d 684, wherein it is said: 
‘Recital of some of the underlying circumstances in the 
affidavit is essential if the magistrate is to perform his 
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detached function and not serve merely as a rubber 
stamp for the police. However, where these circum- 
stances are detailed, where reason for crediting the 
source of the information is given, and when a magis- 
trate has found probable cause, the courts should not in- 
validate the warrant by interpreting the affidavit in a 
hypertechnical, rather than a commonsense, manner. 
Although in a particular case it may not be easy to de- 
termine when an affidavit demonstrates the existence 
of probable cause, the resolution of doubtful or marginal 
cases in this area should be largely determined by the 
preference to be accorded to warrants.’ ” 

Turning now to the supporting holding in United States 
v. Ventresca, supra, we find the following pertinent as 
to the standards and attitude of interpretation in exam- 
ining probable cause for the issuing of a warrant. In 
Ventresca, the United States Supreme Court said as 
follows: “These decisions reflect the recognition that 
the Fourth Amendment’s commands, like all constitu- 
tional requirements, are practical and not abstract. If 
the teachings of the Court’s cases are to be followed and 
the constitutional policy served, affidavits for search 
warrants, such as the one involved here, must be tested 
and interpreted by magistrates and courts in a common- 
sense and realistic fashion. They are normally drafted 
by nonlawyers in the midst and haste of a criminal in- 
vestigation. Technical requirements of elaborate spe- 
cifity once exacted under common law pleadings have 
no proper place in this area. A grudging or negative at- 
titude by reviewing courts towards warrants will tend 
to discourage police officers from submitting their evi- 
dence to a judicial officer before acting.” (Emphasis 
supplied.) We feel that further detailed analysis of the 
affidavit is unnecessary. It appears obvious that if the 
affidavit is construed in a common sense manner, it re- 
veals probable cause for believing that the defendant was 
in the possession of illegal drugs, and to hold that the 
magistrate under the situation present, and with the 
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detailed nature of the information furnished in the affi- 
davit would not be authorized under the Fourth Amend- 
ment to issue a search warrant, would emasculate law 
enforcement. There is no merit to the contention that 
the search warrant was improperly issued or that the 
affidavit for probable cause did not furnish a sufficient 
foundation therefor. 

We are mindful of the fact that the United States Su- 
preme Court for over 60 or 70 years has stated that the 
great and most important thrust of the Fourth Amend- 
ment is that the interpositions of a judicial judgment by 
a magistrate or a judge, before a search is conducted, 
are the most important elements in enforcing the com- 
mand of the Fourth Amendment and its objective of pre- 
venting indiscriminate and arbitrary general searches 
by the government. We are not required to pass upon 
the question of whether a warrantless search was au- 
thorized. However, it is obvious in the recital of the 
background facts together with the information fur- 
nished in the affidavit that there were at least facts to 
authorize a warrantless search irrespective of the affi- 
davit or arrest. A further recital of the facts in the 
later portions of this opinion also substantiate the signifi- 
cant reliability of the officials’ information that sup- 
ported the fact recitals in the affidavit of probable cause. 

It is true that the probable cause standard must be 
met prior to the search. At the same time, the detailed 
and completely accurate information flowing logically 
from the original information furnished in the affidavit 
for probable cause, shows conclusively in this case that 
there were none of the elements of police arrogance, 
overreaching, or broom-sweeping general search that is 
condemned by the Fourth Amendment. There is no 
merit to this contention. 

We now turn to the second major thrust of the defend- 
ant’s argument and that is that the law officers who 
executed the search warrant went beyond the scope of 
the warrant and that those items of evidence which were 
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beyond the scope should have been excluded from the 
evidence by the trial court. The warrant, issued on the 
basis of the affidavit, states as follows: “You are there- 
fore commanded, with the necessary and proper assist- 
ance, to search the following described place or person, 
to-wit: 7102 So. 23d St., Omaha, Sarpy, County, Ne- 
braska, legally described as Lot 214 Chandler Hills, an 
Addition, as surveyed, platted and recorded in Sarpy 
County, Nebraska, and the person of Michael Waits and 
Betty Eona for the purpose of discovering and seizing 
the following described property, to-wit: illegal drugs, 
and particularly L.S.D., technically known as Lysergic 
acid diethylamide and if found, to seize and deal with 
the same as provided by law, and to make return of this 
warrant to me within ten days after the date hereof.” 
As we analyze the defendant’s argument, it is based 
primarily upon the cases of United States v. Lefkowitz, 
285 U.S. 452, 52 S. Ct. 420, 76 L. Ed. 877; and Gouled 
v. United States, 255 U. S. 298, 41 S. Ct. 261, 65 L. Ed. 
647. There is language in these cases which suggests 
that a search, whether or not pursuant to a warrant, may 
not be conducted for purposes of finding items of value 
merely as evidence in a criminal prosecution. However, 
this “mere evidence” rule was expressly rejected by the 
United States Supreme Court in Warden, Maryland 
Penitentiary v. Hayden, 387 U. S. 294, 87 S. Ct. 1642, 
18 L. Ed. 2d 782. We have examined the other cases 
cited by the defendant and they are not in point. In 
Gurleski v. United States, 405 F. 2d 253, the warrant 
was issued for the seizure of certain items of audio- 
visual equipment. While making the search, the officers 
discovered items such as pieces of paper with telephone 
numbers on them, a checkbook, a hotel receipt, and a 
motor vehicle certificate of title, all relating to a previ- 
ously unsuspected automobile theft. This evidence was 
held to be admissible, the court saying: “The search 
much be one directed in good faith toward the objects 
specified in the warrant or for other means and instru- 
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mentalities by which the crime charged had been com- 
mitted. It must not be a general exploratory search 
through which the officers merely hope to discover evi- 
dence of wrongdoing.” In Skelton v. Superior Court of 
Orange County, 81 Cal. Rptr. 613, 460 P. 2d 485, the 
police conducted a two-hour search under a warrant 
specifying certain items of stolen property. In the course 
of the search, other purportedly stolen items were dis- 
covered. The California court, and we note that Cali- 
fornia has been the leading state jurisdiction in expand- 
ing the reach of the Fourth Amendment, stated as fol- 
lows: ‘When officers, in the course of a bona fide effort 
to execute a valid search warrant, discover articles 
which, although not included in the warrant, are rea- 
sonably identifiable as contraband, they may seize them 
whether they are initially in plain sight or come into 
plain sight subsequently, as a result of the officers’ 
efforts.” 

With the above rules in mind we now go to a detailed 
examination of the evidence in this respect. The police 
officers who were to execute the warrant waited until 
a certain package had been delivered in the mail and 
personally received by the defendant. Then they 
knocked on the door of the subject premises and an- 
nounced that they were police officers with a search 
warrant. Having received no answer, they opened the 
door and entered. Almost immediately, they observed 
the defendant kneeling on the floor in the living room, 
with the above-mentioned package in his hands. The 
package was seized. It had a brown paper covering 
showing the following return address: “Kathe Cunha 
20836 Woodside Rd. Van Nuys, Calif.” The postmark 
on the wrapper indicated that the package had been 
mailed from ‘‘LaGuna Beach, Calif.” Inside the brown 
wrapper was a second wrapper showing a printed birth- 
day motif and a small circular tag with the following 
words (exhibit 5): “-Michael & Sandy with Love - 
Kathe & J-.” After all of the wrappings had been re- 
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moved, the police officers discovered a box (exhibit 2), 
and inside that, a vial containing capsules which were 
later identified and examined as containing L.S.D. (ex- 
hibit 9). Also found inside the box was a small piece 
of paper (exhibit 10) containing the following notation: 

“110 Doses of Divine Sacroment 

$2.50 _.._-_____ Better Than 

+ YF (3 ae Any of the 

Tabs. (except, maybe, 

(Be sure to take the little blue 

some!! barrels) -..” (Emphasis supplied.) 
Also found inside an envelope was a-letter containing 
the following language: “I hope your birthday present 
will be able to help you out until you hear from Jerome. 
Please return the $ immediately. Thank you -.” These 
items of evidence were all clearly within the scope of 
the purpose of the warrant. They were on the premises 
mentioned in the search warrant, were within the im- 
mediate personal control and reach of one of the indi- 
viduals who was named in the warrant. The vial of 
capsules was within the warrant’s language concerning 
“illegal drugs” and L.S.D. was specifically mentioned in 
the warrant. The other items related to the manner 
in which these capsules had come into the defendant’s 
possession and to the defendant’s knowledge concern- 
ing the nature of the capsules. Taken together they 
almost conclusively suggest that the defendant knew 
that the capsules would be sent to him and even that 
he had agreed to pay for the capsules. We hold that 
these items and the exhibits representing them were ad- 
missible in evidence and clearly not within the scope 
of immaterial evidence which would constitute an in- 
vasion of the area of privacy or a general search. 

We now go to the objection of exhibit 18, which was an 
address book found in a bedroom in the house. It is true 
that most of this address book would seem completely im- 
material as argued by the defendant, but listed on “J” 
page was found the following entry: 
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“Jamie Kathie Cunha 
59007 Huelo St. 
Sunset Beach, Hawaii 96712.” 

The defendant moved for the exclusion of this exhibit 
and this address book and the trial court very properly 
agreed that only the above page should be presented 
to the jury. However, it was the defendant, himself, 
who decided to permit the admission of the whole book, 
although apparently retaining his objection to the Cunha 
entry itself. It is obvious that the defendant waived his 
objection to the introduction into evidence to the bal- 
ance of the book. We point out further that we can find 
nothing prejudicial in this situation that would warrant 
a reversal of the judgment in this case. We point out 
further that the entry in the book relates to the crime 
of possession of L.S.D. because it confirmed the associa- 
tion with the persons who had actually sent the L.S.D. 
package and birthday letter that we have recited in detail 
heretofore. It also obviously relates to the question of 
defendant’s knowledge of the contents of the package 
of L.S.D. 

Finally the defendant alleges that several other items 
of evidence were obtained as the result of the subject 
search and seizure and beyond the scope of the warrant 
and constituted a general search. The record does not 
establish that these objections were presented to the 
trial court. The court overruled the motion to suppress 
that was filed prior to the trial and did not state the 
specific factual and legal issues raised by the defendant 
in his motion to suppress. The record does not show the 
objections made to the trial court at the time of the 
motion to suppress of these items. The items which we 
have discussed previously were the only ones to which 
objection was taken at the time of the trial. No objec- 
tion was taken at the time of the trial to offer of exhib- 
its 1, 2, and 5 which are now attacked. The defendant 
could, of course, have objected at trial to each item of 
evidence, as the court held in State v. Smith, 184 Neb. 
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363, 167 N. W. 2d 568, but apparently as a matter of 
trial strategy chose not to do so. The record shows that 
the trial court afforded the defendant a complete evi- 
dentiary hearing on the motion to suppress and that he 
was given full opportunity to make such objections as 
he deemed important, both at the time of the hearing 
on the motion to suppress and, of course, later at the 
time of the trial. There is nothing in the record to show 
any appropriate challenge to the scope of the search 
concerning exhibits 1 through 8 in this case. Again we 
point out that the defendant made no objections at the 
time of the trial to the introduction of exhibits 1 through 
8. It is obvious that error cannot be predicated upon the 
reception by the trial court of these items in evidence. 
We point out further that exhibits 12, 13, 14, 15, 16, 17, 
and 17A were excluded from the evidence on defend- 
ant’s objection. It shows a careful and conscientious 
attention on the part of the trial court to protect the 
defendant’s rights and to properly limit the introduction 
of testimony on these exhibits. 

The defendant argues insufficient foundation was made 
for exhibit 9, in that the State failed to show a continu- 
ous chain of custody thereof from the time of the seiz- 
ure to the date of its introduction at the time of the 
trial. In State v. Allen, 183 Neb. 831, 164 N. W. 2d 662, 
this court held, in conformity with our previous cases, 
that a trial court’s determination of the admissibility of 
demonstrative evidence will not be overturned except 
for a clear abuse of discretion. An absolute mathemati- 
cal tracing of identification every second of the time, of 
course, is almost always impossible. A certain amount 
of discretion is vested in the trial court, remembering 
at all times, that the State must still have to meet the 
test of the same argument before the fact finders in the 
final determination of this issue. We have examined 
the record, and find no abuse of discretion by the trial 
court in admission of exhibit 9. 

There is no merit to the contentions of the defendant, 
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and the judgment and sentence of the district court are 
correct and are affirmed. 
AFFIRMED. 


JOHN L. DEWEY ET AL., APPELLANTS, V. MONTESORRI 
EDUCATIONAL CENTER, INCc., A NEBRASKA CORPORATION, 


ET AL., APPELLEES. 
178 N. W. 2d 792 


Filed July 17, 1970. No. 37547. 


1. Municipal Corporations: Zoning: Words and Phrases. Where 
the provisions of a zoning ordinance as to the uses of property 
which are permitted are expressed in common words without 
enlargement, restriction, or definition, they are to be interpreted 
according to their generally accepted meaning. 

2. Schools and School Districts: Words and Phrases. A school or 
educational institution is a place in which persons are instructed 
in the arts and the process or manner of training youths for 
their stations in life. 


Appeal from the district court for Douglas County: 
DonaLp Hamtiton, Judge. Affirmed. 


Krause, Inserra, Petersen & Burkhard, for appellants. 
Stern, Harris, Feldman & Becker, for appellees. 


Heard before Wuite, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, and Newron, JJ., and CHADDERDON, District 
Judge. 


CHADDERDON, District Judge. 

The plaintiffs, John L. Dewey, Phyllis J. Dewey, and 
Arch W. Fulton, hereinafter called plaintiffs, brought 
this action to restrain Montesorri Educational Center, 
Inc., a Nebraska corporation, John W. Adair, Lavonne 
Plambeck, and Mrs. A. B. (Irma) Rogers, hereinafter 
called the defendants, from using a plat of ground de- 
scribed by metes and bounds and known as 12602 Pacific 
Street, Omaha, Nebraska, as a preschool nursery busi- 
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ness. The trial court dismissed plaintiffs’ petition and 
they have appealed. 

The plaintiffs own all the property abutting on the 
property of the defendants on the east and north, and 
the property of the plaintiffs is zoned by the city of 
Omaha as First Residential. The property of the defend- 
ants is zoned by the city of Omaha as Second Suburban. 

Second Suburban zoning by the city of Omaha pro- 
vides, among other things, for the following uses: “* * * 
6. Schools, elementary and high * * * 9. Hospitals and 
institutions of an educational, philanthropic or eleemosy- 
nary nature.” 

The plaintiffs allege that the defendants are using their 
property as a business for profit for a preschool nursery 
business and not as an elementary school or an educa- 
tional institution, which business is prohibited under the 
zoning ordinances. They further allege that this use 
by the defendants of their property destroys the desira- 
bility of the property of the plaintiffs, and that their 
property has and in the future will diminish in value, 
and that they have no adequate remedy at law. 

The defendants have in the neighborhood of 50 chil- 
dren in the morning, and 50 children in the afternoon, 
ages 3 to 6, who come to their property for prekinder- 
garten training, and about 15 2-year-old children on Sat- 
urday for the same purpose. 

There are two assignments of error, but both of these 
raise the point of whether or not the defendants’ use of 
their property is acceptable under the zoning ordinances 
of the city of Omaha. 

Where the provisions of a zoning ordinance as to the 
uses of the property which are permitted are expressed 
in common words without enlargement, restriction, or 
definition, they are to be interpreted according to their 
accepted meaning. Henke v. Zimmer, 158 Neb. 697, 
64 N. W. 2d 458; City of Sidney v. Lieberman, 178 Neb. 
755, 185 N. W. 2d 452. 

The plaintiffs in their brief and argument rely princi- 
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pally upon the fact that the operation of the defendants’ 
business is not a school as described in the Nebraska 
statutes, and, further, that the operation is not an edu- 
cational institution as described in section 9 of the 
ordinance. 

The evidence before the trial court shows that the 
school “is a school program that is aimed primarily to 
introduce a child to a lifetime of creative learning. It 
aims to develop in them the tools for learning, such as 
curiosity, extended powers of concentration, a positive 
attitude toward learning itself, and the habits of at- 
tending, of initiating and completing tasks. Perhaps the 
central idea is to surround the child with an appropriate 
curriculum of learning materials and tasks that enable 
the child to acquire the conviction that he can learn on 
his own, and build up within him a positive attitude to- 
ward learning and self-confidence in himself as a 
learner.” 

It is true that this exact proposition has never been 
decided by this court, and it is also true that other states 
differ in their interpretation of zoning ordinances similar 
to this. 

In Livingston v. Davis, 243 Iowa 21, 50 N. W. 2d 592, 
the court said: ‘Although public elementary schools 
include only kindergarten and the first. eight grades, 
we see no reason why private elementary schools may 
not include such a school as defendants operate. Public 
elementary schools include the first school the public 
provides for beginners—kindergarten. Why may not 
private elementary schools likewise include the first 
school they provide for beginners—the nursery school?” 

A school or educational institution is a place in which 
persons are instructed in the arts and the process or 
manner of training youth for their stations in life. 

We hold that the private school operated by the de- 
fendants is a school or educational institution, and the 
use of the defendants’ property for such is not a vio- 
lation of the zoning ordinances of the city of Omaha. 
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The question of whether a school for the teaching of 
esthetic dancing or other pursuits is a school or institu- 
tion of education is a matter which must be decided 
under the facts in each individual case. 

We affirm the decision of the district court. 

AFFIRMED. 


STATE OF NEBRASKA, DEPARTMENT OF ROADS, APPELLANT, 
v. Lesytiz M. PARKS ET AL., APPELLEES. 
178 N. W. 2d 788 


Filed July 24, 1970. No. 37378. 


1. Counties: Highways: Dedication. The filing of a written con- 
sent was necessary to confer jurisdiction upon the county board 
to establish a consent road. 

2. Public Records: Evidence. The ancient document rule states 
that an original or authentic copy of a document which ap- 
pears to be at least 30 years old, found in proper custody, 
appearing unblemished by alterations, and is otherwise free 
from suspicion, is admissible in evidence without direct proof 
of its execution. 

3. Public Records: Highways: Evidence. If a petition is duly pre- 
sented to the proper tribunal praying for a public road from 
one point to another in the county and such petition is granted 
and the road located and opened for travel and is used by the 
public generally, the right in the public will become complete 
after 10 years and the court will not look at the original pro- 
ceedings to determine the validity of the road but to ascertain 
the extent of the location. 


Appeal from the district court for Dodge County: 
Rosert L. Firory, Judge. Reversed and remanded with 
directions. 


Clarence A. H. Meyer, Attorney General, Warren D. 
Lichty, Jr., and Dale L. Babcock, Jr., for appellant. 


Sidner, Svoboda & Schilke, for appellees. 


Heard before WuiTr, C. J., SPENCER, BoOSLAUGH, SMITH, 
McCown, and NEwrTon, JJ., and CoLWELL, District Judge. 
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WuiTtE, C. J. 

The dispute in this case focuses upon the question of 
title to the north 33 feet of land included in the south 
66 feet of the southwest quarter of the southwest quar- 
ter of Section 12, Township 17, Range 8 East of the 6th 
P.M., in Dodge County, Nebraska. The State seeks to 
enjoin the appellees from utilizing the disputed tract, 
claiming that it constitutes part of the right-of-way ad- 
jacent to U. S. Highway No. 30, and to restrain the 
appellees from interfering in any manner with the use 
of said right-of-way. The district court ruled that the 
north right-of-way line was parallel to and 33 feet north 
of the centerline of highway 30, and enjoined the State 
from interfering with the appellees’ land, unless through 
appropriate proceedings. Appellees concede a right-of- 
way extending 33 feet north of the centerline of the 
highway, but insist that this is the extent of said right- 
of-way. We must determine from what point the right- 
of-way is measured and second, the extent of that right- 
of-way. It is readily apparent that no one, including 
the State and county officials, knew precisely what the 
answers to these two questions were until 1960 or 1961. 
Sometime during one of those years a record was dis- 
closed showing a county consent road fixed by Dodge 
County in 1882. Appellees’ witness, Mr. Lind, testi- 
fied that the records had been lost due to a courthouse 
disaster, and it had taken him several years to compile 
all of the records. Mr. Lind had been the county sur- 
veyor from 1950 to 1962 and was called upon to survey 
the land in question on several occasions. All surveys 
were taken prior to the discovery of the consent, the 
record in question. 

Exhibit 11 is a consent petition filed April 12, 1882, at 
the bottom of which appears six names. The law in 
effect at the time this petition was filed provided in part: 
“Public roads may be established without the appoint- 
ment of a commissioner, provided the written consent of 
all of the owners of the land to be used for that purpose 
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be first filed in the county clerk’s office; and if it is 
shown to the satisfaction of the county board that the 
proposed road is of sufficient public importance to be 
opened and worked by the public, they shall make an 
order establishing the same, from which time only shall 
it be regarded as a public road.” Laws 1881, c. 78, § 37, 
p. 443. We have recently had occasion to interpret this 
same statutory provision. See County of Banner v. 
Young, 184 Neb. 546, 169 N. W. 2d 280 (1969). In that 
case we affirmed the rule set forth in Warren v. Brown, 
31 Neb. 8, 47 N. W. 633 (1890), which held that the filing 
of a written consent was necessary to confer jurisdiction 
upon the county board to establish a consent road. If 
the jurisdictional requirements have not been met, the 
right to a highway will not exist, and lapse of time will 
not cure the defect. Under County of Banner v. Young, 
supra, the jurisdictional inquiry is two-fold: Whether 
there was a valid consent to the use of the land, and 
whether there has been an acceptance of that land as 
such, other than the mere entry upon the plat book. 

Authenticity of this document is controlled by the 
ancient document rule. That rule states that a dccument 
which appears to be at least 30 years old, found in proper 
custody, appearing unblemished by alterations, and is 
otherwise free from suspicion, is admissible in evidence 
without direct proof of its execution, on the theory 
that, under such circumstances, the instrument proves 
itself, or that its due execution is presumed. Worm v. 
Crowell, 165 Neb. 713, 87 N. W. 2d 384 (1958); Ander- 
son v. Anderson, 150 Neb. 879, 36 N. W. 2d 287 (1949); 
32A C. J. S., Evidence, § 744, p. 32. Ordinarily the rule 
only allows receipt of a document; however, it may be 
admitted in evidence as proof of the facts recited therein, 
provided that the writers would have been competent to 
testify to such facts. In this case the writers would 
have clearly been able to testify to the facts recited in 
the document. 

Appellees, while conceding the existence of a roadway, 


VoL. 185] JANUARY TERM, 1970 797 
State v. Parks 


contend that the ancient document rule does not apply 
to this instrument. The names “Morse” and “Hamann” 
appear on the face of the consent petition. Appellees 
argue that in 1882, record title to the disputed property 
was in Edward N. Morse and John F. Hamann as tenants 
in common; since the signatures of these two individuals 
do not appear on the petition itself, the document shows 
on its face that it is invalid. Appellees rely on the 
case of Warren v. Brown, supra, which held that the 
failure of an owner to sign the consent petition invali- 
dated the consent required to effect a dedication. How- 
ever, in that case certain owners had not signed at all, 
that is, their names nowhere appeared on the petition or 
on the record. In the instant case, the names “Morse” 
and “Hamann” do appear signed on the face of the 
document itself. Were we to adopt appellees’ theory, 
that the petition is invalid unless the full signature ap- 
pears on its face, we would emasculate the purpose of the 
ancient document rule. That rule is adopted for common 
convenience, founded upon the great difficulty, or the 
impossibility, of proving due execution of an instrument 
after an interval of many years. This case is completely 
different from Warren v. Brown, supra, where the neces- 
sary signatures did not appear on the document at all. 
We hold that the ancient document rule authenticates 
the consent petition filed in this case, and that its due 
execution is presumed. 

Under the test of County of Banner v. Young, supra, 
it must be determined whether the public, by user or 
otherwise, accepted the land for the purpose of a public 
road. The burden lies upon the appellant to prove the 
acceptance of the land for highway purposes by prov- 
ing that a road was opened or used. Although the record 
is silent as to whether the road was actually “used by 
the public generally” beween 1882 and 1903, in the latter 
year a tax plat was filed with the county clerk of 
Dodge County which expressly shows a county road of 
the description found in the original consent petition. | 
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This is some evidence that the road was actually in use 
up to and including 1903. Further evidence was adduced 
from. one of the appellees’ witnesses that the road was 
being “used by the public generally” since his child- 
hood days, which would have been somewhere around 
1907 and 1908. This fact would seem to further indi- 
cate that the road was being used by the public without 
objection by the owners of the land involved herein. 
These factors strongly suggest that there had been 
acceptance of this land for the purpose of a public 
roadway. 

Once the jurisdictional issue has been resolved under 
County of Banner v. Young, supra, then the validity 
and regularity of the consent road are to be presumed 
after 10 years. In City of Beatrice v. Black, 28 Neb. 
263, 44 N. W. 189 (1889), this court held that: “If a 
petition is duly presented to the proper tribunal praying 
for a public road from one point to another in the 
county and such petition is granted and the road located 
and opened for travel and is used by the public generally, 
the right in the public will become complete after ten 
years and the court will not look at the original pro- 
ceedings to determine the validity of the road but to 
ascertain the extent of the location.” (Emphasis supplied. ) 

The petition provided in part: ‘We the undersigned 
* * * do pray and request your Honorable Body to locate 
and establish a public road upon the whole section line 
between sections twelve (12) and thirteen (13) in town- 
ship seventeen (17) in Range Eight (8) East in (Dodge) 
county. Said road to be located so that one half thereof 
shall be on each side of said section line, except that all of 
said road shall be taken off of the South West quarter 
of the South West quarter of said section twelve (12) 
* * *%” (Emphasis supplied.) Chapter 78, section 2, 
page 627, Compiled Statutes of 1887, adopted in 1879, 
provided in part: ‘All public roads shall have a width 
of sixty-six feet, * * *.” (Emphasis supplied.) When 
the language of the original petition is analyzed, it seems 
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abundantly clear that the true intent was to establish 
a public road 66 feet in width, with its southern bound- 
ary located on the section line of Section 12. It thus 
appears that the lower court, in holding that the right- 
of-way extended only 33 feet north of the centerline of 
highway 30, was in error, and that the correct right-of- 
way extends 66 feet north of the south section line of 
the southwest quarter of the southwest quarter of Sec- 
tion 12. 

The fact that this petition was evidently lost due to a 
courthouse disaster for quite a number of years seems 
to account for the confusion surrounding the precise 
location of the highway right-of-way. For example, 
under a lease dated July 12, 1957, defendants Parks 
leased this property to Standard Oil which lease recog- 
nized that the right-of-way extended a distance of 66 
feet north of the south section line of Section 12. A 
rider was subsequently attached to that lease based upon 
a 1958 survey instituted at the request of Parks, which 
showed that the right-of-way was only 33 feet. This 
survey was instituted after Parks had been informed 
by the State employees that they did not know pre- 
cisely where the right-of-way line was and that Parks 
should get his information from the county. The ad- 
mitted reason for deferring to the county was that the 
State did not appear to have any records pertaining to 
the right-of-way. That situation was changed, however, 
upon the discovery of the consent petition in either 
1960 or 1961. 

Other questions are presented and argued in the 
briefs. In the light of our basic holdings herein, it is 
not necessary to discuss these questions. 

The judgment of the lower court should be vacated, 
and an injunction granted to restrain the appellees from 
utilizing the highway right-of-way of the south 66 feet 
of the southwest quarter of the southwest quarter of 
Section 12, Township 17, Range 8 East of the 6th P.M., 
in Dodge County, Nebraska, and to enjoin the appellees 
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from interfering in any manner with the use of said 
highway right-of-way. 
REVERSED AND REMANDED WITH DIRECTIONS. 

BosLaucu, J., dissenting. 

The important question in this case is where the 
right-of-way was located upon the ground. It has long 
been recognized that it is not essential that a public 
road be laid out upon the exact lines set out in the 
petition. State ex rel. Draper v. Freese, 147 Neb. 147, 
22 N. W. 2d 556; Richardson v. Frontier County, 94 Neb. 
27, 142 N. W. 528. 

Willis Lind, the former county surveyer, testified that 
he had been personally familiar with the area since 
1907 or 1908. He testified that when he first knew the 
area there was no road from Parks’ corner to Broad 
Street, but a fence line that meandered with Rawhide 
Creek. The road, which is now U. S. Highway No. 30 
east of Parks’ corner, starting at that corner curved a 
little to the south until it reached a corner about a 
quarter of a mile east, and then meandered northeasterly 
to the section corner. This is the only evidence in the 
record that describes the road which was laid out upon 
the ground and used. 

The State’s claim is founded upon records which were 
not available until after 1960 or 1961. There is no 
testimony by any witness which disputes the recollection 
of Lind as to where the road was actually located. 

The trial court found that the north right-of-way line 
was 33 feet north of the centerline of U. S. Highway 
No. 30 as now constructed. This finding is fully sup- 
ported by the record, and the judgment should be 
affirmed. 

McCown, J., joins in this dissent. 
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F. Faye BESSEY ET AL., APPELLEES, Vv. BOARD OF EDUCA- 
TIONAL LANDS AND FUNDS, STATE OF NEBRASKA, APPELLANT. 
178 N. W. 2d 794 


Filed July 24, 1970. No. 37445. 


1. Public Lands: Statutes. The statute, section 72-258, R. S. Supp., 

1967, declared valid and constitutional by State ex rel. Belker 

v. Board of Educational Lands & Funds, 184 Neb. 621, 171 

N. W. 2d 156, provides that the school lands in Nebraska shall 

be sold at public auction by a representative of the Board of 

Educational Lands and Funds or by the county treasurer of 

the county in which the land is located, to the highest bidder. 

: The statute providing for the sale of school 
land, now in full force and effect, authorizes the Board of 
Educational Lands and Funds to resell the property only in 
the event that the highest bidder fails to pay the balance of 
the purchase price in 90 days. 

38. Statutes: Courts. A court cannot, under the guise of its powers 
of construction, rewrite a statute, supply omissions, or make 
other changes and this is particularly true where it appears 
that the matter was intentionally omitted. 

4. Statutes: Courts: Legislature. If the language of a statute is 
clear and unambiguous, the courts will not by interpretation or 
construction usurp the function of the lawmaking body and 
give it a meaning not intended or expressed by the Legislature. 


Appeal from the district court for Lancaster County: 
HERBERT A. RoNIN, Judge. Affirmed. 


Clarence A. H. Meyer, Attorney General, and Bernard 
L. Packett, for appellant. 


Barney & Carter, for appellees. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, and Newron, JJ., and CoLWELL, District Judge. 


WuitE, C. J. 

In this prophetic sequel to State ex rel. Belker v. 
Board of Educational Lands & Funds, 184 Neb. 621, 171 
N. W. 2d 156, on rehearing, ante p. 270, 175 N. W. 2d 
63, we are now asked by the State to exercise a super- 
visory trust jurisdiction over the school lands trust to 
set aside a successful bid and order a new sale of school 
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lands sold under the new statute directing their man- 
datory sale. 

The statute, section 72-258, R. S. Supp., 1967, now 
adamantly and unequivocally held constitutional by the 
controlling minority opinion of the court, says in perti- 
nent part as follows: “Such land shall be sold, at public 
auction, by a representative of the Board of Educational 
Lands and Funds or by the county treasurer of the county 
in which the land is located, to the highest bidder.” 
(Emphasis supplied.) Following this is the lone and 
only provision authorizing the board to resell the prop- 
erty which is only in case of the highest bidder’s failure 
to pay the balance of the purchase price. 

The essential facts of this case presenting the problem 
are very simple. The land was appraised under the 
statute (section 72-204, R. S. Supp., 1967) by the board 
at a value of $35,840. It sold to Bessey and Simmons, 
the appellees, for $66,560, the highest bid. Upon receipt 
of a new bid in the sum of $73,225, over twice the board 
appraisal, the board attempted to resell the property and 
this action of the district court enjoined a new sale. We 
affirm the judgment of the district court. 

The State does not contend that the sale was not con- 
ducted “in the manner required by law.” The statute 
was strictly complied with and the minority declaration 
to that effect was fully complied with. See controlling 
minority opinion, State ex rel. Belker v. Board of Edu- 
cational Lands & Funds, on rehearing, ante p. 270, 175 
N. W. 2d 638, at page 271. 

With a strange and paradoxical ambivalence, illustra- 
tive of the historic duality and conflict of interest be- 
tween the beneficiary school children and the political 
pressures of private ownership, the State now reverses 
its position in Belker and asks the court to modify the 
language of the statute and step in and supervise this 
individual sale. It now contends that the Board of Edu- 
cational Lands and Funds has the right and power to 
reject a sale and submit the same to further bidding, 


VoL. 185] JANUARY TERM, 1970 803 
Bessey v. Board of Educational Lands & Funds 


and that this court is either the creator or protector of 
this power and right. 

But judicial restraint and a proper regard for the prin- 
ciple of separation of powers in our government for- 
bids this charitable usurpation, because the very conten- 
tion of the majority of this court that ultimate super- 
visory power over the sale of these lands was curtly 
and almost summarily rejected by the controlling minor- 
ity in Belker. We will not burden this opinion with a 
quoting review of the Belker opinions. Could it be 
clearer that the majority contention of statutory invalid- 
ity because of legislative emasculation of the board’s and 
this court’s constitutional trust powers was rejected out 
of hand? The declaration is that the statute is constitu- 
tional and wholly valid. It means what it says, and says 
what it means. No one suggests any ambiguity or vague- 
ness in its language. History alone dictates that its design 
was to remove all interfering impediments to mandatory 
sale. It says, “* * * shall be sold at the expiration 
of the present leases, * * * at public auction, * * * to 
the highest bidder.” (Emphasis supplied.) A new sale 
can only be held by the board when the bidder fails to 
pay. §§ 72-257 and 72-258, R. S. Supp., 1967. 

The now asserted contention that we can hybridize 
the statute and write in some saving clause has already 
been passed upon and disposed of by a majority of this 
court. As later discussed in this opinion, the now re- 
vealed offer of an amendment to accomplish such an ob- 
jective was defeated. In State ex rel. Belker v. Board 
of Educational Lands & Funds, on rehearing, ante p. 270, 
175 N. W. 2d 63, at page 273, the majority of this court 
said: “The history of the act shows conclusively that 
the Legislature intended. that the appraisal, sale, and 
payment were to constitute the sole basis for the passing 
of ownership. The right of the trustee to perform its 
duty was intended to be cut off. Its duty to protect, 
conserve, and safeguard the assets of the trust for the 
benefit of all its beneficiaries and its liability for loss 
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thereof resulting from its failure to exercise reasonable 
care, prudence, and diligence were cast aside in favor of 
a summary binding sale for the very purpose of sub- 
verting the duty of the trustee and the rights of 
beneficiaries.” 

Now that the statute is declared constitutional we 
adopt and declare the above holding herein as the proper 
and only interpretation the statute could and should be 
given. A court cannot, under the guise of its powers 
of construction, rewrite a statute, supply omissions, or 
make other changes and this is particularly true where it 
appears, as here, that the matter was intentionally 
omitted. State ex rel. Belker v. Board of Educational 
Lands & Funds (dissenting opinion by Carter, J., sup- 
ported by a majority of the court), on rehearing, ante 
p. 270, 175 N. W. 2d 63; Long v. Poulos, 234 Ala. 149, 174 
So. 230; Seattle Assn. of Credit Men v. General Motors 
Acceptance Corp., 188 Wash. 635, 63 P. 2d 359; Appeal of 
Infants Welfare League Camp, 169 Pa. Super. 81, 82 A. 
2d 296; Mitchell v. Mitchell, 312 Mass. 154, 43 N. E. 2d 
783. 

In Armstrong v. Board of Supervisors, 153 Neb. 858, 
46 N. W. 2d 602, we said: “If the language of a statute 
is clear and unambiguous, courts will not by interpreta- 
tion or construction usurp the function of the lawmaking 
body and give it a meaning not intended or expressed by 
the Legislature.” (Emphasis supplied.) 

The statute is constitutional. Nothing could be clearer 
than its meaning and its mandatory requirement of sale 
at or above appraised value. All conditions of the 
statute have been complied with. As we see it, there 
is nothing left to argue about, and that is the way the 
Legislature intended it. The Legislature, and not this 
court (as the majority unsuccessfully opposed), specifies 
the protections to the trust. They were by: (1) An open- 
ing bid at full appraised value and (2) required sale of 
a 6-year lease on failure of bidding. §§ 72-257 and 72- 
258, R. S. Supp., 1967. , 


Vou. 185] JANUARY TERM, 1970 805 
Bessey v. Board of Educational Lands & Funds 


But even if we were driven by some procrustean 
(ruthless stretching or cutting to fit) frenzy to create an 
ambiguity or save the situation we could not, short of 
outright usurpation. An amendment was offered to the 
statute in question on the floor of the Legislature to give 
the Board of Educational Lands and Funds the right to 
order a new sale and reject bids. Senator Harsh, in ex- 
plaining his amendment, said: ‘“* * * sometimes you do 
get a sale of land that is not to the best interests of all 
the people concerned and I think that we ought to have 
a provision in here that the Board have the right to 
reject some bids.” (Emphasis supplied.) (1965 Legisla- 
tive floor debate, page 2902.) 

The amendment was defeated 27 to 10. The discus- 
sion on the floor was about as revealing as the vote, in- 
dicating an absolute intention not to give the board any 
discretion in the matter. (See Legislative floor debate, 
page 2902 et seq.) 

We point out further that this is not a judicial sale and 
the rules applicable thereto are not relevant. Again 
the statute provides no procedure for confirmation or 
review by the board. Again the Legislature specific- 
ally rejected such a procedure. The protections, such as 
they are, are before the sale, not after. The statute, 
section 72-258, R. S. Supp., 1967, says: “Such land shall 
be sold, at public auction, * * * to the highest bidder. 
* * * Settlement shall be made by paying cash of not 
less than twenty per cent of the purchase price at the 
time of sale and the balance shall be payable in cash 
within ninety days of the date of sale.’ (Emphasis 
supplied.) 

The only thing to be done is for the buyer to pay 
“ninety days after the sale’ and not “ninety days after 
confirmation.” It therefore is indisputably clear that a 
completed sale took place on the fall of the hammer, 
and the statute being complied with, the appellees were 
entitled to a deed on payment and any further attempt 
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to sell or review subsequent bids were not authorized by 
law, are void, and may be enjoined. 

The judgment of the district court enjoining the Board 
of Educational Lands and Funds from conducting a new 
sale is correct and is affirmed. 

AFFIRMED. 

McCown, J., dissenting. 

The majority opinion here represents an obvious de- 
sire to decide the Belker case once more. See State ex 
rel. Belker v. State Board of Educational Lands & Funds, 
184 Neb. 621, 171 N. W. 2d 156, and on rehearing, ante 
p. 270, 175 N. W. 2d 63. The issues in the Belker case, 
however, were not and are not the real issues here. 

The only real issues in this case are whether the State 
Board of Educational Lands and Funds has authority 
under any circumstances to accept a higher upset bid 
subsequent to a completed statutory sale of school lands, 
or set the prior sale aside; and second, whether any 
court having jurisdiction over the school lands trust has 
any authority to set aside a completed statutory sale of 
school lands under the factual circumstances partially 
disclosed by the majority opinion and additionally re- 
flected in the dissent of Judge Smith. 

Even if the Belker constitutional issue were critical, 
which it is not, the conclusion of the present majority 
on that issue rests upon a misinterpretation of the legis- 
lative action relied upon as justification. In both of the 
previous Belker opinions, the majority grounded the de- 
cisions on the assertion that because of legislative rejec- 
tion of a proposed amendment to the bill, the resulting 
statutory silence on the issue must be interpreted as 
showing a clear legislative intent that neither the board 
nor even a court, should have any authority “to reject 
or confirm bids,” and demonstrated that the Legislature 
intended to “obstruct the trustee in the performance of 
its duty.” 

One of those opinions referred to the critical amend- 
ment as one “that would give the Board of Educational 
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Lands and Funds the right to reject bids.” The other 
opinion said that “in support of amendments,” two Sena- 
tors argued that the board “should have the right to 
reject bids.” 

The proposed amendment was to section 2 of L. B. 
234, now section 72-257, R. S. Supp., 1967. The first 
sentence of that section read: “AJl lands, now owned or 
hereafter acquired by the state for educational purposes, 
shall be sold at the expiration of the present leases.” 
The crucial amendment was to insert the words “when 
the best interest of the state will be served” after the 
word “sold” in that sentence. The actual amendment 
was a far-cry from what it was said to be by the Belker 
majority. The interpretation of the legislative rejection 
of that amendment as “plainly indicating that the Legis- 
lature did not intend that such board as trustee could 
see to it that the land did sell for its highest market 
price,” is a truly remarkable interpretation of that legis- 
lative action. 

A far more reasonable interpretation of that action, 
and the only one finding support in the legislative 
record, is that if the amendment had been adopted, it 
would have left the choice of whether to sell school lands 
or not entirely up to the board, and the board members 
had advised some members of the Legislature that they 
did not agree with the legislative mandate to sell all 
of the lands. See 1965 Legislative floor debate, p. 2902. 
It is far-fetched indeed to ascribe to the rejection of 
the proposed amendment by the Legislature an inten- 
tion to disregard the trust character of school lands, 
and to wipe out the obligation of the trustee of those 
lands to exercise the utmost good faith in the handling 
of the trust property. It is even more far-fetched to 
assume that it was intended to wipe out the right and 
duty of courts to supervise the trust for the benefit of 
the common schools. 

The statutory silence and lack of specific authority 
for resale or setting a sale aside, in the opinion of the 
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majority in the Belker cases, made the statute requiring 
the sale of school lands unconstitutional. The interpre- 
tation of that same statutory silence by the minority as 
leaving the existing trust law in operation, was referred 
to as judicial legislation. While a majority here were 
formerly quite willing to regard that legislative silence 
as speaking loudly for a particular and specific interpre- 
tation of legislative intention, any different interpretation 
of it is now referred to as being nothing less than “out- 
right usurpation” of the legislative function. This is 
simply not true. 

Turning now to the real issues in this case, we can 
find no logical nor legal reason why the decisions and 
rules governing contracts, trusts, and judicial sales should 
not be applied here to a statutory sale of school lands. 
This court long ago decided that the school lands of this 
state are held in trust for the benefit of the common 
schools; that the relationship of trustee and beneficiary 
is a fiduciary one imposing the utmost good faith in the 
handling of the trust property; and that the courts are 
charged with supervision of that trust regardless of 
who may be the trustee. We have also held that anyone 
dealing with the school lands must do so with knowledge 
of, and subject to, the trust obligation of the state. 
Propst v. Board of Educational Lands & Funds, 156 Neb. 
226, 55 N. W. 2d 653, 346 U. S. 823, 74S. Ct. 39, 98 L. Ed. 
348. This law pertaining to the trust of lands for the 
benefit of the common schools grew out of the initial 
grant of the lands by the United States and its acceptance 
by the state. The law is judicial in origin, not statutory. 
It fills the void left by statutory silence and, in fact, is 
impervious to legislative overruling. Yet, it is from this 
area of judicial law, applicable specifically to the school 
lands involved here, that the majority wishes to abdi- 
cate in favor of an imagined interpretation of a silently 
expressed legislative intent. 

As to judicial sales, the courts must act in the interest 
of fairness and prudence and with a due regard to the 
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rights of all concerned and the stability of judicial sales. 
See, Siekert v. Soester, 144 Neb. 321, 13 N. W. 2d 139, 
152 A. L. R. 527; Michelson v. Wagner, 170 Neb. 28, 
101 N. W. 2d 498; Hull v. Hull, 183 Neb. 773, 164 N. W. 
2d 455. These holdings also do not derive from any 
specific statute, but from judicial interpretation and de- 
cision. Certainly the obligation of courts as to a sale 
of trust assets by a trustee of a trust supervised by the 
court, is equally demanding, even though it also is not 
specifically required by any statute. As stated by the 
current majority in the dissenting opinion on rehearing 
in State ex rel. Belker v. State Board of Educational 
Lands & Funds, ante p. 270, 175 N. W. 2d 63: “Among 
the duties of a trustee is to require in the case of the 
sale of trust property that he shall obtain the highest 
price possible and refuse to make a sale if the sale 
was fraudulent, or the result of chilled bidding, or any 
other conduct or circumstance that resulted in an in- 
adequate sale price.” 

In Rupe v. Oldenburg, 184 Neb. 229, 166 N. W. 2d 
417, this court unanimously approved the setting aside 
of a partition sale even after the sale had been initially 
confirmed by the court after a higher upset bid. The 
amount of the upset bid, made after confirmation, ex- 
ceeded the initially confirmed bid by slightly more than 
10 percent. There is no statute which spells out any 
authority of a court to set aside a judicial sale already 
completed and confirmed. Neither does any statute 
authorize an immediate resale to a higher subsequent 
bidder. 

The subsequent bid to the Board of Educational Lands 
and Funds in this case exceeds the highest bid at the 
sale by a percentage virtually identical to the Rupe 
case. We can see no valid reason to reach a different 
result in this case. The only response to that conclusion 
in the majority opinion is the flat and unsupported state- 
ment that: “this is not a judicial sale and the rules 
applicable thereto are not relevant.” Such authority 
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is not enough to discard the law of judicial sales, much 
less the law of contracts and of trusts. 

The action of the Board of Educational Lands and 
Funds in setting aside its prior sale and ordering a re- 
sale, upon receipt of a binding bid exceeding the sale 
price by more than 10 percent and accompanied by certi- 
fied check and payment of costs of resale, should have 
been affirmed. The judgment of the trial court should 
be reversed. 

Bos.auGu, J., dissenting. 

The Legislature authorized and directed the Board of 
Educational Lands and Funds to sell the school lands. 
It did not authorize the board to give them away. 

The issue is quite simple. The question is whether 
a trustee should be compelled to sell an asset of the trust 
for less than its full value. 

It is the duty of the board to obtain the highest price 
possible for the land. State ex rel. Reed v. Scott, 18 
Neb. 597, 26 N. W. 386; State ex rel. Ebke v. Board of 
Educational Lands & Funds, 154 Neb. 244, 47 N. W. 
2d 520. The purpose of the appraisal for sale purposes 
is to insure that the full value is received for the land. 
In this case the appraisal was far below the sale price 
and less than one-half the amount of the Buell upset 
bid. It is apparent that the appraisal was defective and 
that the land should be resold as the board contends. 

In State ex rel. Belker v. State Board of Educational 
Lands & Funds, 184 Neb. 621, 171 N. W. 2d 156, and 
on rehearing, ante p. 270, 175 N. W. 2d 63, it was pointed 
out that there is nothing in the act which in any way 
limits or attempts to limit the jurisdiction or power of 
the courts to determine whether a sale has been con- 
ducted in the manner required by law. 

The majority opinion refers to the so-called Harsh- 
Budd amendment to L.B. 234 which proposed to insert 
the words “when the best interest of the state will be 
served” after the word “sold” as it now appears in sec- 
tion 72-257, R. S. Supp., 1967. The effect of the amend- 
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ment, if it had been adopted, would have been to give 
the Board of Educational Lands and Funds an uncon- 
trolled discretion as to whether any school lands should 
be sold. That is a far different matter than the right to 
refuse to complete a sale when it appears to the board 
that the land has been sold for less than its full value 
because of a defective appraisal. 

The Legislature has the power to provide the method 
of administering the public school lands, but the method 
provided must be one which is within the law governing 
the administration of trust estates. State ex rel. Ebke 
v. Board of Educational Lands & Funds, supra. The 
Legislature has not done otherwise. It is the court which 
has chosen to ignore the rules of law applicable to trust 
property and trustees acting in a fiduciary capacity. 

In State ex rel. Reed v. Scott, supra, this court held 
that it would not interfere with the discretion of the 
board unless there had been an abuse of the trust. In 
this case the court has determined to interfere to compel 
what appears to be an abuse of the trust. 

The problem created by the decision in this case, al- 
though of judicial origin, may nevertheless be remedied 
by legislative action. It is a matter to which the Legis- 
lature should address itself at the earliest opportunity. 

SMITH, J., dissenting. 

The following facts are significant: The notice of 
sale stated: “No sale will be final until approved by 
the Board . . . and the Board reserves the right to re- 
ject any and all bids.” The terms were read to both 
bidders who understood them. The auctioneer an- 
nounced: “Sold, subject to approval by the Board of 
Educational Lands and Funds.” 

The statutory interpretations in the majority opinion, 
with which I do not concur, ought not to be determina- 
tive. The parties in actual fact did not intend the trans- 
action to be a contract which the court finds. We can 
only conjecture as to the extent the board’s procedure 
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and the understanding of the bidders affected both ap- 
praisal and bidding. 

Plaintiffs have invoked the extraordinary remedies of 
injunction and specific performance against the board. 
This unusual situation, even on the theory of the major- 
ity opinion, ought to be governed by this rule: Some- 
times “equity does not lay so ready or so vigorous a 
hand upon a public official board to compel specific 
performance as it does to enforce the contracts of private 
parties.” Whitlow v. Board of Education, 108 Kan. 604, 
196 P. 772 (1921). Plaintiffs’ suit is without equity. I 
respectfully dissent. 

Newton, J., concurring. 

[ concur in the opinion of White, C. J., and reluctantly 
conclude that this court now has no other recourse. 

The dissent of Smith, J., is based on the attempt by 
the Board to reserve “the right to reject any or all bids” 
and thus implement the statute in a manner specifically 
rejected by the Legislature as pointed out in the opin- 
ion of White, C. J. The dissent of McCown, J., falls 
into a similar category. 

As made apparent in State ex rel. Belker v. Board of 
Educational Lands & Funds, 184 Neb. 621, 171 N. W. 
2d 156, on rehearing, ante p. 270, 175 N. W. 2d 63, we 
have here a statute deliberately and purposely designed 
to prevent any possibility of review of school land 
sales. Because it infringed the right of judicial review 
of sales of trust property, a majority, though not con- 
trolling, of the members of this court found the statute 
to be unconstitutional. The controlling minority then 
insisted and now again insists that the right to judicial 
review can be read into the statute notwithstanding the 
clearly expressed legislative mandate and intent. This 
clearly entails amendment by judicial action and the 
exercise of a power not conferred upon this court. The 
controlling minority having succeeded in preventing a 
ruling that the statute was unconstitutional, it must 
now be regarded as constitutional and enforced in ac- 
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cordance with the expressed command and intent of the 
Legislature. Rhetoric may confuse the issue, but the 
logic contained in the present majority opinion cannot 
be so readily confounded. 

With the passage of sections 72-257 and 72-258, R. S. 
Supp., 1967, the Legislature made possible and in the case 
of State ex rel. Belker v. Board of Educational Lands & 
Funds, supra, this court sanctioned a situation permitting 
the greatest loss of public funds ever witnessed in this 
state. The fact that all parties acted in good faith does 
not serve to alleviate or lessen the prospective damage. 

According to the June 30, 1968, report of the Board 
of Educational Lands and Funds, we have 1,611,499.19 
acres of school lands in Nebraska, having an appraised 
value of $70,340,595, or about $43.65 per acre. With the 
constant inflationary rise in farmland values during the 
past 30 years, these figures on valuation appear to be 
inordinately low. This is verified by the sale of the 
tract now under consideration. 

The present case serves to clarify and point up the 
existing situation and the amount of the prospective loss. 
The school lands have been most recently appraised at a 
value of $70,340,595. In this instance, one section of 
land was sold. This section was appraised at a supposed 
market value of $35,840. It was sold at auction for 
$66,560 and thereafter was subject to a bid of $73,225. 
It is evident that the appraised value was not representa- 
tive of market value, yet, under the law, the land would 
have had to have been sold for the appraised value of 
$35,840 had no further bid been received. This would 
be $37,385 less than the amount finally bid and also 
less than 50 percent of the final bid. If this is a fair 
example of what is to be expected from the forced sale 
of school lands under the existing statute, without dis- 
cretionary action being vested in the Board of Educa- 
tional Lands and Funds, the extent of the possible loss 
to the school fund becomes apparent. The possible loss, 
on the' basis of percentages found in the present case, 
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could amount to more than the total appraised value of 
$70,340,595. Thus far we have mentioned possibilities. 
That they would be fully realized is, of course, extremely 
unlikely. Nevertheless, where such extreme losses are 
theoretically possible, it is obvious that material or 
major losses will be sustained. Cases where a single 
bidder appears are certain to be found, as where chilled 
bidding is encountered, the land is surrounded by other 
land under one ownership, or an understanding is ar- 
rived at between prospective purchasers, and in other 
situations not conducive to free and open bidding. 

The theory that appraisal can supplant the protection 
afforded by a post-sale scrutiny with a view to deter- 
mining the fairness and adequacy of the sale is not 
tenable. This is recognized by the Legislature in other 
similar fields. For instance, in the sale of lands under 
foreclosure or belonging to a trust or decedent’s estate, 
the Legislature requires a post-sale scrutiny and con- 
firmation by the courts. Do lands held in trust by the 
state merit any less protection than those owned by 
private individuals or their estates? There can be but 
one answer. I find it impossible to believe that the 
Constitution of Nebraska sanctions such a position and 
adhere to the dissenting opinions appearing in the case 
of State ex rel. Belker v. Board of Educational Lands & 
Funds, supra. 

SPENCER, J., concurring. 

I am in full agreement with the majority opinon here- 
in, and join in the concurrence of Newton, J. With refer- 
ence to the dissenting opinion of McCown, J., I point 
out that the majority of the court pointed up this prob- 
lem in suggesting the legislative act was unconstitu- 
tional. 

With specific reference to the suggestion that the ma- 
jority misinterpret the action of the Legislature on sug- 
gested amendments to L.B. 234, now section 72-257, R. 
S. Supp., 1967, I suggest that the legislative floor dis- 
cussion leaves no doubt on that point. In substance, 
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Senator Harsh said: I move the adoption of the amend- 
ment. I think every one of us is interested in the sale 
of these school lands and that the people, or particularly 
the children of Nebraska, get the best possible return 
from them. I think that’s the purpose of the introducer 
in the sale of the property. He then said: “* * * some- 
times you do get a sale of land that is not to the best 
interests of all the people concerned and I think that we 
ought to have a provision in here that the Board have 
the right to reject some bids.” 

The introducer of the bill, in response to Senator 
Harsh’s opening statement, said in part: “Therefore, 
I feel that this legislature is the group, the one to make 
the decision and if the Board of Educational Lands and 
Funds appraises these lands at the market price, we 
have already agreed in this legislature through our 
passing this over to Select File, advancing to E and R 
for review and so forth, that we feel that when you 
sell at market price, this is the thing to do, to sell and 
so I feel that if we give this Board of Educational Lands 
and Funds this privilege of evaluating this land, ap- 
praising the land, at the market value, then it will be 
in the best interests of the state to sell the land so 
therefore I am opposed to this particular amendment.” 

Senator Harsh said in closing: “The only thing I 
have in closing, that I think this is just an effort to try 
to get as fair and as just a value as we can for the school 
investments of Nebraska. I’d like to call your attention 
that this is no different than we now have on the sale 
of these small tracts, they have a right to reject certain 
bids. And I think this is just protection and we 
could have and possibly get a little more money.” It 
is evident to me that the Senator was trying to give 
the Board the right to reject any bid not in the best in- 
terest of the trust, and the Legislature rejected the idea 
and insisted that title should pass upon the close of the 
sale. 

NEwTon, J., joins in this concurrence. 
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STATE OF NEBRASKA, APPELLEE, Vv. CHARLES LAPLANTE, 
APPELLANT. 
179 N. W. 2d 110 


Filed August 21, 1970. No. 37467. 


1. Criminal Law: Post Conviction. The Post Conviction Act spe- 
cifically authorizes the trial court to examine the files and 
records and to determine whether or not a prisoner may be 
entitled to the relief he seeks. If the trial court finds from 
such examination that the proceeding is without foundation, 
an evidentiary hearing may be properly denied. 

A motion to vacate a judgment and sentence 

under the Post Conviction Act cannot be used as a substitute 

for an appeal or to secure a further review of issues already 
litigated. 


Appeal from the district court for Dodge County: 
Rogert L. FLory, Judge. Affirmed. 


Yost, Schafersman, Yost & Lamme, for appellant. 


Clarence A. H. Meyer, Attorney General, and Harold 
Mosher, for appellee. 


Heard before WuirE, C. J., SPENCER, BosLaucu, SMITH, 
McCown, and Newton, JJ., and CoLwELL, District Judge. 


CoLWELL, District Judge. 

This is an appeal in a post conviction proceeding. On 
February 8, 1968, defendant-appellant, Charles LaPlante, 
was convicted by jury verdict in the district court for 
Dodge County, Nebraska, of assaulting an officer. § 28- 
729.01, R. S. Supp., 1967. He was also adjudged an 
habitual criminal and sentenced to 10 years imprisonment 
in the Nebraska Penal and Correctional Complex where 
he is now confined. The conviction was affirmed on 
direct appeal. State v. LaPlante, 183 Neb. 803, 164 N. 
W. 2d 448. A 1960 prior burglary conviction in Saunders 
County, Nebraska, was used as proof of his habitual 
criminal status. Thereafter, defendant filed a motion 
in the district court for Dodge County, Nebraska, for 
post conviction relief under section 29-3001, R. S. Supp., 
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1967, alleging his prior 1960 conviction in Saunders 
County was void and in violation of his constitutional 
rights for the reason he was indigent; that no counsel 
was appointed for him or offered to him at the expense 
of the county; that he was without the advice or assist- 
ance of counsel; and that he did not knowingly, com- 
petently, intelligently, or understandingly waive the 
assistance of counsel. An order to show cause was en- 
tered; on hearing the motion to vacate and set aside 
sentence was denied by the trial court without evi- 
dentiary hearing. The order recited: “The court finds 
from the files and records in the case that the issue 
raised by the defendant in his present motion was not 
raised by the defendant in his original appeal of his 
conviction and sentence, which has been affirmed by 
the Nebraska Supreme Court.” 

“The Post Conviction Act specifically authorizes the 
trial court to examine the files and records and to de- 
termine whether or not a prisoner may be entitled to 
the relief he seeks. If the trial court finds from such 
examination that the proceeding is without foundation, 
an evidentiary hearing may be properly denied. * * * 
A motion to vacate a judgment and sentence under the 
Post Conviction Act cannot be used as a substitute for 
an appeal or to secure a further review of issues al- 
ready litigated.” State v. Hizel, 181 Neb. 680, 150 N. 
W. 2d 217. 

The files and records considered by the trial court 
are not before us and there is no certificate as to what 
was considered. State v. Fugate, 180 Neb. 701, 144 N. 
W. 2d 412. However, defendant’s brief supplies a part 
of that record considered by the trial court: “At the 
hearing on the habitual criminal charge the State in- 
troduced evidence of a 1960 felony conviction from 
Saunders County, Nebraska, which on its face showed 
the defendant to have been without counsel, and to 
which the following objection was made: ‘Comes now 
the defendant and objects to Exhibits A and B * * * 
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with respect to Exhibit B, it shows that the defendant 
therein was without counsel and also therein and there- 
by deprives the defendant of his constitutional right to 
representation by counsel * * *. The objection was 
overruled, the exhibit received and the defendant sen- 
tenced to 10 years at hard labor without solitary con- 
finement.” 

The error urged by defendant occurred at the hearing 
on the habitual criminal charge. It was directed to the 
admission of evidence of a prior 1960 conviction that de- 
fendant contends was void because of denial of counsel 
under rule of Gideon v. Wainwright, 372 U. S. 335, 83 
S. Ct. 792, 9 L. Ed. 2d 799, 93 A. L. R. 2d 733 (1963), 
as extended to recidivist cases in Greer v. Beto, 384 U. 
S. 269, 86 S. Ct. 1477, 16 L. Ed. 2d 526 (1966). See, also, 
Burgett v. Texas, 389 U. S. 109, 88 S. Ct. 258, 19 L. 
Ed. 2d 319 (1967). The defendant did not raise this 
issue on direct appeal. Defendant was represented by 
able trial counsel at the original trial, direct appeal, 
during the post conviction proceeding, and in this court. 

This case is similar to State v. Losieau, 182 Neb. 367, 
154 N. W. 2d 762. In that post conviction proceeding 
Losieau objected to search and seizure evidence at the 
original trial, which was received as evidence over 
timely objection, but he did not raise that issue on direct 
appeal. We there held: ‘An illegal search and seizure 
issue cannot be considered in a post conviction review 
where the circumstances of the search and seizure were 
fully known to the defendant at the time of the trial 
resulting in his conviction.” 

Defendant here was aware of the circumstances of 
his 1960 prior conviction, and he specifically objected 
to the use of that prior conviction as evidence for the 
reason stated in the record that it was in violation of his 
constitutional rights. Defendant cannot now raise that 
issue on post conviction review. 

The trial court was correct in denying defendant’s 
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motion to vacate and set aside sentence and in denying 
an evidentiary hearing. 


3. 


AFFIRMED. 


JoHN V. WEICHEL, APPELLEE, V. HAROLD L. LovKa, 
APPELLEE, IMPLEADED WITH NEBRASKA PRESTRESSED 


CONCRETE Co., APPELLANT. 
179 N. W. 2d 112 


Filed August 21, 1970. No. 37514. 


Contracts: Principal and Agent. When the contract creating 
an independent contractor is limited to some particular object 
or the accomplishment of some particular transaction, the in- 
dependent contractor status is terminated by the completion of 
the transaction for the accomplishment of which it was created. 
Negligence. Proximate cause, as used in the law of negligence 
is that cause which in a natural and continuous sequence, un- 
broken by an efficient intervening cause, produces the injury 
and without which the injury would not have occurred. It is 
not sufficient that the negligence charged furnishes only a 
condition by which the injury is made possible, for if such 
condition causes an injury by the subsequent independent act 
of a third person, the two acts are not concurrent and the 
existence of the condition is not the proximate cause of the 
injury. 

Trial: Evidence. In every case, before the evidence is sub- 
mitted to the jury, there is a preliminary question for the court 
to decide, when properly raised, not whether there is literally 
no evidence, but whether there is any upon which a jury can 
properly proceed to find a verdict for the party producing it, 
upon whom the burden of proof is imposed. 

Trial: Motions, Rules, and Orders: Judgments. In a case where 
a motion was made at the close of all of the evidence for a 
directed verdict, which motion should have been sustained but 
was overruled and the case submitted to a jury which returned 
a verdict contrary to the motion, and thereafter a motion for 
judgment notwithstanding the verdict is duly filed, it is the 
duty of the court to sustain the motion and render judgment 
in accordance with the motion for a directed verdict. 


Appeal from the district court for Lancaster County: 


HERBERT A. RONIN, Judge. Reversed and remanded. 
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Chambers, Holland, Dudgeon & Beam, for appellant. 


Nelson, Harding, Marchetti, Leonard & Tate and Rich- 
ard H. Williams, for appellee Weichel. 


William F. Matschullat, for appellee Lojka. 


Heard before Wuire, C. J., SPENCER, BOSLAUGH, SMITH, 
McCowy, and Newton, JJ., and COLWELL, District Judge. 


CoLwELL, District Judge. 

This is a suit to recover damages caused by a collision 
on Cornhusker Highway near Lincoln, Nebraska, be- 
tween a pickup truck owned and operated by plaintiff, 
John V. Weichel, and a 1956 Plymouth sedan owned and 
operated by the defendant Harold L. Lojka, hereafter 
called Lojka. At the conclusion of the evidence the de- 
fendant, Nebraska Prestressed Concrete Company, here- 
after called Prestressed, moved for a directed verdict, 
which was denied. The jury returned a verdict in favor of 
the plaintiff against both defendants for $56,432. Defend- 
ant Prestressed appeals from the denial of its motion 
for a new trial or in the alternative for judgment not- 
withstanding the verdict. 

Prestressed manufactures concrete products on the 
outskirts of Lincoln, Nebraska. In the early fall of 
1967, it experienced a labor shortage. Claude Weimer, 
production manager for Prestressed, went to Scottsbluff, 
Nebraska, more than 400 miles distant from Lincoln, to 
recruit laborers, using the facilities of the Nebraska 
State Employment Office there. Twenty-three pros- 
pective male employees were offered jobs at the Pre- 
stressed plant at Lincoln; 22 of them later reported; and 
they all understood that their employment with Pre- 
stressed did not begin until they reported for work at the 
plant in Lincoln, and “punched the time clock.” Most 
of these men did not have sufficient funds and the means 
to sustain themselves for either travel, food, or lodging 
enroute to Lincoln, Nebraska, or after they arrived 
there; those without transportation were offered bus 
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fare or travel in available private cars; and those men 
having automobiles were encouraged to drive them to 
Lincoln. Six of the men, including defendant Lojka, 
drove their own cars to Lincoln; Prestressed provided 
1 man with travel by air and bus fare for 9 men; and 
7 of the men were passengers in private cars. Lojka 
was a deaf-mute, age 33 years; all communication with 
Lojka was by written question and answer; he elected 
to drive his own car to Lincoln; and Weimer advanced 
him $15 to cover gas and oil. Later, Lojka agreed with 
Weimer to take three of the other men, Dan Knaub, Car] 
C. Reiber, and William W. Hall, to Lincoln as passengers, 
since none of them had funds or the means for such 
travel. There is conflict in the evidence whether Lojka 
was to be paid additional money to transport the three 
men to Lincoln. Weimer saw the 1956 Plymouth but 
did not examine it. Lojka exhibited to Weimer his cur- 
rent valid Nebraska operator’s permit which reflected 
no limitations or notations of any traffic violations. The 
records of the Nebraska Motor Vehicle Department at 
Lincoln reflect that between 1958 and August 7, 1967, 
Lojka had 9 accidents, the nature of which were not 
shown by the evidence, and prior to September 6, 1967, 
Lojka had two convictions for minor traffic violations. 
The evidence shows that Lojka admitted that the turn 
signals on his car were not operating and that the brakes 
did not function properly. 

Lojka left Scottsbluff in his car with the three passen- 
gers at about 10 a.m. on September 5, 1967. Lojka was 
given a map by Weimer with penciled directions to the 
Prestressed plant in Lincoln. All of the four men were 
to report for work at the Prestressed plant the follow- 
ing morning. Lojka and his three passengers arrived 
without incident at the Prestressed. plant about 9 p.m. 
the same day. A plant employee of Prestressed ar- 
ranged and paid for their food and lodging that night and 
breakfast the next morning at a nearby motel. 

The next morning shortly before 7 a.m. Lojka, accom- 
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panied by Knaub, Reiber, and Hall, was enroute to the 
Prestressed plant driving his car in an easterly direc- 
tion on Cornhusker Highway. Ahead of Lojka’s car in 
the same lane of traffic was a car stopped with turn 
signals operating indicating a left-hand turn. Lojka 
admitted that without signaling or stopping he turned 
his car left across the centerline of the highway into 
the westbound traffic lane and drove into the front 
end of plaintiff’s pickup truck operated by the plaintiff 
in a westerly direction. Lojka admitted that he did not 
see the Weichel pickup until just before the collision. 
Plaintiff suffered personal injuries and damages to his 
pickup truck. 

Plaintiff contends that: (1) Lojka was an independent 
contractor serving Prestressed; (2) that this relation- 
ship existed at the time of the collision; (3) that Pre- 
stressed was negligent in selecting and employing Lojka 
as an independent contractor; and (4) that the negli- 
gence of Prestressed was the proximate cause of the 
accident and the resulting injuries to the plaintiff. 

Appellant Prestressed urges that the trial court erred 
in overruling its motion for a directed verdict at the close 
of the evidence. 

The record supports a jury question that at the time 
Lojka left Scottsbluff for Lincoln he was an independent 
contractor serving Prestressed. We consider whether 
or not Lojka was an independent contractor at the time 
of the accident. The original arrangement between 
Lojka and Prestressed was an offer of a job made by 
Weimer. Lojka agreed to travel to Lincoln for this 
purpose and accepted $15 to cover the expense of gas and 
oil. There was no obligation on the part of Lojka to 
either go to Lincoln, or, if he did, to enter into the em- 
ployment of Prestressed. As stated by Weimer it was 
a “faith” proposition that the men contacted would 
show up for work at the Lincoln plant. Later, this re- 
lationship betwene Lojka and Prestressed was expanded 
to include the transportation of Knaub, Reiber, and Hall. 
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The agreement between Lojka and Prestressed was to 
transport Lojka, Knaub, Reiber, and Hall to Lincoln, 
Nebraska, as shown by the following excerpts from 
Lojka’s testimony and admissions offered by plaintiff: 
“Q. On September 5, 1967, you talked in Scottsbluff, 
Nebraska, to a Mr. Claude Weimer of Nebraska Pre- 
stressed Concrete Co. with regard to going to Lincoln to 
work for Nebraska Prestressed Concrete Co? A. True. 
Q. You were asked to and you agreed to transport three 
passengers to Lincoln in your car for the benefit of 
Nebraska Prestressed Concrete Co. in order that they 
might be employed by said company? A. True. Q. You 
arrived in Lincoln on the evening of September 5, 1967, 
and proceeded to the Nebraska Prestressed Concrete Co. 
plant? A. True. Q. Upon arrival at the plant you were 
directed to a motel where arrangements had been made 
for you and your three passengers to spend the night? 
A. True. Q. Did anyone there at the plant tell you to 
go to a motel or hotel and take the others there with 
you, and to all come back in the morning? A. Yes. Q. 
You were asked if you, or any of the four of you, needed 
transportation to the plant the following morning. A. 
True. Q. You replied that you would not, that you had 
your automobile. A. True. Q. You stated that you 
would bring the other three, Knaub, Reiber and Hall. 
A. True.” 

An independent contractor and an agent are similar 
in many respects, the difference turning on the degree 
of control over them. By analogy we apply the rule: 
“It sometimes happens that an agency is limited to some 
particular object or the accomplishment of some par- 
ticular transaction. Such an agency is terminated by the 
completion of the transaction for the accomplishment of 
which it was created * * *.” 3 Am. Jur. 2d, Agency, § 
36, p. 441. Lojka’s agreed purpose and object was to 
transport three men to Lincoln, Nebraska, at most to the 
Prestressed plant there; this purpose was complete when 
Lojka arrived at the plant the first time on September 
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oth; at that time Lojka’s status as an independent con- 
tractor terminated; and thereafter Lojka’s carriage of the 
three men was gratuitous. 

Proximate cause, as used in the law of negligence, is 
that cause which in a natural and continuous sequence, 
unbroken by an efficient intervening cause, produces the 
injury, and without which the injury would not have 
occurred. It is not sufficient that the negligence charged 
furnishes only a condition by which the injury is made 
possible, for if such condition causes an injury by the 
subsequent independent act of a third person, the two 
acts are not concurrent and the existence of the con- 
dition is not the proximate cause of the injury. Knuth 
v. Singer, 174 Neb. 182, 116 N. W. 2d 291; Jarosh v. Van 
Meter, 171 Neb. 61, 105 N. W. 2d 531, 82 A. L. R. 2d 714. 

The evidence of the proximate cause of the accident is 
contained in Lojka’s admissions: “Q. You were making 
a left turn across the north lane of Cornhusker Highway 
when your automobile was in collision in the north lane 
of Cornhusker Highway with a pickup truck proceeding 
in a westerly direction in said north lane? A. True. Q. 
You turned left without giving a left turn signal? A. 
True. Q. You did not see the Weichel pickup truck 
when you made a left turn and until just before the col- 
lision? A. True.” There is no evidence in the record 
that either the poor mechanical condition of Lojka’s car, 
no turn signals, faulty brakes, Lojka’s inability to hear, or 
his driving record were either the cause or contributed 
to the cause of the collision and the resulting injuries to 
the plaintiff. Plaintiff urges that proximate cause is 
established by the testimony of passenger Reiber that he 
saw the pickup truck approaching just prior to the 
accident, recognized the danger, but could not warn 
Lojka of the danger because Lojka was deaf. Reiber did 
nothing. We reject this contention. The proximate 
cause of the collision was the failure of Lojka to main- 
tain a lookout and to see plaintiff’s pickup truck. 

“In every case, before the evidence is submitted to the 
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jury, there is a preliminary question for the court to 
decide, when properly raised, not whether there is 
literally no evidence, but whether there is any upon 
which a jury can properly proceed to find a verdict for 
the party producing it, upon whom the burden of proof 
is imposed.” Hickman v. Parks Constr. Co., 162 Neb. 
461, 76 N. W. 2d 403, 62 A. L. R. 2d 1040. 

“In a case where a motion has been made at the close 
of all of the evidence for a directed verdict, which motion 
should have been sustained but was overruled and the 
case submitted to a jury which returned a verdict con- 
trary to the motion, and a motion for judgment notwith- 
standing the verdict is duly filed, it is the duty of the 
court to sustain the motion and render judgment in 
accordance with the motion for a directed verdict.” Cor- 
bitt v. Omaha Transit Co., 162 Neb. 598, 77 N. W. 2d 144. 

At the conclusion of all the evidence, the motion of 
defendant Nebraska Prestressed Concrete Company for 
a directed verdict as to that defendant should have been 
sustained. The judgment of the district court as to 
defendant Nebraska Prestressed Concrete Company is 
reversed and the cause remanded in accordance with this 
opinion. 

REVERSED AND REMANDED. 
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safeguard owner and protect against false claims 
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State v. Wallen _-----.--.-----_--------_--_--.-- 
If during proper inventory of contents of an im- 
pounded vehicle, evidence of crime discovered, such 
evidence may be used to support charge for crime 
indicated. State v. Wallen —..-..----_----------- 
If arrest of automobile owner or impoundment of 
his vehicle resorted to as device and pretext for 
making general exploratory search of automobile 
without required search warrant, evidence of crime 
found during taking of inventory will be suppressed. 
State v. Wallen _.------------~------------~------- 
When damaged automobile can be repaired and re- 
stored substantially to original ¢ondition, reason- 
able cost of repair is proper measure for damage. 
Burney v. Ehlers -_----------_--------------~---- 
Statutory phrase “without giving compensation 
therefor” indicates intention not to limit com- 
pensation to persons specifically paying for trans- 
portation in cash or equivalent, or to require that 
it pass exclusively from passenger to driver. John- 
son, ‘vs Riecken: 2222222. 222222) 5-252 s02secsssose- 
Person riding in motor vehicle is guest if his car- 
riage confers only benefit upon himself and no bene- 
fit upon owner or operator except such as is in- 
cidental to hospitality, social relations, companion- 
ship, or the like, as a mere gratuity. Johnson v. 
Riecken ;. 2222 o222se5cses Se sean ese hs See he see bes 
If evidence is undisputed, or such that minds of 
men could not reasonably arrive at any other con- 
clusion, question of whether or not person riding in a 
motor vehicle is guest is one for decision by court as 
matter of law. Johnson v. Riecken --.-.-_---_..-- 
Ordinarily question of admissibility of evidence as 
to speed: of vehicle shortly prior to time of acci- 
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Where no evidence of relationship between driver 
of automobile and passenger other than that of 
gratuitous social host and guest, mere fact that 
trip is for passenger’s benefit and that he happens to 
have business purpose, does not make driver con- 
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breathalizer tests. State v. Haile _._-.---.-...--- 
Mere stalling of motor vehicle temporarily on 
highway caused by some disablement, does not ipso 
facto constitute negligence as matter of law, but 
failure to remove stalled vehicle within reasonable 
time may constitute negligence. Piper v. Hill _-.__- 
Guest may be guilty of contributory negligence, or 
assumption of risk, by riding or continuing to ride 
with driver who he knows, or in exercise of ordi- 
nary care and diligence should know, is so intoxi- 
cated that he is unable to operate vehicle with proper 
prudence and skill. Raskey v. Hulewiez _...---... 
All travelers upon highways, regardless of means of 
travel, must use reasonable care for own safety 
and safety of others. Matson v. Dawson ___-...- 
Left-hand turn across highway between intersections 
fraught with danger and party making such turn 
required to exercise degree of care commensurate 
with danger. Matson v. Dawson __._--..__._._-. 
Giving of statutory signal for left turn between 
intersections will not absolve driver from negli- 
gence where he fails to exercise care for own 
safety, and that of others, by looking to front and 
rear for approach of other vehicles using highway. 
Matson v. Dawson _-._.-.-------.-__-_- 
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Bail and Recognizance. 


Factors to be considered in fixing amount of bail 


stated. State v. Howard —-_-_.--.---_--_-..----- 


Bills and Notes. 


1, 


Bonds. 


Allegation that promissory note executed as ac- 
commodation maker or surety without consideration 
does not state defense where pleadings show that 
other maker was party accommodated and received 
consideration for note. Midland-Ross Corp. v. 
Swartz: 252 26.22 oe lo eee hese oe ee, 
Provision in promissory note waiving any defense 
upon ground of extension of maturity valid and 
binding upon parties to note. Midland-Ross Corp. 
VW. SWartez 22sec nce betan secu eesecedeasce 


Whether county board shall issue bonds for purpose 


of paying cost of acquiring existing facilities for 
county community hospital or purchasing site and 
constructing thereon county community hospital and 
purchasing suitable equipment for same is single 
proposition. Shadbolt v. County of Cherry ----~- 


Confessions. 


1. 


Where voluntary statements or confessions not 
offered or received in evidence, foundational require- 
ments for such not material and, on objection or 
motion, should be excluded or stricken if they are 
not otherwise relevant to issues. State v. Brown __ 
Where police or prosecutors know that defendant, 
formally charged with felony, is represented by 
counsel who has requested that no statements be 
taken; and where defendant, after being advised of 
Miranda rights, has unequivocally asked for his 
attorney; statements deliberately elicited from de- 
fendant by custodial interrogation designed to pro- 
duce incriminating statements, and undertaken be- 
fore defendant has been given opportunity to 
consult with his lawyer, are inadmissible, in ab- 
sence of effective waiver. State v. Johns ----_--- 
Use of confession obtained in violation of due process 
clause requires reversal of conviction even though 
unchallenged evidence adequate to convict remains. 
State..vs Jolins:. s22ci 2225 2222220 cz sseceessseyesus 
Where petitioner’s confessions admitted in evidence 
and heard by jury, petitioner not prejudiced by 
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admission of codefendant’s substantially similar 
confession where proper cautionary instructions given. 
State: -v.. Hall oc c2e2o nok sheen lee e shee cuss 


Constitutional Law. 


1. 


8. 


Whether or not inventory of contents of impounded 
automobile of person in custody was reasonable and 
lawful inventory procedure or unauthorized explora- 
tory search is factual question to be determined 
by court on motion to suppress. State v. Wallen 
Safeguards prescribed by U. S. Supreme Court de- 
cision of Miranda v. Arizona applicable only in in- 
stances of “custodial interrogation” which is ques- 
tioning initiated by law enforcement officers after 
person has been taken into custody or otherwise 
deprived of his freedom of action in any significant 
way. State v. Robinson ____--.-----_---~-------- 
Independent hospital district by statute may frac- 
tionate territories of counties; harm from such dis- 
trict levies insufficient to establish that levies by 
one of counties for county hospital yjolate Article 
I, section 25, or Article VIII, section I, Constitution 
of Nebraska, which prohibit discrimination and re- 
quire uniformity in taxation. Shadbolt v. County 
Of (Cherry 2o2sss2h 52 5scsese seen esta ccteeeesk 
Statute classifying cities for legislative purposes 
in such way that no other city may ever be added 
to class violates constitutional] provision forbidding 
special laws where general laws can be applicable. 
City of Scottsbluff v. Tiemann _.~--.----...--..-- 
Classification which limits application of law to 
present condition, and leaves no room or opportu- 
nity for increase in numbers of class by future 
growth or development, is special, and violates Article 
HI, section 18, Constitution of Nebraska. City of 
Scottsbluff v. Tiemann --~~-~--..--~--.--------.- 
When invalid portions of statute so interwoven with 
rest of act so that act may not be operative with 
void portions eliminated or where obvious from in- 
spection of act that invalid portion formed induce- 
ment for passage of act, whole act fails. City of 
Scottsbluff v. Tiemann ___._._-.----------_--____- 
Competent for Legislature to classify objects of 
legislation and if classification reasonable and not 
arbitrary, it is legitimate exercise of legislative 
power. City of Scottsbluff v. Tiemann ___-..______ 
Legislature may make reasonable classification of 
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persons, corporations, and property, but classification 
must rest upon real differences of situation and 
circumstances surrounding members of class, rela- 
tive to subject of legislation, which render appro- 
priate its enactment. City of Scottsbluff v. Tiemann 
State ex rel. Meyer v. McNeil ~-.-----__..--____ 
Classifications for purpose of legislation must be 
real and not illusive; cannot be based on distinc- 
tions without substantial difference. City of Scotts- 
bluff v. Tiemann ----...---.---__._--.----------- 
In all criminal prosecutions accused has right to 
meet witness against him face to face. State v. 
Davis® «222523 eee Ses tet ete ee 
To be effective, each item appearing in legislative 
appropriation bill which is increase over budget sub- 
mitted to Legislature by Governor must receive two- 
thirds vote on final passage. State ex rel. Meyer 
v. State Board of Equalization & Assessment ____ 
Under all constitutional governments recognizing 
three distinct and independent magistracies, control 
of purse strings of government is legislative func- 
tion; indeed, it is extreme legislative prerogative, 
indispensable to independence and integrity of Leg- 
islature, and not to be surrendered or abridged, save 
by Constitution itself, without disturbing balance 
of system and endangering liberties of people. State 
ex rel. Meyer v. State Board of Equalization & 
AssessMONE 225 225522 chess catce es eo SES 
Right of Legislature to control public treasury, to 
determine sources from which public revenue shall 
be derived and objects upon which it shall be ex- 
pended, to dictate time, manner, and means, both 
of collection and disbursement, is firmly and inex- 
pugnably established in our political system. State 
ex rel. Meyer v. State Board of Equalization & 
Assessment —...__..---------=---..-22.2---e-n ee 
Legislature has plenary or absolute power over ap- 
propriations; may make them upon such conditions 
and with such restrictions as it pleases within legal 
and reasonable limits; cannot, however, through 
power of appropriation exercise or invade constitu- 
tional rights and powers of executive branch of gov- 
ernment. State ex rel. Meyer v. State Board of 
Equalization & Assessment _-.__----..___._--_____ 
Without convincing evidence that Legislature in- 
tended to adopt former constitutional limitations, 
Supreme Court will not so interpret simultaneous 
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16. 


17. 


18. 


19. 


20. 


21. 


23. 


25. 


26. 


repealer and reenactment. Snyder v. Woxo, Inc, 

Constitution of Nebraska not grant but restriction 
of legislative power; consequently courts will enforce 
only limitations that Constitution imposes. Snyder 
WV. Wiox0; WNC. e225 2e 5 tec foe see oe Seccs 
Cited statute concerning prohibition of usury de- 
fenses by corporations does not violate Constitution 
concerning classification of loans and establishment 
of maximum rates. Snyder v. Woxo, Inc. ----.---. 
Where two possible statutory penalties for first 
degree murder, one death penalty, and penalties may 
be applied either by court or by jury, whichever 
determines guilt, statute does not unconstitutionally 
discourage assertion of Fifth or Sixth Amendment 
rights. State v. Alvarez _-.-..----_.---~-----~-- 
Lack of specific statutory standards by which jury 
determines penalty between death and life imprison- 
ment does not violate due process. State v. Alvarez 
Under Constitution of Nebraska, taxation of personal 
property, except as otherwise authorized, must be 
uniform not only as to rate of taxation, but as to 
valuation of property as well. State ex rel. Meyer 
Wi “McNeill (22222052565 0c ete enn chen doles 
Legislature has plenary power over taxation and 
matters incidental to such power within limits of 
Constitution. State ex rel. Meyer v. McNeil ___--- 
Legislature may properly legislate in regard to class 
of property, but may not divide class of property 
and enact different rules for taxation of each seg- 
ment of class. State ex rel. Meyer v. McNeil __.- 

Cited act violates Constitution in that it purports 
to grant special benefits to members of class and 
deny such benefits to others of same class. State 
ex rel. Meyer v. McNeil —--..--------..-_------.--- 
In absence of some real and substantial distinction 
which bears reasonable, just, and proper relation to 
objects sought to be accomplished, tax levied upon 
part of those within same class cannot be sustained; 
classification and object to be accomplished must be 
germane. State ex rel. Meyer v. McNeil -_______ 
Use of confession obtained in violation of due process 
clause requires reversal of conviction even though 
unchallenged evidence adequate to convict remains. 
State v. Johns ~_-----_~~-~----- ee 
Under provisions of Constitution, home rule charter 
must be consistent with and subject to Constitution 
and laws. City of Millard v. City of Omaha ____._ 
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Constitutional provision prohibiting amendment or 
repeal of home rule charter except by electoral 
vote intended as restriction on powers of munici- 
pality, but not as restriction on powers of Legis- 
lature in annexation matters. City of Millard v. 
City~ of Oniaha: 22.22.22 ee os eee 
To construe cited Article of Constitution as restrict- 
ing legislative powers would conflict with consti- 
tutional provisions prohibiting local or special leg- 
islation and laws denying equal protection of laws. 
City of Millard v. City of Omaha ____..--_-_____-- 
Annexation of one city by another in manner pro- 
vided by law not denial of equal protection of law or 
of due process of law although it be effected with- 
out consent of inhabitants of annexed city. City of 
Millard v. City of Omaha -___..______-.-._-_--__-- 
Unconstitutional statute a nullity, void from en- 
actment, and incapable of creating any rights or 
obligations. State v. Bardsley ..--.-----.-.-_.---- 
When accused, presently confined in penal institu- 
tion, demands prompt trial on other outstanding 
charges, it is constitutional duty of authorities to 
make diligent, good-faith effort to bring him to 
trial without undue delay. State v. Washa ___~_--- 
Necessary to show prejudice to establish violation 
of Sixth Amendment right to speedy trial. State 
Vo Wasne. 222 ee ee ee eat 
Provisions of Article V, rather than of Article XVII, 
Constitution of Nebraska, apply to judges selected 
and appointed under merit plan of judicial selection. 
Garrotto v. McManus ___------------_--_-_-~_--.- 
In interpretation of Constitution, specific clause given 
effect as against general clause in such manner 
as to give meaning to both, and language of specific 
clause will not be restricted by language of general 
clause. Garrotto v. McManus __.-_-_.--_..-_..-_-_ 
Judges of district court of this state ‘constitute 
separate and distinct class for purpose of legislation 
regarding them, these judges are members of “a 
court” within meaning of cited section of Constitu- 
tion. Garrotto v. McManus ___-----~-_______..__ 
Record made before State Board of Equalization 
and Assessment must sustain action of board, and 
in absence of some satisfactory explanation of di- 
vergence and discrepancy in application of differ- 
ent methods used and relied upon to achieve uni- 
formity, and of satisfactory explanation of corre- 
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387. 


389. 


Contracts. 


lation between those methods, Supreme Court can- 
not determine if constitutionally required equaliza- 
tion or uniformity for taxation has been attained 
between counties. County of Sioux v. State Board 
of Equalization & Assessment —~_-------~---------- 
Where record of proceedings before State Board of 
Equalization and Assessment contains no evidence 
to justify order, action must be held to be unrea- 
sonable and arbitrary. County of Sioux v. State 
Board of Equalization & Assessment -._.--------. 
Object of constitutionally required uniformity in 
taxation of real property accomplished if all prop- 
erty within taxing jurisdiction assessed and taxed 
at uniform standard of value. County of Gage v. 
State Board of Equalization & Assessment —~_--~--- 
Constitutionally required equality or uniformity for 
taxation cannot be achieved except in relationship to 
uniform standard of value. County of Gage v. 
State Board of Equalization & Assessment -_--~-. 


Where services furnished and knowingly accepted, 
law implies promise on recipient’s part to pay rea- 
sonable value of services. Bush v. Kramer ---._~ 
Quasi contract is contract implied in law and 
usually has origin in principle that person shall 
not unjustly enrich himself at expense of another. 
Bush v. Kramer _------------------~------------- 
Where benefits received and retained under such 
circumstances that it would be inequitable and un- 
conscionable to permit party receiving benefits to 
avoid payment therefor, law requires party receiv- 
ing and retaining benefits to pay reasonable value 
of them. Bush v. Kramer ---.~---------~------.- 
Joint tort-feasors have no right of contribution or 
indemnity among themselves except by contract or 
some other legal relation giving rise to it. Farmers 
Elevator Mut. Ins. Co. v. American Mut. Ins. Co. 
Remedy of restitution for breach of contract avail- 
able to plaintiff only in case defendant’s breach 
is total; slight breach does not terminate duty of 
injured person unless nonperformance of express 
condition requires that result. Albers v. Koch ~- 
Specific performance may properly be decreed in 
spite of minor breach by plaintiff, the breach in- 
volving no substantial failure of exchange for per- 
formance to be compelled. Albers v. Koch ~-~-.--- 
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Fact that contract provides for payment of liqui- 
dated damages for breach of promise is not bar to 
specific enforcement; where contract provides for 
such payment as true alternative performance, 
promisor’s election to pay this price will prevent 
specific enforcement of alternative against him: 
Albers v. Koch ~_..-.---------------------_------ 
Where defense of usury established under motor 
vehicle installment contract, contract is not void but 
usurer may recover principal of contract without 
interest, less interest paid. Baker v. A. C. Nelson Co. 
Statute purported to authorize installment contract 
that is subject of this action was declared uncon- 
stitutional and thereby makes applicable provisions 
of cited statute. Baker v. A. C. Nelson Co. ------ 
Where agreement provides for bonus for continuous 
service which is terminated by employer through 
no fault of employee, latter is entitled to propor- 
tionate share of bonus according to time served; 
where, however, employee voluntarily quits or is 
discharged for reason attributable to own fault, 
there is no right to recover any part of bonus. Sin- 
nett v. Hie Food Products, Inc. ____--..---~------- 
Generally, statute of frauds does not apply to con- 
tract which has been performed by one party. 
Ridenour v. Kuker -.--.------------------------- 
Damages recoverable for losses caused by breach 
of contract only to extent that evidence affords 
sufficient basis of ascertaining their amount in money 
with reasonable certainty. Ridenour v. Kuker -_...- 
Measure of damages in suit for breach of contract 
for personal services is amount of salary agreed 
upon for period involved less amount which servant 
earned or, with reasonable diligence, might have 
earned from other employment during period. Riden- 
our: v;. Kuker: csss2e002555Ses0eSsseeeecse she es- 
Where contract of employment is for indefinite term, 
but is not hiring at will, in event of wrongful dis- 
charge employee entitled to reasonable time in 
which to find other employment or go into business 
for himself. Ridenour v. Kuker ------------------ 
Threat to terminate distibutorship of distributor 
who is substantially indebted to manufacturer does 
not constitute business coercion in absence of con- 
tractual provisions to contrary or circumstances 
which make threat unjust and inequitable. Mid- 
land-Ross Corp. v. Swartz ----.---~-------------- 
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17. 


18. 


19. 


20. 


21, 


23. 


25. 


In interpreting written contract, meaning of which 
in doubt and dispute, court, in order to determine 
meaning, will consider all facts and circumstances 
leading up to and attending execution, and will 
consider relationship of parties, nature and situa- 
tion of subject matter, and apparent purpose of 
making contract. McBride v. Fort Kearney Hotel, 
WNC. 22. 2es20 othe koe ee le 
Requirement for specific enforcement of postem- 
ployment restraints in covenants ancillary to em- 
ployment contracts is that restraints be reason- 
able. Farmers Underwriters Assn. v. Eckel -~~- 
Courts considering specific postemployment restraints 
strike balance among competing interests of prin- 
cipal and agent; balancing accommodates public in- 
terest in productive principal-agent relationship 
and in freedom of individual to earn living. Farmers 
Underwriters Assn. v. Eckel ~_------.----------- 
Construction of written contract ordinarily question 
of law. Westbrook v. Masonic Manor -__-------- 
In construing contract, entire instrument must be 
considered and words used given ordinary and popu- 
larly accepted meaning. Westbrook v. Masonic 
Manor: 2225 sei scoot scene ce So Sakeeh eects 
Interpretation given contract by parties themselves 
while engaged in performance is one of best indica- 
tions of true intent of contract, ordinarily, such 
construction of contract should be enforced. West- 
brook v. Masonic Manor ----------------------.- 
Modification of contract which substantially changes 
liability of parties ordinarily requires mutual assent 
to be effective. Westbrook v. Masonic Manor ____ 
Agreement between husband and wife to execute 
mutual wills, evidenced by recital in wills executed 
pursuant to agreement, valid and _ enforceable. 
Geiger:-v.. Geiger 22522-2225 222226- ssh ssosscel sees 


Mutual promises of parties to agreement to execute 
mutual wills constitutes adequate consideration. 
Geiger v. Geiger ~.--.-.-------_----.------------ 


When contract creating independent contractor lim- 
ited to some particular object or accomplishment 
of some particular transaction, independent con- 
tractor status is terminated by completion of trans- 
action for accomplishment of which it was created. 
Weichel v. Lojka ~--_-----------~------_-----_.-- 
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Corporations. 
Corporate fiction may be disregarded when its reten- 
tion would produce injustices and inequitable con- 
sequences. Ridenour v. Kuker ~-_--..--_-..------- 


Counties. 
Filing of written consent was necessary to confer 
jurisdiction upon county board to establish consent 
road. State v. Parks ___.__---._-..---..-~----- 


Courts 
1. District court has inherent power to vacate or 
modify its own judgment at any time during term 
at which it was rendered. Urwin v. Dickerson -- 
Beliveau v. Goodrich  .._---.._---..-_.---...---- 
2. Where judgment entered by default and prompt 
application made at the same term to set it aside, 
with tender of answer disclosing meritorious de- 
fense, court should, on reasonable terms, sustain 
motion and permit cause to be heard upon merits. 
Urwin v. Dickerson -~--.---~--------------~---- 
Beliveau v. Goodrich ...------------------------- 
8. Application to vacate default judgment is matter 
of discretion for trial court; burden of showing 
abuse of discretion upon party adversely affected. 
Urwin: vy. .Dickerson.- 2-24 s2-c2-2- seosccesdeteks 
4. Facts and circumstances in each case, as shown 
by record, determine whether there has been abuse 
of discretion. Urwin v. Dickerson ---------~----- 
5. In deciding whether or not there was abuse of 
discretion in setting aside default judgment, much 
stronger showing required to substantiate abuse of 
discretion when judgment vacated, than when it 
is not. Beliveau v. Goodrich ~---.-~---------..-- 
6. Mere mistake or miscalculation of party or his 
attorneys not sufficient, in itself, to warrant re- 
fusal to set aside default judgment, when there 
is good defense pleaded or proved and no change 
of position or substantial prejudice will result 
from permitting trial on merits. Beliveau v. Good- 
WICH), Sosewecseote ec Sebo secb sees besesecceceas 
7. Tender of answer not absolute requirement and in- 
dependent proof may, in discretion of court, be per- 
mitted to resolve question of possible dilatory 
or frivolous nature of defense. Beliveau v. Goodrich 
8. Court may terminate parental rights when it finds 
such action to be in best interests of child, and 
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10. 
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13. 


14, 


15. 


Criminal 
1. 


it appears from evidence that parent has substan- 
tially and continuously or repeatedly neglected child 
and refused to give child necessary parental care 
and protection, or parent is unfit by reason of de- 
bauchery or repeated lewd and lascivious behavior, 
which conduct is found by court to be seriously 
detrimental to health, morals, or well-being of child. 
Mingus v. Stuchlick ~----_..--_.--.--.- --------- 
Fact that trial judge heard and observed parties 
and witnesses is important consideration in deter- 
mining weight and significance of testimony in cus- 
tody proceeding. Mingus v. Stuchlick ~--..----- 
Where parental unfitness established, court’s sole 
concern is welfare of children. Mingus v. Stuch- 
Nek, eh et teh oie arose cle eee ioe 
Juvenile court has broad discretion as to disposi- 
tion of child found to be delinquent. Brown v. 
Doeschot, * 2.02552 2s Sen sso el sseet cee ese e 
Control of divorce decree during 6-month period 
pending finality within sound judicial discretion of 
trial court. Zachry v. Zachry --_.-.-------------- 
Only where no specific provision has been made in 
municipal court rules of civil procedure that dis- 
trict court rules of procedure relating to such mat- 
ters govern and apply to actions in municipal courts 
of metropolitan and primary cities. Embree v. 
Sterling Electric Co. ~.---.-------------~-------- 
Court cannot, under guise of its powers of con- 
struction, rewrite statute, supply omissions, or 
make other changes and this is particularly true 
where it appears that matter was intentionally 
omitted. Bessey v. Board of Educational Lands 
& Wunds: 2asso2svoceeckicces ce Gece icee se lescscs 
If language of statute clear and unambiguous, 
courts will not by interpretation or construction 
usurp function of lawmaking body and give it 
meaning not intended or expressed by Legislature. 
Bessey v. Board of Educationa] Lands & Funds ~- 


Law. 

When evidence shows lawful arrest followed by 
inventory of contents of defendant’s automobile 
following its impoundment, and there is reasonable 
justification for such impoundment, taking of in- 
ventory for purpose of protecting defendant’s prop- 
erty during defendant’s detention and of protect- 
ing law enforcement officers from false claims of 
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loss is reasonable and lawful, and evidence of crime 
found while making inventory will not be sup- 
pressed. State v. Wallen ___-.__-._____~_______ 
If during proper inventory of contents of an im- 
pounded vehicle, evidence of crime discovered, such 
evidence may be used to support charge for crime 
indicated. State v. Wallen ___.._..._----------.- 
If arrest of automobile owner or impoundment of 
his vehicle resorted to as device and pretext for 
making general exploratory search of automobile 
without required search warrant, evidence of crime 
found during taking of inventory will be sup- 
pressed. State v. Wallen -_.---.-.--.__.------- 
Where sentence imposed within statutory limits 
it will not be disturbed in absence of abuse of 
discretion. State v. Whitaker -__-..-.----..____ 
State v. Duncan ------~_---_- 2 ~~ +e 
State v. Burnside ._._--_.-.__..___-2_-__-- 
State v. Denbo --__----.--.--...------._-_____--.- 
State v. Arguello ------__.-._o---._-_-2_ ee 
State v. Cunningham _.__. ~~~. ~~ eee 
State v. Barker ~-...-..--...--.---- oe 
State v. Martin ~--_--..--.----_---2__ ee 
In determining whether or not to set aside proba- 
tionary order and impose penalty where violation 
established or admitted, trial court not limited to 
consideration of probative evidence of matters aris- 
ing subsequent to order of probation. State v. 
Nevells.»~2-2.. 242 sogoe coe a toa en 
In-court identification by witness to whom accused 
exhibited before trial in absence of defense counsel 
may be admissible if independent origin of iden- 
tification established. State v. Franklin _~.._____ 
State v. Cannon —--_-.------_-~__---. eee 
Question of admissibility of photographs of gruesome 
nature rests largely in discretion of trial court. 
State v. Robinson ~-----_..--.__--. ee 
Test is whether photographic evidence is relevant 
and in determining relevancy, court is to weigh 
and balance probative value of picture as against 
possible prejudicial effect. State v. Robinson ~.___. 
Photograph proved to be true representation of 
person, place, or thing which it purports to repre- 
sent ordinarily proper evidence of anything of 
which it is competent and relevant for witness 
to give verbal description. State v. Robinson _____ 
In homicide case, photographs of victim, upon 
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16. 


17. 


18. 


proper foundation, may be received for purposes 
of identification, to show condition of body, nature 
and extent of wounds or injuries, and to establish 
malice or intent. State v. Robinson ~-----~------ 
Safeguards prescribed by U. S. Supreme Court de- 
cision of Miranda v. Arizona applicable only in in- 
stances of “custodial interrogation” which is ques- 
tioning initiated by law enforcement officers after 
person has been taken into custody or otherwise 
deprived of his freedom of action in any significant 
way. State v. Robinson _...._.------------------ 
Supreme Court will not interfere with verdict of 
guilty which is based on conflicting evidence unless 
evidence so lacking in probative force that it is 
insufficient as matter of law to support finding of 
guilt beyond reasonable doubt. State v. Leary ---- 
State. vs \Catinon: 0-22 ncewcs oka dosen Sena ceecke 
State v. Tindell ~.-_..--_..__-.----__--_--------- 
Evidence sufficient to sustain verdict of guilty in 
criminal prosecution only when jury could prop- 
erly find guilt beyond reasonable doubt. State v. 
heary’ \oscsecs2 lice h weak sel sccSsescssessesces 
When evidence of in-court identification alleged to 
be tainted by prior illegal line-up first challenged 
on appeal, such challenge, in absence of clear show- 
ing of prejudicial error, will not be considered; 
failure to object will be attributed to defense coun- 
sel’s choice of trial tactics. State v. Cannon ---- 
Primary factor in determining whether independent 
basis for in-court identification exists is opportu- 
nity afforded witness to observe defendant under 
circumstances free from taint. State v. Cannon -. 
In determining sufficiency of evidence to sustain 
criminal conviction, it is not province of Supreme 
Court to resolve conflicts in evidence, pass on 
credibility of witnesses, or weigh evidence. State 
ve Cannon: 22-2c<cc-e2-42ehens che Sessoccde en Sooke 
State v. Huffman -_--------------.----.---_--.. 
Evidence of unexplained breaking and entering by 
defendant sufficient to require submission to jury 
of question whether breaking and entering was 
with intent to steal. State v. Cannon -_._._--__. 
Failure to bring person charged with criminal of- 
fense to trial, who has been held in jail pending 
trial, before close of the second term of court fol- 
lowing filing of charge is entitled to be discharged 
as matter of right, pursuant to cited statute except 
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where delay is caused by defendant. State v. Lee —_ 
Whether or not delay within maximum limits fixed 
by Legislature entitles defendant to discharge, where 
defendant has not contributed to delay, is dependent 
on whether or not time was fair and reasonable in 
particular case. State v. Lee _------------------- 
What is fair and reasonable time in each particular 
case always in discretion of court; except for abuse 
of discretion, order of trial court denying motion to 
discharge defendant for unreasonable delay will not 
be disturbed on appeal. State v. Lee -.___.--_-_- 
Right of accused to discharge for failure to receive 
speedy trial is personal right which may be waived 
and ordinarily is waived if accused fails to assert 
right by making demand for trial, or by failing to 
make some effort to secure speedy trial. State v. Lee 
Where no evidence of prejudice, or that delay 
caused by prosecution, or that it was willful by 
court officials, or that request or demand was made 
for speedier trial by defendant, trial court does 
not abuse discretion in denying discharge. State v. 
Wee eae ucseesel Aa sotto Se oe Sls So see cles 
Plea of guilty, voluntarily entered, is conclusive and 
eliminates all questions of admissibility of evidence. 
State v. Burnside - .~--.-_.--.-----~---_-------- 
Plea of guilty waives all defenses except that in- 
formation fails to charge offense. State v. Burnside 
Whether, during trial of criminal case, jury shall 
be allowed to separate, after being duly cautioned, 
is matter for discretion of trial court, and exercise 
of such discretion, unless abuse or prejudice shown, 
furnishes no ground for error. State v. Kirby —-_- 
Asking of improper questions of witness to which 
objections sustained by court does not constitute 
prejudicial error in absence of showing that de 
fendant was thereby deprived of fair and impartial 
trial. State v. Kirby -------~_----...-----_-_. 
Defendant entitled to fair trial but not perfect one. 
State v. Kirby: 2-22scs2s2 loan cctc cca se ee eel pale 
As general rule, evidence of other crimes than 
that with which accused charged not admissible in 
criminal prosecution. State v. Kirby --____.-_-__ 
In crimes involving motive, criminal intent, or 
guilty knowledge, evidence of independent crimes 
wholly disconnected with one charged may be re- 
ceived. State v. Kirby ---_~----..-------------.- 
Witmess may be interrogated as to previous con- 


185 


184 


184 


184 


184 


184 


240 


Vou. 185] INDEX 


81. 


32, 


34. 


35. 


36 


37. 


38. 


39. 
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viction for felony, but no other proof of such con- 
viction competent except record thereof. State v. 
Kirby® “clestes nce ee Se ieee eh et 
Defendant in criminal case who becomes witness 
subjects himself to rules applicable to other wit- 
nesses. State v. Kirby ---------.----.-------~--- 
Defendant may lawfully do in another’s defense 
what such other might lawfully do in his own 
defense, but no more. State v. Washington --_-_- 
In passing on validity of search warrant, court may 
eonsider only information brought to attention of 
magistrate. State v. LeDent ____.-_.__-----_._-- 
State: vs: Waits: 2222-2. 22. nec ceSueset eset ceacess 
For affidavit of tip from informant to be sufficient, 
magistrate must be informed of (1) some of under- 
lying circumstances from which informant concluded 
that narcotics were located where claimed and (2) 
some of underlying circumstances from which officer 
concluded that informant was credible. State v. 
LeDent) ~ssc222s5 sets scssee eee cece ses eset 
State® vi) Waits. j-2-. 2-0 sho25 25 So ee ee ee 
Affidavits for search warrants must be tested in 
a common sense, realistic fashion. State v. LeDent 
State: v.. Waits us. 222. sc2ceseessece cess ecekse 
Error may not ordinarily be claimed because of 
nature of cross-examination if it was not challenged 
by timely and proper objection thereto. State v. 
Bammes': -S322 22054 esa ect oh heen cas 
Where voluntary intoxication interposed as defense 
in criminal case involving question of intent with 
which act done, it is for jury to determine if such 
intoxication is so excessive as to wholly deprive de- 
fendant of reason and ability to form criminal intent. 
State: v. ‘Bares: 2 2222.2i 452 e2 seals ede ses Si tse 
Where voluntary statements or confessions not offered 
or received in evidence, foundational requirements 
for such not material and, on objection or motion, 
should be excluded or stricken if they are not 
otherwise relevant to issues. State v. Brown --~- 
Appointment of counsel and arraignment of defend- 
ant on same day do not show lack of effective assist- 
ance by counsel where facts and circumstances of 
offense were such that investigation by counsel was 
not required and plea of guilty appropriate. State 
v.. Kennedy soc cce oe nee ae ee 
Error in admission of evidence may be harmless if 
fact established by other evidence. State v. Huffman 
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Participation in hearing on habitual criminal charge, 
without objection, waiver of notice required by 
statute. State v. Huffman _____-___.---------__- 
In absence of objection in trial court, defendant may 
not be heard to complain of lack of sufficient founda- 
tion for admission into evidence of results of 
breathalizer tests. State v. Haile _._---_---------- 
Complaint charging statutory misdemeanor substan- 
tially in language of statute will be liberally rather 
than technically construed, and if defect amend- 
able, if will be held sufficient on appeal in absence 
of objection in trial court. State v. Haile _____-- 
One who incites or instigates commission of felony, 
although not actually or constructively present, is 
aider, abettor, or procurer and may be prosecuted 
and punished as if he were principal offender. State 
Vi DaVi8: onscce ech ele e Sas cnc cue Se Sec ew ccd 
Aiding, abetting, or procuring may be proved by 
circumstantial evidence. State v. Davis ---------- 
Evidence crime committed by someone and that de- 
fendant aided and abetted in commission sufficient to 
sustain conviction for aiding and abetting; actual 
perpetrator of crime need not be identified. State 
Wi DAVIS» fea se tt Jo ee et a eh 
Circumstantial evidence sufficient to sustain con- 
viction if facts which evidence tends to establish 
may be accounted for upon no rational theory which 
does not include guilt of accused. State v. Davis .. 
In all criminal prosecutions accused has right to 
meet witness against him face to face. State v. 
DAVIS: (eiesssi ccs Sacsese sows eee soe Soe Se Ss 
An error which prevents proper consideration of only 
question relied upon by defendant is substantial and 
may not be disregarded. State v. Davis __----.--- 
Trial court has broad discretion in ruling upon dis- 
covery motion, but such motion should be granted 
where required by interests of justice. State v. Davis 
Where circumstances such that there is no occasion 
to explain or deny, silence not admission. State v. 
Davis: (252i ces ee Oe Sa Si See See Se 
Duty of prosecuting attorney to conduct trial in 
fair and impartial manner and not inflame prejudices 
or excite passions of jury against accused. State 
W.. Davi: i224 522552 oceecesh ls oe ee eee 
No reference or comment should be made by prose- 
cuting attorney upon defendant’s failure to testify. 
State: vi. Davis. ..-2252-cs.22 beet le ek 
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Where any one of several errors assigned not in 
itself sufficient to warrant reversal, all of them in 
aggregate establish that defendant did not have 
fair trial, then duty of court to award new trial. 
State, ve Davis: c2c2- 52h elbow e eect es 
Giving of instruction in trial of criminal case 
which in effect peremptorily directs jury to return 
verdict when disagreement by jury imminent is form 
of importunity and coercion which invades province 
of jury and constitutes invasion of defendant’s con- 
stitutional right to speedy, public trial by impar- 
tial jury. State v. Garza -_.-..._---.--.--------- 
Trial court’s determination of admissibility of demon- 
strative evidence will not be overturned except for 
clear abuse of discretion. State v. Wessels _.____ 
State v. Waits -------_--._-_.---___-___-__----1_ 
Post conviction petitioner has burden of establishing 
basis for relief. Harris v. Sigler ~.......------__ 
Plea of guilty made with full knowledge of charge 
and consequences of plea will not be permitted to 
be withdrawn in absence of fraud, mistake, or other 
improper means used in procurement. State v. 
Cunningham --------.~----.----------------- 
Grounds for post conviction relief because of ineffec- 
tive assistance of counsel stated. State v. Moss ..__ 
Court assigned counsel in criminal case have no 
greater or different duties than those of retained 
counsel. State v. Moss ~_-_------.------------_- 
Where two possible statutory penalties for first 
degree murder, one death penalty, and penalties may 
be applied either by court or by jury, whichever 
determines guilt, statute does not unconstitutionally 
discourage assertion of Fifth or Sixth Amendment 
rights. State v. Alvarez -_-_--_-.-.-----___-.-_- 
Although otherwise voluntary plea of guilty partial- 
ly motivated by expectation that penalty imposed 
by court on such plea would be less than, or differ- 
ent from, penalty imposed by jury upon conviction, 
guilty plea does not become involuntary solely be- 
cause sentence of court not one expected. State v. 
Alvarez: 2 ies. 222 stokes Msn < ees eee Sik 
Plea discussions and agreements in criminal cases, 
under proper and appropriate conditions, not objec- 
tionable; proper plea negotiations and agreements 
fully carried out do not ordinarily render plea of 
guilty involuntary merely because sentence not one 
anticipated. State v. Alvarez _......___-_________ 
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Lack of specific statutory standards by which jury 
determines penalty between death and life imprison- 
ment does not violate due process. State v. Alvarez 
Rule that plea must be intelligently made to be valid 
does not require that plea be vulnerable to later 
attack if defendant did not correctly assess every 
relevant factor entering into decision. State v. 
Al warez” cocveoes2 oe Sat ocelot ee ecco 
Voluntary guilty plea intelligently made in light 
of then applicable law does not become vulnerable 
because later judicial decisions indicate that plea 
rested on faulty premise. State v. Alvarez ~__.---- 
Guilt or innocence of charge for which person held 
in custody immaterial to charge of escape from cus- 
tody while in jail awaiting trial. State v. Howard 
Factors to be considered in fixing amount of bail 
stated. State v. Howard --_-----------_-~-----.- 
Where police or prosecutors know that defendant, 
formally charged wtih felony, is represented by 
counsel who has requested that no statements be 
taken; and where defendant, after being advised of 
Miranda rights, has unequivocally asked for his 
attorney; statements deliberately elicited from de- 
fendant by custodial interrogation designed to pro- 
duce incriminating statements, and undertaken before 
defendant has been given opportunity to consult with 
his lawyer, are inadmissible, in absence of effec- 
tive waiver. State v. Johns ~---~..--------~--.-- 
Use of confession obtained in violation of due process 
clause requires reversal of conviction even though 
unchallenged evidence adequate to convict remains. 
State v.. Johns --- 222202 cosssecsde sees ee ese asie 
Substitute county judge not disqualified from serv- 
ing as defense counsel for indigent defendant where 
he has no connection with case in capacity as 
substitute county judge. State v. Wagner -_----. 
When accused, presently confined in penal institu- 
tion, demands prompt trial on other outstanding 
charges, it is constitutional duty of authorities to 
make diligent, good-faith effort to bring him to 
trial without undue delay. State v. Washa ___--- 
Necessary to show prejudice to establish violation 
of Sixth Amendment right to speedy trial. State 
Vic Washa. -2s22o-sosoeeat So os bese eb es 
Proceeding for revocation of order of probation 
may be instituted by filing of proper motion and 
affidavit, and issuance of warrant. State v. Washa 
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Period during which probationer remains away from 
jurisdiction of court may be added to period of pro- 
bation. State v. Washa __--___-----..----------- 
Where petitioner’s confessions admitted in evidence 
and heard by jury, petitioner not prejudiced by 
admission of codefendant’s substantially similar con- 
fession where proper cautionary instructions given. 
Staté «vo Hall: .ccceccse cue ete Sect see cle 
Accused may waive right to be represented by 
attorney if does so intelligently and understand- 
ingly. State v. Green —__-..--.-.-.--------.---- 
State v. Birdwell ~.---.....--.-------------.----- 
Weapons or other instruments of crime which are 
so connected with crime charged as to throw light 
thereon, or which it is reasonable to infer were 
used are admissible even though not shown to be 
connected with accused, as where they tend to 
throw light on issues other than defendant’s con- 
nection with crime. State v. Tindell _-...--_-...__ 
Failure of court to caution jury on evidence given 
by accomplice, in absence of special request, will not 
ordinarily constitute reversible error. State v. 
Martin: 222 Scosche oes ce te nese 
Unless miscarriage of justice shown, post convic- 
tion remedy not available for reconsideration of 
questions that were determined by Supreme Court. 
State v: Agnew 2-2 22-22. -22-24-25 22-25 ale eee 
If affidavit recites some of circumstances, where 
reason for crediting source of information is given, 
and when magistrate has found probable cause, 
courts should not invalidate warrant by interpreting 
affidavit in hypertechnical, rather than common 
sense, manner. State v. Waits ..--___..___--___- 
In examining question of sufficiency of affidavit to 
support issuance of search warrant, resolution of 
doubtful or marginal cases should be largely deter- 
mined by preference to be accorded to warrants. 
State.v.. Walts: 22-soesu csc sees et ee ce ee os 
Search must be one directed in good faith toward 
objects specified in warrant or for other means 
and instrumentalities by which crime charged had 
been committed. State v. Waits ~.__...-__-____- 
When officers, in course of bona fide effort to 
execute valid search warrant, discover articles which, 
although not included in warrant, are reasonably 
identifiable as contraband, they may seize them 
whether they are initially in plain sight or come 
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into plain sight subsequently as result of officers’ 
efforts. State v. Waits ~------_-----_-.--_.------ 
Exhibit admissible, so far as identity is concerned, 
when identified as being same object about which 
testimony was given; it must also be shown to sat- 
isfaction of trial court that no substantial change 
has taken place in exhibit so as to render it mis- 
leading; as long as article can be identified it is 
immaterial in how many or whose hands it has 
been. State v. Waits —--.-___. ~~. __--_--------- 
Post Conviction Act specifically authorizes trial 
court to examine files and records and to deter- 
mine whether or not prisoner may be entitled to 
relief he seeks; if trial court finds from such ex- 
amination that proceeding is without foundation, an 
evidentiary hearing may be properly denied. State 
vi DaPlanté: .-- 25-2 3s ee ee 
Motion to vacate judgment and sentence under Post 
Conviction Act cannot be used as substitute for 
appeal or to secure further review of issues already 
litigated. State v. LaPlante -----_--------__---- 


Where party obtains judgment against another for 
damages for tort on specified grounds of negligence 
and such judgment debtor then seeks indemnity 
against another on specified and different grounds 
of negligence, which are sustained, such parties are 
joint tort-feasors and each is liable as such. Farmers 
Elevator Mut. Ins. Co. v. American Mut. Ins. Co. -_ 
When damaged automobile can be repaired and re- 
stored substantially to original condition, reason- 
able cost of repair is proper measure for damage. 
Burney v. Ehlers ----_-----__-------------------_ s 
Damages recoverable for losses caused by breach 
of contract only to extent that evidence affords 
sufficient basis of ascertaining their amount in 
money with reasonable certainty. Ridenour v. Kuker 
Measure of damages in suit for breach of contract 
for personal services is amount of salary agreed 
upon for period involved less amount which servant 
earned or, with reasonable diligence, might have 
earned from other employment during period. Riden- 
our v;..Kukerm usosocs cone neue tee ee eee 
Where contract of employment is for indefinite 
term, but is not hiring at will, in event of wrong- 
ful discharge employee entitled to reasonable time 
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in which to find other employment or go into busi- 
ness for himself. Ridenour vy. Kuker ------------ 
When amount of damages allowed by jury clearly 
inadequate under evidence, it is error for trial court 
to refuse to set aside such verdict. Bohn v. Kruger 
Webster v. Halbridge -.._._..__------------------ 
If injury or damage to property owner or to member 
of household results primarily and directly from act 
of trespass, trespasser liable therefor even though 
act not negligent or willful. Connolley v. Omaha 
Public Power Dist. __._....____.----------------- 
Trespass to land does not make trespasser insurer 
of landowner and members of household for injuries 
or damages which may be secondary, indirect, or 
consequential result of trespass. Connolley v. Omaha 
Public Power Dist. ~..--.---.----.--------------- 
Action in tort or negligence, known at common 
law as trespass on case, is proper action to recover 
for secondary, indirect, or consequential injuries or 
damages resulting from trespass. Connolley v. 
Omaha Public Power Dist. __..--.---------------- 
Trespass on case action recovery based on negli- 
gence; in such case contributory negligence, assump- 
tion of risk, and other defenses common to tort 
actions may be relied on by trespasser. Connolley 
v. Omaha Public Power Dist. ..----.---.---------- 
When seller, to which goods that are not resaleable 
are returned, salvages such goods and credits buyer 
with reasonable value of salvaged goods, seller is 
acting in good faith to mitigate damages in manner 
sanctioned by code. Chicago Roller Skate Mfg. Co., 
Inc. v. Sokol Manuf. Co, ------------------------ 
Where seller salvages returned nonresaleable goods, 
measure of damages controlled by cited section, and 
seller entitled to recover lost profits together with 
expense or cost incurred in salvaging goods. Chi- 
cago Roller Skate Mfg. Co., Inc. v. Sokol Manuf. Co. 
Compensation for land taken by right of eminent 
domain measured by full market value as of date of 
appropriation. Lechliter v. State _...-...._--.---- 
Iske v. Omaha Public Power Dist ~.--._.__.__--.- 
Anything connected with land that would influence 
market value in mind of good-faith intending pur- 
chaser is element for consideration in considering 
damages. Lechliter v. State ~.--____._____.-.-.. 
Iske v. Omaha Public Power Dist. ....._--___.__-- 
Law in this jurisdiction well settled that when land 
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occupied for business purposes taken by eminent 
domain, anticipated profits from carrying on of 
business in its established location cannot be con- 
sidered in estimating damages. Lechliter v. State 
In eminent domain proceedings damage to remainder 
on account of proper construction or operation, 
landowner must obtain compensation in first pro- 
ceeding. Hansen v. County of Cass _------------- 
Final condemnation award conclusive both on ques- 
tions actually litigated and on questions necessarily 
within issues. Hansen v. County of Cass ._._-_-__- 
Condemnation award not conclusive in subsequent 
action as to remainder damage that was caused by 
improper construction or operation and that was 
not actually litigated in first proceeding. Hansen 
v. County of Cass ~----~------------------------ 
Measure of damages for wrongful death of child 
stated. Westring v. Schwanke -_.-_-.------------- 
Whether or not knowledge of guest, that host 
driver of automobile has been drinking, will operate 
to prevent recovery of damages in particular case 
depends upon all facts and circumstances of case, and 
is usually jury question. Raskey v. Hulewicz _.---- 
Where recovery not mere matter of computation and 
depends upon intangible and quite subjective ele- 
ments of pain and suffering and future disability, 
will not be interfered with unless it is so excessive 
and so grossly unresponsive to evidence as to be in- 
dicative of prejudice, passion, partiality, or corrup- 
tion on part of jury. Stewart v. Ritz Cab Co. -- 
No mathematical formula for translation of pain and 
suffering and permanent disability in terms of dol- 
lars and cents. Stewart v. Ritz Cab Co. _-..-------- 
In eminent domain proceedings where stone or min- 
eral deposits may have bearing on market value of 
land, evidence as to extent of those deposits admis- 
sible but award may not be reached by separately 
evaluating land and deposits, consideration given to 
quantity and quality of minerals that can be ex- 
tracted and to value thereof, solely as evidence for 
arriving at value of land. Iske v. Omaha Public 
Power Dist, . 22222200 ceoscots segeeselece cee ewe 
Amount of damages sustained in eminent domain 
action peculiarly of local nature and ordinarily to 
be determined by jury, and Supreme Court will not 
ordinarily interfere with verdict if based upon 
admissible testimony. Iske v. Omaha Public Power 
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Decedent’s Estates. 


Dedication. 
Filing of written consent was necessary to confer 


1. 


Where devisee or legatee dies before testator, in 
absence of statute, or of other provisions in will 
which show that testator intended gift to go to 
some other designated person in case beneficiary 
died before testator, gift lapses. Niemann v. Zacharias 
Testator can prevent lapse of legacy by providing 
for substitution of another beneficiary in case 
original beneficiary predeceased testator. Niemann 
v; Zacharias: <2 c-ceossessc boiled ccs eect salen 
Decree of county court determining heirs of decedent 
and directing distribution to persons so determined 
is final appealable order. Berger v. Berger ------ 
Unless debts, allowances, expenses, and taxes have 
been paid or provided for, no heir, devisee, or 
legatee is entitled to decree of distribution, partial 
or complete, unless bond provided for in cited 
statute has been given. Berger v. Berger .~._----- 


jurisdiction upon county board to establish consent 
road. State v. Parks __._.---.----------------- 


Where plat of lands conveyed adequately referred 
to in deed, usually it is to be considered as part of 
latter instrument and construed in connection there- 
with; and courses, distances, and other particulars 
which appear on such plat are, as general rule, to 
be construed as true description of land conveyed. 
Seefus v. Briley --..--------__-.----____---..-.- 
Conveyance of tract of land by description shown 
on plat which has been vacated includes interest in 
one-half of adjacent alley which has been vacated, 
in absence of express intention to contrary shown 
in conveyance. Seefus v. Briley ~--_._._------_- 
Where owner of lot abutting on alley, which was 
vacated during ownership, conveyed lot by conveyance 
which describes lot by block and number, and con- 
tained no reservation of rights in alley, convey- 
ance transfers fee to centerline of abutting portion of 
vacated alley, even though conveyance also de- 
scribed lot by metes and bounds description which 
did not include any part of alley and used edge of 
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alley as boundary. Seefus v. Briley --..---.-_---. 
Whether deed absolute in form is mortgage depends 
upon intention of parties; their intention may be evi- 
denced not only by document in question but also 
by declarations and conduct. Davison v. Inselman 


Defamation of Character. 


1, 


Reports of mercantile agencies, published in good 
faith and based upon probable cause, subject to 
qualified or conditional privilege, and ordinarily 
not subject to defamation action. Bartels v. Retail 
Credit. “Gos: 222 s<ceessene se fe cc chee cek eect: J 
Publication loses character as privileged and is 
actionable if motivated by express or actual malice 
or if there is such gross disregard of rights of 
person injured as is equivalent to malice in fact. 
Bartels v. Retail Credit Co. -.-------------------- 
To be privileged, mercantile agency’s representa- 
tives must act impartially and in good faith, care- 
fully evaluating all information before dissemin- 
ating any defamatory statements to subscribers. 
Bartels v. Retail Credit Co. ---------------------- 
Impartiality and good faith requires mercantile 
agency’s representatives to make thorough and com- 
plete investigation and to fully and accurately re- 
port information only from reliable sources. Bartels 
v. Retail Credit Co. ---.---..-------------------- 


Disorderly Conduct. 
Term “disorderly conduct” one of general or indefi- 


Divorce. 


1, 


nite meaning, but generally signifies any conduct 
which tends to breach the peace or to disturb those 
who see or hear it; to endanger morals, safety, or 
health of community; or to shock public sense of 
morality. State v. Cherry --..------.----------- 


In determining provisions to be made for support of 
minor children in divorce proceeding, their status 
and situation, and all other attendant circumstances, 
should be considered, and an amount determined in 
accordance with best judgment and sound discretion 
of court. Rubottom v. Rubottom -.___--_-------- 
Rule stated for increasing or decreasing child sup- 
port payments where change of circumstances exists. 
Rubottom v. Rubottom ----.-.----------~-------- 
Decree of district court in divorce action, insofar 
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as minor children concerned, never fina! in sense 
that it cannot be changed; such decree is at all 
times subject to review and adjustment in light of 
changed conditions regardless of particular language 
of award. Rubottom v. Rubottom --------------_- 
Allowance made for support and maintenance of 
minor child in divorce proceeding should be fair and 
reasonable under circumstances of each particular 
case. Rubottom v. Rubottom __....-------------- 
Statute provides that divorce decree shall not be- 
come final or operative until 6 months after trial 
and decision except for purposes of appeal. Lawson 
WV. Dawson i222 Snes eset es ssestetsececheeucs 
Either party to divorce action may within 6 months 
of date of entry of decree make application to have 
decree set aside or modified. Lawson v. Lawson _- 
Automatic finality of divorce decree at end of 6 
months stayed where proceedings for vacation or 
modification are then pending. Lawson v. Lawson 
Where parties resume marital relations within 6- 
month period, decree may be set aside. Lawson 
V. JDAWS0M ssi ccc secr secede tt eae ccaus hse 
One of important purposes of law requiring 6 
months to elapse between entry of decree of divorce, 
which is in nature of interlocutory order, and be- 
fore same becomes final, is to give parties chance to 
effect reconciliation which law favors. Lawson 
vi Mawson’ 2. oo 22 fot 2 seca Se ot es 
Consent decree is usually treated as agreement 
between parties; accorded greater force than ordi- 
nary judgments and ordinarily will not be modified 
over objection of one of parties. Lawson v. Lawson 
Control of divorce decree during 6-month period 
pending finality within sound judicial discretion of 
trial court. Zachry v. Zachry ....-.--.----------- 
On appeal to Supreme Court, refusal of trial court 
to set aside decree of divorce within 6-month period 
may not be set aside in absence of affirmative 
showing of abuse of discretion. Zachry v. Zachry ~~ 
Duty of Supreme Court on appeal of proceedings to 
modify divorce decree to try action de novo on 
record and reach conclusion uninfluenced by what 
was done by trial court, except if there is irrecon- 
cilable conflict in evidence court may consider that 
trial court saw witnesses and accepted one version 
of facts. Costello v. Costello -.--..._.....____._ 
If circumstances of parties change or if in best 
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interests of child, court may from time to time 
either on motion of parties or on own motion revise 
or alter custody provisions of divorce decree. Costello 
v.. ‘Costello. 22-2224-2 0422 oa ts5ee i ie eee 
Berigan v. Berigan __--------------------------- 
Court should change custody when it finds such action 
to be in best interests of child and it appears from 
evidence that parent having custody has subjected 
child to such disturbing and unsettling conditions as 
could be seriously detrimental to health, morals, and 
well-being of child. Costello v. Costello ~-..------ 
Proper regard for welfare of children requires 
parent to refrain from conduct which would reflect 
on him and produce harmful effects upon children. 
Berigan v. Berigan —----------.----------------- 
Proper rule in divorce case, where custody of 
minor children involved, is that custody of child to 
be determined by best interests of child, with due 
regard for superior rights of fit, proper, and suit- 
able parents. Berigan v. Berigan ~---._-~-.---.-- 
Natural rights of parent to custody of child are not 
absolute; must yield to best interests of child 
where preferential rights have been forfeited. Beri- 
fan WV. Berrigan’ 220+. 222 ses sss sense kn 
Court’s discretion is broad and not limited to a 
choice between parents. Berigan v. Berigan --_---_ 
Change of circumstances, which will permit modi- 
fication of divorce decree relating to child custody, 
includes those not known to court and opposing 
party at time of entry of decree and which could not 
have been discovered by exercise of reasonable 
diligence at time of entry of original decree. 
Fisher: vy, Fisher..:---2-.--s.2522_22s-csenssecnsses 
Discovery of material facts which existed but were 
unknown to court and opposing party and could not 
have been ascertained with reasonable diligence, 
which, if known to court, might have warranted 
entry of different decree, are changed circumstances 
which court will consider in application for change 
of child custody. Fisher v. Fisher _-__------__.. 
Whether or not birth of illegitimate child after 
separation of parties of itself makes mother unfit 
person to have care and custody of child of marriage 
dependent on facts and circumstances of each par- 
ticular case to be considered in connection with de- 
termination of best interests of child. Fisher v. 
Fisher ~------------------- ere GeLezoso wel ees 
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28. 


25. 


29. 


30. 


31. 


32. 


Judicial discretion of trial court with respect to 
changing custody of minor children of broken mar- 
riage will not ordinarily be disturbed unless there 
is clear abuse of judicial discretion or it is clearly 
against weight of evidence. Fisher v. Fisher -___ 
No decree of divorce and of the nullity of marriage 
shall be made solely on declarations, confessions, or 
admission of parties, but court shall, in all cases, 
require other satisfactory evidence of facts alleged 
in petition for that purpose. Sims v. Sims ~----- 
Continuing course of conduct which so grievously 
wounds mental feelings or so utterly destroys peace 
of mind so as to nullify or destroy legitimate 
objects and ends of matrimony constitutes extreme 
cruelty within meaning of statute. Sims v. Sims -- 
Degree of corroboration required in divorce action 
depends on facts and circumstances of particular 
case. Sims v. Sims ~-_--------------.-------.--- 
Factors to be considered by court in determining 
amount of alimony or in making division of prop- 
erty in divorce case stated. Diers v. Diers -.---... 
Duty of trial court in divorce action to scrutinize 
property settlement made before granting of divorce 
and see to it that no unconscionable advantage 
taken through fraud or intimidation, or by reason 
of ignorance, passion, or improvidence. Diers v. 
Dies’ os ococshs-  ee s ds 
Where agreement for division of property in divorce 
action submitted to court and not approved, court’s 
function to divide property in accordance with 
justice and right. Diers v. Diers ~...._._._____W- 
While proceedings to vacate or modify divorce de- 
cree may be instituted within 6 months after ren- 
dition, good reason must be shown for any such 
action and control of decree within sound judicial 
discretion of trial court. Foust v. Foust ~-_._-- 
Property settlement agreement will ordinarily be 
respected by courts as presumably fair and valid, and 
just and equitable adjustment of matters of which 
it treats. Foust v. Foust ----..__.--_._-______-_- 
Where a party to divorce action, represented by 
counsel, voluntarily executes property settlement 
agreement which is approved by court and incor- 
porated into divorce decree from which no appeal 
taken, ordinarily decree will not thereafter be vacated 
or modified as to such property provisions in absence 
of fraud or gross inequity. Foust v. Foust 
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Drugs and Narcotics. 


Elections. 
1, 


2. 


Electricity. 
1. 


2. 


8. 


For affidavit of tip from informant to be sufficient, 


magistrate must be informed of (1) some of under- 
lying circumstances from which informant con- 
cluded that narcotics were located where claimed 
and (2) some of underlying circumstances from 
which officer concluded that informant was credible. 
State: -v. LeDent: 2:--2<-c2 2262 cecenb ce csueseces 


Lack of notification to public concerning special 
meeting of county board to call election upon initia- 
tive petition under cited statutes insufficient to in- 
validate resulting election. Shadbolt v. County of 
Cherry’. 222222222 Soci aed Soe ce eee ccs 
Private relator in statutory quo warranto contest- 
ing public irrigation district election and partici- 
pating or acquiescing with knowledge of election 
irregularity may not be entitled to relief for that 
reason in certain circumstances. State ex rel. Genz 
v.> Thomas) 2V.nc-2cecs eouset so5. ese ease scess 


Power companies engaged in transmission of elec- 
tricity charged with duty of exercising very high 
degree of care to safeguard those whose lawful ac- 
tivity exposes them to risk of inadvertent contact 
with electric lines. Gillotte v. Omaha Public Power 
IDISt;) Gs becere ess tes oe e Reto he so Goes eee 
Electric companies not insurers and not liable for 
injuries in absence of negligence. Gillotte v. Omaha 
Public Power Dist. ~.---.---.--.----------------- 
Where circumstances such that probability of dan- 
ger to persons having right to be near electric line 
reasonably foreseeable, power company may be liable 
for negligence even though specific injury might not 
be foreseeable. Gillotte v. Omaha Public Power Dist. 


Eminent Domain. 


1. 


Verdict of jury on conflicting evidence in eminent 
domain action will be set aside when clearly ex- 
cessive. Nelson v. Tri-State G. & T. Assn., Inc. __ 
Compensation for land taken by right of eminent 
domain measured by full market value as of date 
of appropriation. Lechliter v. State _----.---..___ 
Iske v. Omaha Public Power Dist. --..-.-.---.-_ 
Anything connected with land that would influence 
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market value in mind of good-faith intending pur- 
chaser is element for consideration in considering 
damages. Lechliter v. State ..._._.-----.--------- 
Iske v. Omaha Public Power Dist. ~......---------- 
Law in this jurisdiction well settled that when 
land occupied for business purposes taken by emi- 
nent domain, anticipated profits from carrying on of 
business in its established location cannot be con- 
sidered in estimating damages. Lechliter v. State 
In eminent domain proceedings damage to remainder 
on account of proper construction or operation, land- 
owner must obtain compensation in first proceeding. 
Hansen v. County of Cass ._....-_.-_-----------.- 
Final condemnation award conclusive both on ques- 
tions actually litigated and on questions neces- 
sarily within issues. Hansen v. County of Cass —. 
Condemnation award not conclusive in subsequent 
action as to remainder damage that was caused 
by improper construction or operation and that was 
not actually litigated in first proceeding. Hansen 
v. County of Cass ~-~----.-------~------~------- 
In eminent domain proceedings where stone or min- 
eral deposits may have bearing on market value of 
land, evidence as to extent of those deposits admis- 
sible but award may not be reached by separately 
evaluating land and deposits, consideration given to 
quantity and quality of minerals that can be ex- 
tracted and to value thereof, solely as evidence for 
arriving at value of land. Iske v. Omaha Public 
Power .Dist,. isn22-sese5eseseseccelecesstecsel coe 
In eminent domain proceedings resolution of ques- 
tion as to presence of minerals and potential recre- 
ational development is primarily for jury under 
conflicting issues raised, and evidence should be de- 
cided like any other question of fact at issue, not 
for court to determine under guise of determination 
of admissibility of evidence. Iske v. Omaha Public 
Power. Dist. 2isecssseccssacessetoesset see noes ss 
Generally in eminent domain proceedings, expert 
witness, otherwise properly qualified, may be per- 
mitted to use and to testify concerning different fac- 
tors affecting valuation which well-informed buyer 
would use in arriving at price which he would pay 
for property at time of taking. Iske v. Omaha 
Public Power Dist. ~---------..------.---.------- 
Expert opinion evidence in condemnation case, as in 
all other cases, to be considered and weighed by 
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Equity. 


Escape. 


Estates. 


1. 
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triers of fact like any other testimony, it is only 
advisory in nature and is not binding upon jury or 
court. Iske v. Omaha Public Power Dist. -----_.-_- 
Amount of damages sustained in eminent domain 
action peculiarly of local nature and ordinarily to be 
determined by jury, and Supreme Court will not 
ordinarily interfere with verdict if based upon ad- 
missible testimony. Iske v. Omaha Public Power 
Dist. Pogsows Sooo ee Ses sleccacesstcnses ec ees ess 


Doctrine of marshaling assets not founded upon 
law of contract or liens but rather doctrine based in 
equity and designed to promote fair dealing and 
justice. Platte Valley Bank of North Bend v. Kracl 
Appeal in guardianship matter from county court to 
district court triable as suit in equity, and on 
appeal to Supreme Court from district court heard 
and determined de novo. Hyde v. Crocker ----~--- 


Guilt or innocence of charge for which person held in 


custody immaterial to charge of escape from cus- 
tody while in jail awaiting trial. State v. Howard 


Devise which conveys property in fee simple to 
which conditions are attached for violation of which 
forfeiture may be declared by contingent devisees, 
creates estate in fee simple subject to conditions 
subsequent. Cast v. National Bank of Commerce 
Ts G'S. ASSN an eho ee owes aocke ster see loess 
Conditions precedent are those which ‘must take 
place before estate can vest or be enlarged; if 
land conveyed or devised on condition precedent 
title will not pass until condition performed; con- 
ditions subsequent are those which in terms operate 
on estate conveyed or devised and render it liable 
to defeat for breach of condition. Cast v. National 
Bank of Commerce T. & S. Assn. ~----.---------- 
If estate is defeated by contingent event before 
its natural expiration, it goes to devisee in nature 
of remainder, technically constituting conditional lim- 
itation. Cast v. National Bank of Commerce T. & 
S. Assi: sieseec Sot sos Sede ee Se es 
Devise over to residuary devisee is executory in- 
terest, or estate created in third person upon de 
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Estoppel. 


6. 


feasance of prior estate in same property; it lies 
within general class of future estates which may 
be created in some person other than transferor. 
Cast v. National Bank of Commerce T. & S. Assn. -- 
Whenever same person acquires fee simple estate 
and lesser estate in same property, lesser estate de- 
stroyed by or merged in fee simple estate. Nie- 
mann vy. Zacharias ~---..-.--..----.---___.---.-- 
One cannot be owner of interest in property and 
also donee of power to appoint that interest. Nie- 
mann v. Zacharias —.---..-.-._..--.._---_--__-__ 


Proper function of equitable estoppel is prevention 
of fraud, actual or constructive, and doctrine should 
always be so applied as to promote ends of justice 
and accomplish that which ought to be done be- 
tween man and man. John Deere Co. v. Conet __. 
Essential elements of equitable estoppel stated. 
John Deere Co. v. Conet —~-._.-----__--._----___- 
Where one, by words or conduct, willfully causes 
another to believe in existence of certain state of 
facts, and induces him to act on that belief or to 
alter his previous condition, former is concluded 
from averring against latter different state of things 
as existing at same time. John Deere Co. v. Conet 
Equitable doctrine of estoppel in pais may, in proper 
case, be applied to prevent fraudulent or inequitable 
resort to statute of limitations and defendant may, 
by representations, promises, or conduct be so 
estopped where other elements of estoppel are 
present. State Farm Mut. Auto. Ins. Co. v. Budd 
Equitable estoppel rests largely on facts and cir- 
cumstances of particular case and will be applied 
where wisdom and justice of principle are founded 
upon equity, morality, and justice in accordance 
with good conscience, honesty, and reason. State 
Farm Mut. Auto. Ins. Co. v. Budd ~-----.--.-___. 
Equitable estoppels cannot in nature of things be 
subjected to fixed and settled rules of universal 
application like legal estoppels, nor be hampered 
by narrow confines of technical formula. State 
Farm Mut. Auto. Ins. Co. v. Budd ~.----.-________ 
A person is held to representation made or position 
assumed, where otherwise inequitable consequences 
would result to another who, having right to do so 
under all circumstances of case, has, in good faith, 
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relied thereon. State Farm Mut. Auto. Ins. Co. 
ve: Budd «2225222552028 cose lee ee 
One cannot justly or equitably lull adversary into 
false sense of security, and thereby cause him to 
subject claim to bar of statute of limitations, and 
then be permitted to plead very delay caused by 
his conduct as defense to action when brought. 
State Farm Mut. Auto. Ins. Co. v. Budd —--_--_ 
Estoppel may be urged for protection of right, but 
can never properly be urged to create right. State 
Vv. ‘Bardsley 22.3220 0Ss 2 ook Eh ode. 


When evidence shows lawful arrest followed by in- 
ventory of contents of defendant’s automobile fol- 
lowing its impoundment, and there is reasonable 
justification for such impoundment, taking of in- 
ventory for purpose of protecting defendant’s prop- 
erty during defendant’s detention and of protect- 
ing law enforcement officers from false claims of 
loss is reasonable and lawful, and evidence of 
crime found while making inventory will not be sup- 
pressed. State v. Wallen _----_.--------------~- 
If during proper inventory of contents of an im- 
pounded vehicle, evidence of crime discovered, such 
evidence may be used to support charge for crime 
indicated. State v. Wallen -_--.----~.----------. 
Only unreasonable searches prohibited by Fourth 
Amendment to Constitution of United States. State 
Vv. Wallen: 2028 sosec sb ecb sigs svsiceeecsci eens lest 
In prosecution for keeping gaming devices adapted, 
devised, and designed for purpose of playing game 
of chance for money evidence must sustain finding 
that gambling devices were adapted, designed, and 
kept for purpose of playing games of chance for 
money; possession alone not enough. State v. Wallen 
Opinion evidence as to value generally not binding 
on trier of fact, even when not met by opposing 
proof. Burney v. Ehlers ------------------------ 
In determining whether or not to set aside proba- 
tionary order and impose penalty where violation 
established or admitted, trial court not limited to 
consideration of probative evidence of matters aris- 
ing subsequent to order of probation. State v. 
Nevells. ic2c2-2cccsesscceteeeee Se cscs seseeceseee 
Question of admissibility of photographs of grue- 
some nature rests largely in discretion of trial 
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10. 


11. 


12. 


13. 


14, 


15. 


16. 


17. 


18. 


court. State v. Robinson --.._-..._...---..--.- 
Test is whether photographic evidence is relevant 
and in determining relevancy, court is to weigh 
and balance probative value of picture as against 
possible prejudicial effect. State v. Robinson —.__.- 
Photograph proved to be true representation of 
person, place, or thing which it purports to repre- 
sent ordinarily proper evidence of anything of 
which it is competent and relevant for witness to 
give verbal description. State v. Robinson --_-_- 
In homicide case, photographs of victim, upon proper 
foundation, may be received for purposes of iden- 
tification, to show condition of body, nature and 
extent of wounds or injuries, and to establish malice 
or intent. State v. Robinson ~-___..._-__------- 
Supreme Court will not interfere with verdict of 
guilty which is based on conflicting evidence unless 
evidence so lacking in probative force that it is in- 
sufficient as matter of law to support finding of 
guilt beyond reasonable doubt. State v. Leary -- 
State v. Cannon -__-..-.-.--..-----..--..--....- 
State v. Tindell ~---------.--_----------------.-- 
Evidence sufficient to sustain verdict of guilty in 
criminal prosecution only when jury could prop- 
erly find guilt beyond reasonable doubt. State v. 
Leary 3262 cots So Sa ee eee he so Se ahs 
If evidence is undisputed, or such that minds of 
men could not reasonably arrive at any other con- 
clusion, question of whether or not person riding 
in a motor vehicle is guest is one for decision by 
court as matter of law. Johnson v. Riecken _-__-_ 
When evidence with relation to negligence is such 
that minds may reasonably reach different con- 
clusions therefrom, issue should be submitted to jury 
for determination. Johnson v. Riecken ~__~-----. 
When evidence is in conflict as to what negligence, 
if any, constituted proximate cause of injury, de- 
termination of proximate cause is for jury. Johnson 
V.. "Riecken< o2-2..5oies he be keh esetee 
As general rule, pleadings containing admission 
are admissible against pleader in another action on 
behalf of stranger to former action. Johnson v. 
Riecken: 2252 2 Sos ee tet eck 
Admissions made by next friend or guardian ad 
litem in pleadings filed for infant are not ordi- 
narily admissible against infant. Johnson v. Riecken 
Party desiring to limit purpose and application of 
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evidence properly admitted, must request specific 
instruction. Johnson v. Riecken ._..--.-------.--- 
Where state of mind of person at particular time 
relevant to material issue in case, his declarations 
made at that time are admissible as proof on that 
issue, notwithstanding they were not made in pres- 
ence of adverse party. Beliveau v. Goodrich -_-__- 
Ordinarily question of admissibility of evidence as 
to speed of vehicle shortly prior to time of acci- 
dent rests largely in discretion of court. Sandrock 
ve Taylor... ss. 4escch ee enwt ssc eee secenss 
Before evidence submitted to jury, question not 
whether there is literally no evidence at all but 
whether there is evidence so reasonably convincing 
that jury can properly proceed to find verdict for 
plaintiff producing it, upon whom burden of proof 
was imposed. Southern v. Willis Shaw Frozen Ex- 
press,. Ine,’ saascsoceeucieseocess si sessecu leases 
Weichel v. Lojka --.----.--------.------~------- 
In determining whether evidence sufficient to sus- 
tain jury verdict, conjecture, speculation, or mere 
choice of quantitative possibilities are not proof; 
trier of fact must come to conclusion that there 
is something more than quantitative possibilities 
which would lead a reasoning mind to come to one 
conclusion rather than another. Southern v. Willis 
Shaw Frozen Express, Inc. _..-------_.------~.-- 
Competent, relevant testimony of unimpeached wit- 
nesses should not be held to be contradicted by in- 
ferences from circumstancial evidence, unless cir- 
cumstances and natural inferences to be deduced 
therefrom cannot in reason be reconciled with con- 
clusion that direct evidence is true. Southern v. 
Willis Shaw Express, Inc. ---~-------.~~~-----=--- 
When evidence of in-court identification alleged to 
be tainted by prior illegal line-up first challenged on 
appeal, such challenge, in absence of clear showing 
of prejudicial error, will not be considered; failure 
to object will be attributed to defense counsel’s 
choice of trial tactics. State v. Cannon -_-_-__----~- 
In-court identification evidence admissible where 
such identification is made on basis independent of 
tainted line-up. State v. Cannon __-..-__--.._--- 
Primary factor in determining whether independent 
basis for in-court identification exists is opportunity 
afforded witness to observe defendant under cir- 
cumstances free from taint. State v. Cannon -__--~ 
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27, 


30. 


$1. 


35. 


In determining sufficiency of evidence to sustain 
criminal conviction, it is not province of Supreme 
Court to resolve conflicts in evidence, pass on 
credibility of witnesses, or weigh evidence. State v. 
Cannon, 222222202 n co or oe oe ee 
Evidence of unexplained breaking and entering by 
defendant sufficient to require submission to jury 
of question whether breaking and entering was with 
intent to steal. State v. Cannon --.------------- 
Parol evidence rule does not prevent reception or 
consideration of evidence to prove promissory fraud. 
Abbott: v.. Abbott: ..<-2cc-c05scsocnccn-See--2 cess 
Party against whom motion to dismiss made is 
entitled to have every controverted fact resolved in 
his favor and to have benefit of every inference 
that can reasonably be drawn from evidence. Lyons 
Vio Wagner: 2225-222 See leet ee ce 
Verdict of jury on conflicting evidence in eminent 
domain action will be set aside when clearly ex- 
cessive. Neilsen v. Tri-State G. & T. Assn., Inc. __ 
In reviewing equity cases, where there is irrecon- 
cilable conflict on material issue, Supreme Court 
will, in determining weight of evidence, consider fact 
that trial court observed witnesses and manner of 
testifying and must have accepted one version of 
facts rather than other. Sinnett v. Hie Food Prod- 
Ucts,: -IN@s. sso5ot0S2 eee cee ess seh eee ns 
Plea of guilty, voluntarily entered, is conclusive 
and eliminates all questions of admissibility of evi- 
dence, State v. Burnside ----_--_----------~----- 
Evidence to prove deed absolute in form is mort- 
gage must be clear and convincing. Davison v. Insel- 
MAN. sos S52 5st eceestele uses este eet see 
As general rule, evidence of other crimes than 
that with which accused charged not admissible in 
criminal prosecution. State v. Kirby -------.---- 
In crimes involving motive, criminal intent, or 
guilty knowledge, evidence of independent crimes 
wholly disconnected with one charged may be re- 
ceived. State v. Kirby --_-_-------.----_-_---.-_- 
Witness may be interrogated as to previous convic- 
tion for felony, but no other proof of such convic- 
tion competent except record thereof. State v. Kirby 
Rule for determining sufficiency of evidence to 
sustain judgment stated. Gillotte v. Omaha Public 
Power Dist. s oo soso ek Lh ses ce nkcsteee 
Ridenour v. Kuker —._.-------.-.-.--.---..------ 
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McBride v. Fort Kearney Hotel, Inc. ~------------ 
General rule is that burden of proving affirmative 
of issue on party alleging it. Bartels v. Retail 
Credit: (Cos. sc. e i oece cent oe eect lon cada beeches 
In action for false imprisonment against officer for 
arresting without warrant, reasonableness of plain- 
tiff’s detention is question for court where no con- 
flict in evidence as to length of time and circum- 
stances under which plaintiff held. Wilson v. Gut- 
schenritter. =-c2osc2e cceceevecsecuecnceessuseceos 
Regular business record not mentioning matter that 
would ordinarily appear on it is admissible evidence 
of nonexistence of matter. Brown v. Nile Valley 
Building & Loan Assn. -----_--~-------------.--- 
Properly certified transcript of evidence and record 
of proceedings in district court is conclusive and 
ordinarily may not be impeached by recitals in ex 
parte affidavits to show falsity in such transcript. 
Zachry v. Zachry .----------------.------------ 
If evidence entirely written and relates to matters 
as to which trial court is in no better position to 
reach correct solution than appellate court, Supreme 
Court will be governed by its own conclusions as to 
weight of evidence. State Farm Mut. Auto. Ins. Co. 
V;.(BUdG) Si2seoo elec coh Se aso loo 
Appellate court will consider finding of trial court 
based on agreed statement of ultimate facts as if 
trying case originally in order to determine whether 
facts warranted judgment. State Farm Mut. Auto. 
Ins.’ Co: vi Budd! 2cnccccocccc cee bese keen wce 
When amount of damages allowed by jury clearly 
inadequate under evidence, it is error for trial court 
to refuse to set aside such verdict. Bohn v. Kruger 
Webster v. Halbridge -..--__-------------------. 
Ordinarily, where testimony is offered and admitted 
in evidence without objection being made thereto, 
error cannot be predicated on it. Webster v. 
Halbridge: © c2.2ceci tee sooo he i se 
Error in admission of evidence may be harmless if 
fact established by other evidence. State v. Huffman 
In absence of objection in trial court, defendant 
may not be heard to complain of lack of sufficient 
foundation for admission into evidence of results of 
breathalizer tests. State v. Haile -..--_.--_-.-.. 
Clear, uncontradicted, self-consistent, and unim- 
peached business records of party having initial 
production and persuasion burdens may suffice for 
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59. 
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61. 


directed verdict in his favor. Watkins Products, Inc. 
Vic KRetne: 22 25252 sea toe en Scsee seco se 
Aiding and abetting, or procuring may be proved by 
circumstantial evidence. State v. Davis ----.____- 
Evidence crime committed by someone and that de- 
fendant aided and abetted in commission sufficient 
to sustain conviction for aiding and abetting; actual 
perpetrator of crime need not be identified. State 
Vi DAVIS. cosest ese toe see cen oes ences ce es 
Circumstantial evidence sufficient to sustain con- 
viction if facts which evidence tends to establish may 
be accounted for upon no rational theory which 
does not include guilt of accused. State v. Davis ___- 
Trial court’s determination of admissibility of demon- 
strative evidence will not be overturned except for 
clear abuse of discretion. State v. Wessels ------ 
State: vic Waits.225- 2 os Seca eS Sec este se 
No decree of divorce and of the nullity of marriage 
shall be made solely on declarations, confessions, 
or admission of parties, but court shall, in all 
cases, require other satisfactory evidence of facts 
alleged in petition for that purpose. Sims v. Sims -- 
Degree of corroboration required in divorce action 
depends on facts and circumstances of particular 
ease. Sims v. Sims —..-.-~..---.---------.----- 
Right to introduce evidence depends upon there 
being issue of fact raised by pleadings to which 
evidence is relevant. Midland-Ross Corp. v. Swartz 
In Nebraska violation of statute not negligence 
per se but evidence for jury to consider in deter- 
mination of ultimate issues of negligence or con- 
tributory negligence. Piper v. Hill .-__--------_- 
Necessity and sufficiency of medical opinion to 
sustain finding of causation in favor of proponent 
of evidence varies according to circumstances. 
Christo v. Pennsylvania Life Ins. Co. -.--_-_____-_ 
Where no evidence presented as to effect of intoxi- 
cants upon part of parties involved, not proper to 
submit that issue directly to jury. Raskey  v. 
Hulewiez.) 2220s. seca 33 et ess eh et et eg eS 
Percentage of alcohol content of body fluids of 
defendant in civil case relevant, in absence of 
presumption, only when accompanied by expert 
opinion evidence of effect thereof. Raskey v. Hulewicz 
In workmen’s compensation case, burden on plain- 
tiff employee to prove claim by preponderance of 
evidence, and rule of liberal construction of Work- 
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men’s Compensation Act does not apply to evidence 
to support claim. Pocevicius v. Armour & Co, -.-- 
Halbert v. United States F. & G. Co. ----------.- 
To recover in workmen’s compensation case, claim- 
ant must offer proof which preponderates in favor 
on each of indispensable elements of claim. Pocev- 
icius v. Armour & Co. ~-__----..---------------- 
Where testimony gives rise to conflicting inferences 
of equal degree of probability so that choice be 
tween them is mere matter of conjecture, work- 
men’s compensation award cannot be _ obtained. 
Pocevicius v. Armour & Co. ~------------------- 
Weapons or other instruments of crime which are 
so connected with crime charged as to throw light 
thereon, or which it is reasonable to infer were 
used are admissible even though not shown to be 
connected with accused, as where they tend to 
throw light on issues other than defendant’s con- 
nection with crime. State v. Tindell -_---------- 
Failure of court to caution jury on evidence given 
by accomplice, in absence of special request, will 
not ordinarily constitute reversible error. State 
Ve Martin: 225222 -2-+ 222k ce os ese 
On motion to dismiss, made at close of plaintiff’s 
case, every fact alleged and which evidence tends 
to support will be considered as proved. Molholm 
Vs. Liynes 2-22-3202 co tse oes ce abe han eseeees 
Where validity of alleged gift between persons 
occupying confidential] relationship attacked, burden 
of proving that confidential relationship existed be- 
tween parties rests on one attacking gift, when 
burden met, burden then rests on alleged donee 
to show validity of gift. Molholm v. Lynes _-_--- 
Elements to be proved by preponderance of evidence 
by person asserting undue influence stated. Molholm 
Vo byes: 2 22-2 on He ee eee eee sk. 
Undue influence usually surrounded by all possible 
secrecy, is largely matter of inference from facts 
and circumstances surrounding individual, his life, 
character, and mental condition, as shown by evi- 
dence and opportunity afforded designing persons 
for exercise of improper control. Molholm v. Lynes 
Where plaintiff has shown relationship of parties 
and that their dealings are such that presumption 
of undue influence or breach of trust arises there 
from, burden of going forward with evidence shifts 
to party seeking to sustain conveyance as gift. 
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71. 


72. 


73. 


74. 


75. 


76. 


Molholm v. Lynes ~_.--.___..-------------------- 
Compensation for land taken by right of eminent 
domain measured by full market value as of date of 
appropriation, and anything connected with land 
that would influence market value in mind of good 
faith intending purchaser is element for consideration 
in awarding damages. Iske v. Omaha Public Power 
Dists: (ones oe ee Skee eee eens 
In eminent domain proceedings where stone or min- 
eral deposits may have bearing on market value of 
land, evidence as to extent of those deposits admis- 
sible but award may not be reached by separately 
evaluating land and deposits, consideration given to 
quantity and quality of minerals that can be ex- 
tracted and to value thereof, solely as evidence for 
arriving at value of land. Iske v. Omaha Public 
Power: Dist, 2222.2ccccleccce eet ee te 
In eminent domain proceedings resolution of question 
as to presence of minerals and potential recreational 
development is primarily for jury under conflicting 
issues raised, and evidence should be decided like 
any other question of fact at issue, not for court 
to determine under guise of determination of ad- 
missibility of evidence. Iske v. Omaha Public Power 
Dist; weccoicossste eosbaee bss ec lose st eos ees 
Exhibit admissible, so far as identity is concerned, 
when identified as being same object about which 
testimony was given; it must also be shown to sat- 
isfaction of trial court that no substantial change 
has taken place in exhibit so as to render it mis- 
leading; as long as article can be identified it is 
immaterial in how many or whose hands it has been. 
State v. Waits .-------~-------__- 
Ancient document rule states that original or au- 
thentic copy of document which appears to be at 
least 30 years old, found in proper custody, appear- 
ing unblemished by alterations, and otherwise free 
from suspicion, is admissible in evidence without 
direct proof of execution. State v. Parks ________ 
If petition duly presented to proper tribunal pray- 
ing for public road from one point to another in 
county and such petition granted and road located 
and opened for travel and used by public generally, 
right in public will become complete after 10 years 
and court will not look at original proceedings to 
determine validity of road but to ascertain extent of 
location. State v. Parks ~_--_.-_____._.. 


724 


724 


724 


780 


794 


876 


INDEX (Vor. 185 


False Imprisonment. 


1. 


In action for false imprisonment against officer for 
arresting without warrant, reasonableness of plain- 
tiff’s detention is question for court where no con- 
flict in evidence as to length of time and circum- 
stances under which plaintiff held. Wilson v. Gut- 
schenritter: .22 402220002 eee ees belie 
Where one properly arrested by lawful authority, 
even though without warrant, action for false im- 
prisonment cannot be maintained. Wilson v. Gut- 
schenritter® 2.2223. S322 5-3 hes Seon bes eben es 


Foreclosure. 


1. 


Resolution of county board of commissioners direct- 
ing foreclosure of tax sale certificates need not 
identify each tax sale certificate individually. 
County of Lincoln v. Evans ~.-.---__..--------~--- 
Affixing of county treasurer’s official seal to tax 
sale certificate not essential to validity. County of 
Lincoln v. Evans __-_~----.---------------------- 


Forfeitures. 


1. 


We interpret cited statute to mean that after pos- 
sibilities of reverter or right of entry or reentry 
for breach of condition subsequent are created, they 
eannot be thereafter conveyed or devised and must 
terminate within 30 years. Cast v. National Bank 
of Commerce T. & S. Assn, _---_---~--..----------- 
Where there has been an honest effort to comply, 
conditions subsequent should be liberally construed 
to avoid forfeiture. Cast v. National Bank of 
Commerce T. & S. Assn. -.~--------------------- 


Franchises. 


Fraud. 


Subsurface use of public thoroughfare, which does not 


interfere with public use, which is subject to ter- 
mination by city, and which is of such limited 
nature as not to be of general public interest, not 
proper subject for franchise. Dunmar Inv. Co. v. 
Northern Nat. Gas Co. --~----------------------- 


Proper function of equitable estoppel is prevention 
of fraud, actual or constructive, and doctrine should 
always be so applied as to promote ends of justice 
and accomplish that which ought to be done between 
man and man. John Deere Co. v. Conet ~_----~--- 
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Essential elements of equitable estoppel stated. John 
Deere Co. v. Conet -._--....._..-_--.------------ 
Where one, by words or conduct, willfully causes 
another to believe in existence of certain state of 
facts, and induces him to act on that belief or to 
alter his previous condition, former is concluded 
from averring against latter different state of things 
as existing at same time. John Deere Co. v. Conet 
Maker of fraudulent misrepresentation not liable 
to one who does not rely upon its truth but upon 
expectation that maker will be held liable in dam- 
ages for falsity. Abbott v. Abbott _.-------------- 
Parol evidence rule does not prevent reception or 
consideration of evidence to prove promissory fraud. 
Abbott v. Abbott ~_-..-_------.------------------ 


Frauds, Statute of. 


Generally, statute of frauds does not apply to con- 


tract which has been performed by one party. 
Ridenour v. Kuker ----------.------------------- 


Gambling Devices. 


Gifts. 


1. 


Only unreasonable searches prohibited by Fourth 
Amendment to Constitution of United States. State 
ve Wallen «.2222---eense sh et ee ees fe Ses 
In prosecution for keeping gaming devices adapted, 
devised, and designed for purpose of playing game 
of chance for money evidence must sustain finding 
that gambling devices were adapted, designed, and 
kept for purpose of playing games of chance for 
money; possession alone not enough. State v. Wallen 


Where validity of alleged gift between persons 
occupying confidential relationship attacked, burden 
of proving that confidential relationship existed be- 
tween parties rests on one attacking gift, when 
burden met, burden then rests on alleged donee to 
show validity of gift. Molholm v. Lynes --_---...- 
Elements to be proved by preponderance of evidence 
by person asserting undue influence stated. Molholm 
VW LYNCS tooo abe sck ono a seteah see seee esate 
Where plaintiff has shown relationship of parties 
and that their dealings are such that presumption 
of undue influence or breach of trust arises there- 
from, burden of going forward with evidence shifts to 
party seeking to sustain conveyance as gift. Molholm 
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Governor. 
1, 
2. 
3. 
4, 


To be effective, each item appearing in legislative 
appropriation bill which is increase over budget 
submitted to Legislature by Governor must receive 
two-thirds vote on final passage. State ex rel. Meyer 
v. State Board of Equalization & Assessment -_--- 
Under ail constitutional governments recognizing 
three distinct and independent magistracies, control 
of purse strings of government is legislative func- 
tion; indeed, it is extreme legislative prerogative, 
indispensable to independence and integrity of Leg- 
islature, and not to be surrendered or abridged, 
save by Constitution itself, without disturbing bal- 
ance of system and endangering liberties of people. 
State ex rel. Meyer v. State Board of Equalization 
& -Assessment 2552.05 Joc cce cies lesk ees ses e Se 
Right of Legislature to control public treasury, to 
determine sources from which public revenue shall 
be derived and objects upon which it shall be ex- 
pended, to dictate time, manner, and means, both 
of collection and disbursement, is firmly and inex- 
pugnably established in our political system. State 
ex rel. Meyer v. State Board of Equalization & 
Assessment: 222.222-s2s55e2ls2sssen-bosecsseseles 
Legislature has plenary or absolute power over 


appropriations; may make them upon such condi-_ 


tions and with such restrictions as it pleases within 
legal and reasonable limits; cannot, however, through 
power of appropriation exercise or invade constitu- 
tional rights and powers of executive branch of 
government. State ex rel. Meyer v. State Board of 
Equalization & Assessment _.--_-.--__-.--------- 


Guardian and Ward. 


1. 


2, 


Proceeding for appointment of guardian probate mat- 
ter. Hyde v. Crocker -----_-.-.---__-~---------- 
Appeal in guardianship matter from county court 
to district court triable as suit in equity, and on 
appeal to Supreme Court from district court heard 
and determined de novo. Hyde v. Crocker —~-----.- 
Term mentally incompetent as used in statute does 
not refer to person who is sane but not as wise, 
intelligent, or mentally strong as some other per- 
son; applies to person whose mind is so affected 
as to have lost control of itself to such degree as 
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to deprive person affected of sane and normal action. 
Hyde v. Crocker -_..----------------------------- 


Guilty Plea. 


1. 


Highways. 
1. 


Plea of guilty, voluntarily entered, is conclusive 
and eliminates all questions of admissibility of evi- 
dence. State v. Burnside ~__.....----_---------- 
Plea of guilty waives all defenses except that in- 
formation fails to charge offense. State v. Burnside 
Appointment of counsel and arraignment of de- 
fendant on same day do not show lack of effective 
assistance by counsel where facts and circumstances 
of offense were such that investigation by counsel 
was not required and plea of guilty appropriate. 
State v. Kennedy ----.----------_.-------~------- 
Plea of guilty made with full knowledge of charge 
and consequences of plea will not be permitted to 
be withdrawn in absence of fraud, mistake, or 
other improper means used in procurement. State v. 
Cunningham —-_-~.--...-.-----..-.-----~-------- 
Although otherwise voluntary plea of guilty par- 
tially motivated by expectation that penalty im- 
posed by court on such plea would be less than, or 
different from, penalty imposed by jury upon con- 
viction, guilty plea does not become involuntary 
solely because sentence of court not one expected. 
State v. Alvarez _..-.--.--..-------------------- 
Plea discussions and agreements in criminal cases, 
under proper and appropriate conditions, not objec- 
tionable; proper plea negotiations and agreements 
fully carried out do not ordinarily render plea of 
guilty involuntary merely because sentence not one 
anticipated. State v. Alvarez _---_-___---_..__. 
Rule that plea must be intelligently made to be 
valid does not require that plea be vulnerable to 
later attack if defendant did not correctly assess 
every relevant factor entering into decision. State 
Vi Alvare? cs c2c2 sf eect ete ee te ete 
Voluntary guilty plea intelligently made in light 
of then applicable law does not become vulnerable 
because later judicial decisions indicate that plea 
rested on faulty premise. State v. Alvarez ____..__ 


Where alley vacated by city council of first-class 
city, alley reverts to owner of adjacent real estate 
one-half on each side thereof. Seefus v. Briley —- 
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Conveyance of tract of land by description shown 
on plat which has been vacated includes interest in 
one-half of adjacent alley which has been vacated, in 
absence of express intention to contrary shown in 
conveyance. Seefus v. Briley ~...--_--.---__-____ 
Where owner of lot abutting on alley, which was 
vaeated during ownership, conveyed lot by convey- 
ance which describes lot by block and number, and 
contained no reservation of rights in alley, convey- 
ance transfers fee to centerline of abutting portion 
of vacated alley, even though conveyance also de- 
scribed lot by metes and bounds description which did 
not include any part of alley and used edge of alley 
as boundary. Seefus v. Briley ~.-._---.__---____ 
An intersection is area embraced within lateral 
curb lines or, if none, then lateral boundary lines of 
two or more highways, which join one another at 
an angle. Matson v. Dawson _____._--_____-__-__ 
Statutory traffic rules have not been made appli- 
cable to horseback riders, but they are bound by 
common law rules. Matson v. Dawson --.--.---- 
All travelers upon highways, regardless of means 
of travel, must use reasonable care for own safety 
and safety of others. Matson v. Dawson ____--_. ae 
Left-hand turn across highway between intersections 
fraught with danger and party making such turn 
required to exercise degree of care commensurate 
with danger. Matson v. Dawson ___-__.-___--..-- 
Giving of statutory signal for left turn between 
intersections will not absolve driver from negligence 
where he fails to exercise care for own safety, and 
that of others, by looking to front and rear for 
approach of other vehicles using highway. Matson 
Ve ‘Dawson. 3 2 oi ooo eee 
One who attempts to cross street between inter- 
sections without looking for approaching traffic 
guilty of such negligence as will bar recovery as 
matter of law. Matson v. Dawson __..--_______-- 
When one in place of safety sees or could have 
seen approach of moving vehicle in close proximity 
and suddenly moved from place of safety into path 
of such vehicle and is struck, conduct constitutes 
contributory negligence of such degree as to preclude 
recovery. Matson v. Dawson __.-----------.--.-- 
Filing of written consent was necessary to confer 
jurisdiction upon county board to establish consent 
road. State v. Parks --.---------__--------_._--. 
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12. 


Homicide. 
1. 


Hospitals. 
1. 


If petition duly presented to proper tribunal pray- 
ing for public road from one point to another in 
county and such petition granted and road located 
and opened for travel and used by public generally, 
right in public will become complete after 10 years 
and court will not look at original proceedings to 
determine validity of road but to ascertain extent 
of location. State v. Parks __-__--_--_---_------- 


In homicide case, photographs of victim, upon proper 
foundation, may be received for purposes of iden- 
tification, to show condition of body, nature and ex- 
tent of wounds or injuries, and to establish malice 
or intent. State v. Robinson --..-.-------~------- 
Where two possible statutory penalties for first 
degree murder, one death penalty, and penalties may 
be applied either by court or by jury, whichever 
determines guilt, statute does not unconstitutionally 
discourage assertion of Fifth or Sixth Amendment 
rights. State v. Alvarez ._---------------------- 


Proper measure of duty of hospital to patient is 
exercise of degree of care, skill, and diligence used 
by hospitals generally in community where hospital 
is located or in similar communities. Foley v. 
Bishop Clarkson Memorial Hospital ---------~---- 
Proof of violation: of hospital standards or regula- 
tions not conclusive on question of negligence, but 
is simply evidence of negligence. Foley v. Bishop 
Clarkson Memorial Hospital ~..------------------ 
Hospital must guard, not only against patient’s 
known physical and mental conditions but also 
against such conditions as should have discovered 
by exercise of reasonable care. Foley v. Bishop 
Clarkson Memorial Hospital -----.---------------- 
Whether county board shall issue bonds for purpose 
of paying cost of acquiring existing facilities for 
county community hospital or purchasing site and 
constructing thereon county community hospital and 
purchasing suitable equipment for same is single 
proposition. Shadbolt v. County of Cherry -------- 
Independent hospital district by statute may frac- 
tionate territories of counties; harm from such dis- 
trict levies insufficient to establish that levies by 
one of counties for county hospital violate Article 
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I, section 25, or Article VIII, section 1, Constitu- 
tion of Nebraska, which prohibit discrimination and 
require uniformity in taxation. Shadbolt v. County 
Of: (Cherry: 234522524353 -seeo oe oc See ees eken 


Husband and Wife. 


1, 


Indemnity. 


1, 


Infants. 


Agreement between husband and wife to execute 
mutual wills, evidenced by recital in wills executed 
pursuant to agreement, valid and_ enforceable. 


Geiger v. Geiger ~------.---.---__--------------- 5 


Mutual promises of parties to agreement to execute 
mutual wills constitutes adequate consideration. 
Geiger v. Geiger -_----------.-----------.------- 


Where party obtains judgment against another for 
damages for tort on specified grounds of negligence 
and such judgment debtor then seeks indemnity 
against another on specified and different grounds 
of negligence, which are sustained, such parties are 
joint tort-feasors and each is liable as such. Farmers 
Elevator Mut. Ins. Co. v. American Mut. Ins. Co. -- 
Generally joint tort-feasors have no right of con- 
tribution or indemnity, one against the other. 
Farmers Elevator Mut. Ins. Co. v. American Mut. 
Ins).C0.: 225-25. 2cee ges seu eat eso bese eek 
Rule that one of two negligent persons causing in- 
jury to third where negligence of one is active and 
primary and other passive and secondary, and per- 
mitting contribution or indemnity against one guilty 
of active negligence, has no application where neg- 
ligence of each founded on separate and distinct acts 
of negligence and no way exists to determine rela- 
time degrees of negligence of each. Farmers Eleva- 
tor Mut. Ins. Co. v. American Mut. Ins. Co. __._-- 
Joint tort-feasors have no right of contribution or 
indemnity among themselves except by contract or 
some other legal relation giving rise to it. Farmers 
Elevator Mut. Ins. Co. v. American Mut. Ins. Co. 


Admissions made by next friend or guardian ad 
litem in pleadings filed for infant are not ordinarily 
admissible against infant. Johnson v. Riecken —_.- 
Valid consent or relinquishment for adoption may 
be executed by minor. Batt v. Nebraska Children’s 
Home. Society: 2.2.-22.s2 0 eee ee te ees 
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No particular form of acknowledgment required for 
relinquishment for adoption; sufficient if evidence 
shows intention to voluntarily execute valid relin- 
quishment in presence of notary public. Batt v. 
Nebraska Children’s Home Society ----.--------- 
Juvenile court has broad discretion as to disposition 
of child found to be delinquent. Brown v. Doeschot 
Defendant not entitled to jury trial upon complaint 
filed in juvenile court alleging that defendant is de- 
linquent child. DeBacker v. Sigler -------------- 


Instructions. 


1. 


2. 


Misstatement of issues tending to mislead jury is 
erroneous. Martin v. Richman Gordman No. 2, Inc. 
Errors in instructions not prejudicial to complain- 
ing party not ground for reversal of judgment 
otherwise correct. Martin v. Richman Gordman No. 
23) NC ase eeeete cd sasoelusseke eco les Seca gece S 
Snyder v. Fort Kearney Hotel Co., Inc. ------------ 
Meaning of instruction and not phraseology is im- 
portant consideration; where meaning reasonably 
clear, it is not prejudicially erroneous. Leonhardt 
Vi Hanimon; 2 =2s22 osecnesce ess sees Sh stakes sce 


Inadvertent substitution of one word for another 
in instruction is harmless error if it is clear from 
instruction itself and other instructions given that 
jury was not confused or misled. Leonhardt v. 
Harimon.. 222522 4 oes Se oe ee ees 


Conflicting instructions are erroneous and prejudi- 
cial unless it appears that jury not misled. Bartels 
v. Retail Credit Co. ~.-----------------------~--- 


Instruction which misstates issues or defenses and 
has tendency to confuse or mislead jury is erroneous. 
Bartels v. Retail Credit Co. ..-._-----_------------ 


Giving of instruction in trial of criminal case which 
in effect peremptorily directs jury to return verdict 
when disagreement by jury imminent is form of im- 
portunity and coercion which invades province of 
jury and constitutes invasion of defendant’s consti- 
tutional right to speedy, public trial by impartial 
jury. State v. Garza _-----_---------------_.---- 
Where contributory negligence an issue under plead- 
ings and evidence, court should give adequate in- 
struction as to contributory negligence, and as to 
comparative negligence rule. Snyder v. Fort Kearney 
Hotel ‘Co.,. Ine)... 22 seed has 
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1. 


Interest. 
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Where insurance company issues comprehensive lia- 
bility policy to contractor insuring against injury by 
accident, contract for construction work is_ inci- 
dental to business and within insuring clause al- 
though not specifically mentioned in policy. Farmers 
Elevator Mut. Ins. Co. v. American Mut. Ins. Co. -- 
Insuring clause in insurance policy issued to build- 
ing contractor covers nondescribed contract inci- 
dental to business entered into subsequent to issu- 
ance of policy without payment of premium where 
classifications of work and premium rates are fixed 
by policy and payment of premiums determined at 
close of policy year by audit of insured’s records. 
Farmers Elevator Mut. Ins Co. v. American Mut, 
Ins: (Cos 22sec sacs cose cece h elt id eee ease 
Exclusionary provision in general liability policy, 
which provides for no coverage for bodily injury to 
employee of insured arising out of and in course 
of employment by insured, provides no coverage to 
employee of insured injured by fall from defective 
ladder furnished by employer. Farmers Elevator 
Mut. Ins. Co. v. American Mut. Ins. Co, ---------- 
Where two insurance companies have issued general 
liability insurance policies to same insured, each 
obligated to defend insured for same injury, if one 
affords defense, no damage ordinarily results to 
insured from failure of other to defend. Farmers 
Elevator Mut. Ins. Co. v. American Mut. Ins Co. -- 
Duty to defend insured is for purpose of protecting 
insured’s interests from costs and expenses of 
litigation; it operates as shield for protection of in- 
sured and not as sword to impose liability where 
none otherwise exists. Farmers Elevator Mut. Ins. 
Co. v. American Mut. Ins. Co, .-_.--.------------ 


Where defense of usury established under motor 


vehicle installment contract, contract is not void but 
usurer may recover principal of contract without 
interest, less interest paid. Baker v. A. C. Nelson Co. 


Intoxicating Liquors. 


1. 


Where voluntary intoxication interposed as defense 
in criminal case involving question of intent with 
which act done, it is for jury to determine if such 
intoxication is so excessive as to wholly deprive 
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Judges. 


defendant of reason and ability to form criminal 
intent. State v. Barnes -__---.---_.~..------------ 
Guest may be guilty of contributory negligence, or 
assumption of risk, by riding or continuing to ride 
with driver who he knows, or in exercise of ordinary 
eare and diligence should know, is so intoxicated 
that he is unable to operate vehicle with proper prud- 
ence or skill. Raskey v. Hulewicz _...-..--------- 
Where no evidence presented as to effect of intoxi- 
cants upon part of parties involved, not proper to 
submit that issue directly to jury. Raskey v. 
ualewiez: | os ossctceuencsasncccesuseccovoat eee 
Whether or not knowledge of guest, that host 
driver of automobile has been drinking, will operate 
to prevent recovery of damages in particular case 
depends upon all facts and circumstances of case, 
and is usually jury question. Raskey v. Hulewicz 
Percentage of alcohol content of body fluids of 
defendant in civil case relevant, in absence of pre- 


sumption, only when accompanied by expert opin- ~ 


ion evidence of effect thereof. Raskey v. Hulewicz 


Substitute county judge not disqualified from serv- 
ing as defense counsel for indigent defendant where 
he has no connection with case in capacity as 
substitute county judge. State v. Wagner ____--.. 
Provisions of Article V, rather than of Article 
XVII, Constitution of Nebraska, apply to judges 
selected and appointed under merit plan of judicial 
selection. Garrotto v. McManus _---_------~--~-- 
Rights of newly appointed judges under merit plan 
of judicial selection governed by applicable laws 
in effect at time of appointment and qualification. 
Garrotto v. McManus .__----_--------------------- 
Under merit plan of judicial selection, judge ap- 
pointed to independent term and enters upon full 
term of office upon appointment and qualification. 
Garrotto v. McManus ______---------_--------.---- 
Judges of district court of this state constitute 
separate and distinct class for purpose of legislation 
regarding them, these judges are members of “a 
court” within meaning of cited section of Constitu- 
tion. Garrotto v. McManus _-_-_------------------ 


Judgments. 


1. 


Where party obtains judgment against another for 
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damages for tort on specified grounds of negligence 
and such judgment debtor then seeks indemnity 
against another on specified and different grounds 
of negligence, which are sustained, such parties 
are joint tort-feasors and each is liable as such. 
Farmers Elevator Mut. Ins. Co. v. American Mut. 
Ins;: ©0). 22-555 ss502 ope ee ccese cscs eseeseSe- es 
District court has inherent power to vacate or 
modify its own judgment at any time during term 
at which it was rendered. Urwin v. Dickerson -. 
Beliveau v. Goodrich ~__-.----.------------------ 
Where judgment entered by default and prompt 
application made at the same term to set it aside, 
with tender of answer disclosing meritorious defense, 
court should, on reasonable terms, sustain motion 
and permit cause to be heard on merits. Urwin v. 
Dickerson: .cossscecseeu See le cece ecco tees 
Beliveau v. Goodrich —-.-..-------------------~--- 
Application to vacate default judgment is matter 
of discretion for trial court; burden of showing 
abuse of discretion upon party adversely affected. 
Urwin v. Dickerson _--.-~.----------------------- 
Facts and circumstances in each case, as shown 
by record, determine whether there has been abuse 
of discretion. Urwin v. Dickerson _-_-------.---~- 
Ordinarily, opposing counsel should be notified be- 
fore a default it taken. Urwin v. Dickerson -____. 
In deciding whether or not there was abuse of 
discretion in setting aside default judgment, much 
stronger showing required to substantiate abuse of 
discretion when judgment vacated, than when it is 
not. Beliveau v. Goodrich ~-_------------------- 
Mere mistake or miscalculation of party or his at- 
torneys not sufficient, in itself, to warrant refusal 
to set aside default judgment, when there is good 
defense pleaded or proved and no change of position 
or substantial prejudice will result from permitting 
trial on merits. Beliveau v. Goodrich ~-----------~ 
Essential in action for declaratory judgment that 
there be justiciable issue and that all interested 
persons be before court before declaratory judg- 
ment may be granted; when these conditions met, 
court authorized to enter such judgment. Baker 
ve. Ay C. Nelson: 'Co,. 22220 2-265 e oe Sees 
Issue to be tried on motion for summary judgment 
stated. John Deere Co. v. Conet ~----..__..._-__ 
Piper’ ve Hill 222 soso eee ee se 
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11. 


12. 


13. 


14. 


15. 


16. 


17. 


18. 


19. 


Where parties resume marital relations within 6- 
month period, decree may be set aside. Lawson 
V, DAWSON 2) Ssios 22272 ee eet 


One of important purposes of law requiring 6 months 
to elapse between entry of decree of divorce, which 
is in nature of interlocutory order, and before same 
becomes final, is to give parties chance to effect 
reconciliation which law favors. Lawson v. Lawson 


Consent decree is usually treated as agreement be- 
tween parties; accorded greater force than ordi- 
nary judgments and ordinarily will not be modi- 
fied over objection of one of parties. Lawson 
Ve LGawson’. 2252220 Ss2sicls. 2 boeSeo osha seni se 


Where notice of appeal not filed within 1 month 
from entry of judgment or final order appealed 
from, Supreme Court obtains no jurisdiction to hear 
appeal and it must be dismissed. Giangrasso v. 
Eagle Distributing Co, ---.--------- saseewlewoweS 
State: v. Pauley .<222s.sc2266s 225-5 ees 


In determining sufficiency of evidence to sustain 
judgment in law action, evidence must be considered 
most favorably to successful party, every contro- 
verted fact must be resolved in that party’s favor, 
and he must have benefit of any inferences reason- 
ably deducible from it. McBride v. Fort Kearney 
Hotel,. Ime.: (222 son ssse hace ssh eek etoes les 


Judgment of trial court in action at law where 
jury waived has effect of verdict of jury and it 
will not be set aside unless clearly wrong. McBride 
v. Fort Kearney Hotel, Inc. 


In summary judgment proceeding, burden upon 
movant to show no genuine issue of fact exists. 
Piper: vi Hill, 2222-+- 2-420 See Se 
Purpose of summary judgment not to serve as sub- 
stitute for trial, but is only proper remedy when 
movant entitled to judgment as matter of law. 
Piper: vy. Hill ccc soec us sc souls ioe 
When motion made at close of all evidence for di- 
rected verdict, which motion should have been sus- 
tained but was overruled and case submitted to 
jury which returned verdict contrary to motion, and 
thereafter motion for judgment notwithstanding 
verdict duly filed, it is duty of court to sustain 
motion and render judgment in accordance with 
motion for directed verdict. Weichel v. Lojka ___- 
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When evidence with relation to negligence is such 
that minds may reasonably reach different con- 
clusions therefrom, issue should be submitted to 
jury for determination. Johnson v. Riecken ..--.-__ 
When evidence is in conflict as to what negligence, 
if any, constituted proximate cause of injury, de- 
termination of proximate cause is for jury. Johnson 
Ve RiecKen: gasses isn uocw een wel lecese ln ecae 
Before evidence submitted to jury, question not 
whether there is literally no evidence at all but 
whether there is evidence so reasonably convincing 
that jury can properly proceed to find verdict for 
plaintiff producing it, upon whom burden of proof 
was imposed. Southern v. Willis Shaw Frozen Ex- 
press, Inc, 22.2222 2----24-422 522-2 25---4-52--2--2 
In determining whether evidence sufficient to sus- 
tain jury verdict, conjecture, speculation, or mere 
choice of quantitative possibilities are not proof; 
trier of fact must come to conclusion that there 
is something more than quantitative possibilities 
which would lead a reasoning mind to come to one 
conclusion rather than another. Southern v. Willis 
Shaw Frozen Express, Inc. __--..-----.~---------- 
Evidence of unexplained breaking and entering by 
defendant sufficient to require submission to jury 
of question whether breaking and entering was with 
intent to steal. State v. Cannon -__-_-_---.-----_- 
Party in selection of jury ordinarily has no right 
to examine juror out of presecnce of all other 
jurors. State v. Kirby ~.---.-------------------- 
Whether, during trial of criminal case, jury shall 
be allowed to separate, after being duly cautioned, 
is matter for discretion of trial court, and exercise 
of such discretion, unless abuse or prejudice shown, 
furnishes no ground for error. State v. Kirby ____ 
One who cannot subordinate personal view to what 
he perceives to be duty to abide by oath as juror 
and to obey law of state must be excused for cause. 
State’ v.. Mirby* 22 25- sess sss se secs cscs cecee 
Giving of instruction in trial of criminal case 
which in effect peremptorily directs jury to return 
verdict when disagreement by jury imminent is form 
of importunity and coercion which invades province 
of jury and constitutes invasion of defendant’s con- 
stitutional right to speedy, public trial by impartial 
jury. State v. Garza ..--__-------~_---.--------- 
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Landlord and Tenant. 


1. 


Rights of lessee of school land determined by law 
as it was at time lease was made and lessee may not 
be deprived of any substantial right resulting from 
lease in his favor by subsequent legislation; like- 
wise, trustee of public school lands may not convey 
any interest in such lands without adequate compen- 
sation. State v. Bardsley -_-.--.----------------.- 
Improvements which become part of real estate may 
not be removed and do not become property of lessee 
in absence of agreement, express or implied, or valid 
statute granting such right. State v. Bardsley __ 


Legislature. 


1. 


To be effective, each item appearing in legislative 
appropriation bill which is increase over budget 
submitted to Legislature by Governor must receive 
two-thirds vote on final passage. State ex rel. 
Meyer v. State Board of Equalization & Assessment 
Under all constitutional governments recognizing 
three distinct and independent magistracies, control 
of purse strings of government is legislative func- 
tion; indeed, it is extreme legislative prerogative, 
indispensable to independence and integrity of Legis- 
lature, and not to be surrendered or abridged, save 
by Constitution itself, without disturbing balance 
of system and endangering liberties of people. State 
ex rel. Meyer v. State Board of Equalization & 
Assessment... = 2050-2 .c2o Sou ee 
Right of Legislature to control public treasury, to 
determine sources from which public revenue shall be 
derived and objects upon which it shall be expended, 
to dictate time, manner, and means, both of collec- 
tion and disbursement, is firmly and inexpugnably 
established in our political system. State ex rel. 
Meyer v. State Board of Equalization & Assessment 
Legislature has plenary or absolute power over ap- 
propriations; may make them upon such conditions 
and with such restrictions as it pleases within legal 
and reasonable limits; cannot, however, through power 
of appropriation exercise or invade constitutional 
rights and powers of executive branch of govern- 
ment. State ex rel. Meyer v. State Board of Equal- 
ization & Assessment ~.--..-.---_-________.--.--- 
Legislature has plenary power over taxation and 
matters incidental to such power within limits of 
Constitution. State ex rel. Meyer v. McNeil ~____. 
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Legislature may make reasonable classification of 
persons, corporations, and property, but classification 
must rest upon real differences of situation and cir- 
cumstances surrounding members of class, relative to 
subject of legislation, which render appropriate its 
enactment. State ex rel. Meyer v. McNeil ._.-._.. 
Legislature may properly legislate in regard to 
class of property, but may not divide class of 
property and enact different rules for taxation of 
each segment of class. State ex rel. Meyer v. McNeil 
Constitutional provision prohibiting amendment or 
repeal of home rule charter except by electoral 
vote intended as restriction on powers of munici- 
pality, but not as restriction on powers of Legislature 
in annexation matters. City of Millard v. City of 
Omaha’. -si cesses ase ees os co wo ee 
To construe cited Article of Constitution as restrict- 
ing legislative powers would conflict with constitu- 
tional provisions prohibiting local or special legis- 
lation and laws denying equal protection of laws. 
City of Millard v. City of Omaha —.---.---__..--.-.- 
In enacting statute, Legislature must be presumed 
to have had in mind all previous legislation upon 
subject; in construction of statute, courts must con- 
sider preexisting law together with any other laws 
relating to same subject, which, although enacted 
at different times, are in pari materia therewith. 
Airport Authority of City of Millard v. City of Omaha 
When Legislature subsequently enacts legislation 
making related preeexisting laws applicable thereto, 
it will be presumed that it did so with full knowl- 
edge of such preexisting legislation and judicial de- 
cisions of Supreme Court construing and applying it. 
Airport Authority of City of Millard v. City of Omaha 
If language of statute clear and unambiguous, courts 
will not by interpretation or construction usurp 
function of lawmaking body and give it meaning 
not intended or expressed by Legislature. Bessey 
v. Board of Educational Lands & Funds _...--.___ 


Lieenses and Permits. 


1. 


Words “suspension” and “revocation” not synony- 
mous, suspension normally means temporary ces- 
sation but with expectation or purpose of resump- 
tion, revocation implies permanent termination and 
when used within statute imports finality. The 
Flamingo, Inc. v. Nebraska Liquor Control Commis- 
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SION: (2s 42 232 et a et te Seat hose ox 
Since it is not a revocation, a suspension is not 
governed by cited statute. The Flamingo, Inc. v. 
Nebraska Liquor Control Commission ~~_--__ pan ed 
Liquor Control Commission is administrative agency 
within meaning of term as defined in cited statute, 
and is therefore governed by rules of administrative 
agencies. The Flamingo, Inc. v. Nebraska Liquor 
Control Commission ~..-..--.---+----------------- 
Right to appeal statutory and requirements of statute 
are mandatory and must be complied with before 
appellate court acquires jurisdiction of subject mat- 
ter of action. The Flamingo, Inc. v. Nebraska 
Liquor Control Commission ..._---.-----~------~-- 
City of metropolitan class operating under home 
rule charter may properly provide for use of its 
streets for private purposes under proper permit 
issued as provided by ordinance. Dunmar Inv. Co. 
v. Northern Nat. Gas Co. _..-.-----.----------- 


Cited section of Nebraska motor vehicle code estab- 
lishes procedure by which lienor can secure interest 
in motor vehicle, and if such procedure is followed, 
then lienor’s interest shall take priority, and on de- 
fault, secured creditor given an absolute right to 
immediate possession of motor vehicle. Platte Valley 
Bank of North Bend v. Kracl _.----..---~-----..- 
Rule as to marshaling assets has proper exceptions 
and limitations, and where, by reason of circum- 
stances in particular case, it would be inequitable 
and work an injustice to require one of two credi- 
tors having lien on two securities to first resort to 
one on which other creditor has no lien, court of 
equity will not enforce doctrine of marshaling assets. 
Platte Valley Bank of North Bend v. Kracl __.--- 
Doctrine of marshaling assets will not be applied 
if it will hinder or impose hardships on paramount 
creditor, or inconvenience him in collection of debt, 
or deprive him of rights under contract. Platte 
Valley Bank of North Bend v. Kracl __-..----~..-- 


Limitations of Actions. 


Demurrer on ground of statute of limitations opens 
record pertaining to time action was commenced. 
Schmer v. Gilleland ~..-----_____--__ 
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holding of unconstitutionality by Supreme Court, no 
action attacking enforcement of installment contract 
authorized by invalid statute may be brought or 
maintained unless it be raised within 1 year from 
effective date of decision or within 1 year from No- 
vember 22, 1963, whichever is latest in time. Baker 
v:. Ax @: Nelson. Co; 22550 2 ee ea ee 
Where community of interest or privity of estate 
exists between intervener and other plaintiffs, suit 
commenced before expiration of statutory period in- 
ures to benefit of person who intervenes therein 
after time when action would be barred. Baker v. 
A. C. Nelson Co. ~-----------_-----__----------- 
Where no community of interest or privity of 
estate exists between intervener and another party 
or parties to original action, commencement of action 
before statute of limitations has run does not inure 
to benefit of person who intervenes after time when 
action would be barred. Baker v. A. C. Nelson Co, -- 
Cause of action pleaded by amendment ordinarily re- 
lates back to original pleading for limitation pur- 
poses, provided claimant seeks recovery on same 
general set of facts. Abbott v. Abbott -...___---._ 


Marshaling Assets. 


1. 


Equitable doctrine of marshaling assets rests upon 
basic principle that senior creditor who has two 
funds from which he may satisfy debt may not de- 
feat junior creditor who may resort to only one of 
these assets. Platte Valley Bank of North Bend v. 
Krach!:2cocccsb cot oot asset eae ee 
Doctrine of marshaling assets not founded upon law 
of contract or liens but rather doctrine based in 
equity and designed to promote fair dealing and 
justice. Platte Valley Bank of North Bend v. Kracl 
Rule as to marshaling assets has proper exceptions 
and limitations, and where, by reason of circum- 
stances in particular case, it would be inequitable 
and work an injustice to require one of two creditors 
having lien on two securities to first resort to one 
on which other creditor has no lien, court of equity 
will not enforce doctrine of marshaling assets. Platte 
Valley Bank of North Bend v. Krac] ~-.-__---~-..- 
Doctrine of marshaling assets will not be applied 
if it will hinder or impose hardships on paramount 
creditor, or inconvenience him in collection of debt, 
or deprive him of rights under contract. Platte 
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Valley Bank of North Bend v. Kracl ------------~-- 
Doctrine of marshaling assets not absolute right 
of litigant and generally may not be invoked or 
applied so as to defeat statutory rights. Platte 
Valley Bank of North Bend v. Krac] ~-----.------ 


Master and Servant. 


1. 


In determining whether individual is servant as 
distinguished from independent contractor, under 
doctrine of respondeat superior, basic test is whether 
or not his physical conduct in performance of 
service is controlled or is subject to right of control. 
Sandrock v. Taylor --.--------------------------- 
Employer cannot insulate himself against burdens 
of employer-employee relationship by contract that 
leaves him with control benefits of that relationship; 
nor can he escape his liability under doctrine of re- 
spondeat superior by contract that expressly pro- 
vides that workman is independent contractor, if 
in fact, under entire contract, workman only pos- 
sesses same independence that employees in general 
enjoy. Sandrock v. Taylor ~.__.----------------- 
Employer not insurer of safety of appliances which 
he furnishes; if he exercises reasonable care which 
prudent man would ordinarily take for own safety, 
under like circumstances, in furnishing employees 
with instruments reasonably safe for particular 
purpose for which used, he has fulfilled whole 
duty in that respect. Lyons v. Wagner --__------ 
Mere expression of opinion by employer not assur- 
ance of safety that will absolve employee from 
assumption of risk. Lyons v. Wagner ----~-----~-- 
Where agreement provides for bonus for continu- 
ous service which is terminated by employer through 
no fault of employee, latter is entitled to propor- 
tionate share of bonus according to time served; 
where, however, employee voluntarily quits or is 
discharged for reason attributable to own fault, 
there is no right to recover any part of bonus. 
Sinnett v. Hie Food Products, Ine. ------------.- 
Measure of damages in suit for breach of contract 
for personal services is amount of salary agreed 
upon for period involved less amount which servant 
earned or, with reasonable diligence, might have 
earned from other employment during period. Riden- 
our “vi. Kuker .--s-2 2-22.06 2 ete 
Where contract of employment is for indefinite 
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term, but is not hiring at will, in event of wrong- 
ful discharge employee entitled to reasonable time 
in which to find other employment or go into busi- 
ness for himself. Ridenour v. Kuker ----.---_--- 


Mere mistake or miscalculation of party or his attor- 


Mortgages. 
1. 


neys not sufficient, in itself, to warrant refusal to 
set aside default judgment, when there is good de- 
fense pleaded or proved and no change of position or 
substantial prejudice will result from permitting trial 
on merits. Beliveau v. Goodrich ~~--.-.-_------- 


Equitable doctrine of marshaling assets rests upon 
basic principle that senior creditor who has two 
funds from which he may satisfy debt may not 
defeat junior creditor who may resort to only one 
of these assets. Platte Valley Bank of North Bend 
Vi Kitael! (oo toe cer on ee wean seueesses st, 
Upon default, secured party may enforce his security 
interest by any available judicial procedure. Platte 
Valley Bank of North Bend v. Kracl -------------- 
Under article 9, U. C. C., a secured creditor under 
mortgage of motor vehicle given, on default, statu- 
tory right to immediate possession of motor vehicle. 
Platte Valley Bank of North Bend v. Kracl ----.-~- 
Whether deed absolute in form is mortgage depends 
upon intention of parties; their intention may be 
evidenced not only by document in question but also 
by declarations and conduct. Davison v. Inselman 
Evidence to prove deed absolute in form is mort- 
gage must be clear and convincing. Davison v. 
Inselman) = i222 s2-525+4-25 2-4 pc eecce sect secoeed- 


Motions, Rules, and Orders. 


1. 


Trial court has broad discretion in ruling upon 
discovery motion, but such motion should be granted 
where required by interests of justice. State v. 
Davis. ce be cesta s eee eee lee ese eee eseie 
Decree of county court determining heirs of de- 
cedent and directing distribution to persons so de- 
termined is final appealable order. Berger v. Berger 
Unless debts, allowances, expenses, and taxes have 
been paid or provided for, no heir, devisee, or 
legatee is entitled to decree of distribution, partial 
or complete, unless bond provided for in cited statute 


321 


98 


168 


168 


168 


236 


236 


433 


702 


Vou. -185] INDEX 


has been given. Berger v. Berger --------------- 
When motion made at close of all evidence for 
directed verdict, which motion should have been 
sustained but was overruled and case submitted to 
jury which returned verdict contrary to motion, and 
thereafter motion for judgment notwithstanding ver- 
dict duly filed, it is duty of court to sustain motion 
and render judgment in accordance with motion for 
directed verdict. Weichel v. Lojka .-.---.--------- 


Municipal] Corporations. 


1. 


Where alley vacated by city council of first-class 
city, alley reverts to owner of adjacent real estate 
one-half on each side thereof. Seefus v. Briley ---_ 
Subsurface use of public thoroughfare, which does 
not interfere with public use, which is subject to 
termination by city, and which is of such limited 
nature as not to be of general public interest, not 
proper subject for franchise. Dunmar Inv. Co, v. 
Northern Nat. Gas Co. -------------------------- 
City of metropolitan class operating under home 
rule charter may properly provide for use of its 
streets for private purposes under proper permit 
issued as provided by ordinance. Dunmar Inv. Co. 
v. Northern Nat. Gas Co. .----------------------- 
Under provisions of Constitution, home rule charter 
must be consistent with and subject to Constitution 
and laws. City of Millard v. City of Omaha -____ 
Powers conferred under home rule charter effective 
only as to matters of purely municipal concern and 
ineffective as to matters of concern to others or to 
state generally. City of Millard v. City of Omaha 
Municipal corporations are legislative creations and 
as such, subject to dissolution by legislative action. 
City of Millard v. City of Omaha ~_------~----.--- 
Constitutional provision prohibiting amendment or 
repeal of home rule charter except by electoral 
vote intended as restriction on powers of municipal- 
ity, but not as restriction on powers of Legislature 
in annexation matters. City of Millard v. City 
of Omaha. 2222222042 See stone es teee Se ceeeek 
To construe cited Article of Constitution as restrict- 


- ing legislative powers would conflict with consti- 


tutional provisions prohibiting local or special legis- 
lation and laws denying equal protection of laws. 
City of Millard v. City of Omaha ___---_____.__- 
Annexation of one city by another in manner pro- 
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vided by law not denial of equal protection of law 
or of due process of law although it be effected 
without consent of inhabitants of annexed city. City 
of Millard v. City of Omaha -._--.-----~--------- 
Generally, city may annex territory that is also 
part of territory of district or public corporation 
formed for limited purpose. Airport Authority of 
City of Millard v. City of Omaha _.-------------. 
Annexation of city which has established airport 
authority includes authority. Airport Authority of 
City of Millard v. City of Omaha _._--------------- 
When city which has established airport authority 
annexed by metropolitan city, by operation of law 
debts and obligations of authority become debts and 
obligations of metropolitan city. Airport Authority 
of City of Millard v. City of Omaha __-----_----..- 
Where provisions of zoning ordinance as to uses of 
property which are permitted are expressed in 
common words without enlargement, restriction, or 
definition, they are to be interpreted according to 
generally accepted meaning. Dewey v. Montesorri 
Educational Center, Inc. ---..-----------------.-- 


Negligence. 


1. 


Rule that one of two negligent persons causing 
injury to third where negligence of one is active 
and primary and other passive and secondary, and 
permitting contribution or indemnity against one 
guilty of active negligence, has no application 
where negligence of each founded on separate and 
distinct acts of negligence and no way exists to 
determine relative degrees of negligence of each. 
Farmers Elevator Mut. Ins. Co. v. American Mut. 
Tris; Cos: csacdooesceesseee sees sscusssscstesssss 
Foresight, not retrospect, is standard of negligence; 
act which prudent men, exercising reasonable care 
under circumstances, would not forsee or anticipate 
might endanger or injure another is not negligence. 
Lock v. Packard Flying Service, Inc. ~-----_------ 
Causal connection is broken if between defendant’s 
negligent act and plaintiff’s injury there has inter- 
vened negligence of third person who had full control 
of situation and whose negligence was such as de- 
fendant was not bound to anticipate and could not 
be said to have contemplated, which later negligence 
resulted directly in injury to plaintiff. Lock v. 
Packard Flying Service, Inc. --..------_--------__- 
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10. 
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12. 


Injury that could not have been foreseen or rea- 
sonably anticipated as probable result of negligence 
is not actionable, nor is injury that is not natural 
consequence of negligence complained of, and would 
not have resulted from it, but for interposition of 
some new, independent cause that could not have 
been anticipated. Lock v. Packard Flying Service, 
IMGs 2sccsobec tee tete Soe es oe ee es 
When evidence with relation to negligence is such 
that minds may reasonably reach different conclu- 
sions therefrom, issue should be submitted to jury 
for determination. Johnson v. Riecken _____--.--._ 
Gillotte v. Omaha Public Power Dist. ._.-----..._ 
When evidence is in conflict as to what negligence, 
if any, constituted proximate cause of injury, de- 
termination of proximate cause is for jury. John- 
son v. Riecken ~.___-_-_-____--_------ eee 
Proper measure of duty of hospital to patient is 
exercise of degree of care, skill, and diligence used 
by hospitals generally in community where hospital 
is located or in similar communities. Foley v. 
Bishop Clarkson Memorial Hospital -...._----...- 
Proof of violation of hospital standards or regula- 
tions not conclusive on question of negligence, but 
is simply evidence of negligence. Foley v. Bishop 
Clarkson Memorial Hospital] ~....-__-.--------.-_ 
Hospital must guard, not only against patient’s 
known physical and mental conditions but also 
against such conditions as should have discovered 
by exercise of reasonable care. Foley v. Bishop 
Clarkson Memorial Hospital ~--..--.---------..-- 
Where no evidence of relationship between driver 
of automobile and passenger other than that of 
gratuitous social host and guest, mere fact that 
trip is for passenger’s benefit and that he happens 
to have business purpose, does not make driver 
controlled’ agent and passenger controlling prin- 
cipal; and negligence of driver not ordinarily im- 
putable to passenger. Sandrock v. Taylor ~-___-_- 
Employer not insurer of safety of appliances which 
he furnishes; if he exercises reasonable care which 
prudent man would ordinarily take for own safety, 
under like circumstances, in furnishing employees 
with instruments reasonably safe for particular 
purpose for which used, he has fulfilled whole 
duty in that respect. Lyons v. Wagner -__-_______ 
Mere expression of opinion by employer not assur- 
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ance of safety that will absolve employee from as- 
sumption of risk. Lyons v. Wagner ----.--.----- 
Power companies engaged in transmission of elec- 
tricity charged with duty of exercising very high 
degree of care to safeguard those whose lawful ac- 
tivity exposes them to risk of inadvertent contact 
with electric lines. Gillotte vy. Omaha Public Power 
Dist, Sonn ohos cates a to Seo ee as 
Electric companies not insurers and not liable for 
injuries in absence of negligence. Gillotte v. Omaha 
Public Power Dist. ---...-..-----.---------------- 
Where circumstances such that probability of dan- 
ger to persons having right to be near electric line 
reasonably foreseeable, power company may be liable 
for negligence even though specific injury might not 
be foreseeable. Gillotte v. Omaha Public Power Dist. 
In absence of notice of knowledge to contrary, 
pedestrian making normal use of public sidewalk, 
night or day, has right to assume that it is in 
reasonably safe condition, and while he must use 
ordinary care for personal safety and make rea- 
sonable use of faculties to avoid injury to himself, 
he is not required to keep eyes fixed on ground or 
to be on constant lookout for danger. Crosswhite 
vy. City of Lincoln --.--------------------------- 
In operating water system city acts in proprietary 
capacity and is liable for negligence to same extent 
as private corporation engaged in same _ business. 
Crosswhite v. City of Lincoln ---_---~------------ 
Supply or service line from water main to prop 
erty of consumer, including stop box constructed 
and maintained in public sidewalk, is part of water 
system of city which it must construct and main- 
tain in reasonably safe condition for protection of 
public. Crosswhite v. City of Lincoln —~-------.- 
Abutting landowner may be subject to liability for 
dangerous condition of portions of public sidewalk 
which have been altered or constructed for benefit 
of his property and which serve use independent of 


‘and apart from ordinary and customary use for 


which sidewalks designed. Crosswhite v. City of 


“Lincoln. :o2esheoees Le ele et sce tee ele 


Where persons are injured by dangerous sidewalk 
condition created and maintained subject to joint 


-eontrol of city and abutting landowner, and where 


condition maintained for benefit of proprietary busi- 
ness operated by city, and is also for benefit of 
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24. 
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property of abutting landowner, city and abutting 
landowner are joint or concurrent tort-feasors and 
each is directly liable for his own wrong. Cross- 
white v. City of Lincoln ~_---..------------------ 
Where contributory negligence an issue under plead- 
ings and evidence, court should give adequate in- 
struction as to contributory negligence, and as to 
comparative negligence rule. Snyder v. Fort Kearney 
Hotel Goi, Ines ac soe ee bl access cee e ees c cee 
If injury or damage to property owner or to mem- 
ber of household results primarily and directly from 
act of trespass, trespasser liable therefor even 
though act not negligent or willful. Connolley v. 
v. Omaha Public Power Dist, -----.-------------- 
Trespass to land does not make trespasser insurer 
of landowner and members of household for injuries 
or damages which may be secondary, indirect, or 
consequential result of trespass. Connolley v. Omaha 
Public Power Dist. ......-..--------------------. 
Action in tort or negligence, known at common 
law as trespass on case, is proper action to recover 
for secondary, indirect, or consequential injuries or 
damages resulting from trespass. Connolley v. 
Omaha Public Power Dist, .---.-- ses aeeteweose es 
Trespass on case action recovery based on negli- 
gence; in such case contributory negligence, assump- 
tion of risk, and other defenses common to tort 
actions may be relied on by trespasser. Connolley 
v. Omaha Public Power Dist. _.---_.--.-.-----._. 
Trespass which merely produces condition cannot be 
considered to be proximate cause of accident which 
would not have occurred except for subsequent in- 
dependent act of third person; where reasonable 
minds could not differ on facts adduced it is duty 
of court to decide issue and not submit it to jury. 
Connolley v. Omaha Public Power Dist. __....___- 
In Nebraska violation of statute not negligence 
per se but evidence for jury to consider in deter- 
mination of ultimate issues of negligence or con- 
tributory negligence. Piper v. Hill --.....-..___-__ 
Mere stalling of motor vehicle temporarily on high- 
way caused by some disablement, does not ipso 
facto constitute negligence as matter of law, but 
failure to remove stalled vehicle within reasonable 
time may constitute negligence. Piper v. Hill ~.__ 
Guest may be guilty of contributory negligence, or 
assumption of risk, by riding or continuing to ride 
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with driver who he knows, or in exercise of ordinary 
care and diligence should know, is so intoxicated 
that he is unable to operate vehicle with proper 
prudence and skill. Raskey v. Hulewicz ___~_~-- 
One who attempts to cross street between inter- 
sections without looking for approaching traffic 
guilty of such negligence as will bar recovery as 
matter of law. Matson v. Dawson ____.--------- 
When one in place of safety sees or could have 
seen approach of moving vehicle in close proximity 
and suddenly moved from place of safety into path 
of such vehicle and is struck, conduct constitutes 
contributory negligence of such degree as to preclude 
recovery. Matson v. Dawson --_---__---------- 
Where facts adduced to sustain issue of negligence 
such that reasonable minds can draw but one con- 
clusion therefrom, it is court’s duty to decide ques- 
tion as matter of law, rather than submit it to 
jury for determination. Stewart v. Ritz Cab Co. -- 
Relationship of subsequent independent act of third 
person to proximate cause discussed. Weichel v. 
Lojka: -ssccsst esc lee eee a eee Se eee 


New Trial. 


1. 


Motion for new trial ordinarily addressed to sound 
discretion of trial court and not subject to review 
absent abuse of discretion. Schmer v. Gilleland __ 
Lechliter v. State .--.-----------_-~-------~------- 
District court has power and is required to con- 
sider and determine motions for new trial by exer- 
cise of judicial discretion. Webster v. Halbridge -- 
Supreme Court will not ordinarily disturb trial 
court’s order granting new trial, and not at all 
unless clearly appears that no tenable ground ex- 
isted therefor. Webster v. Halbridge _---------~- 
Lechliter v. State ~-----.------------~----------.- 
Where any one of several errors assigned not in 
itself sufficient to warrant reversal, all of them 
in aggregate establish that defendant did not have 
fair trial, then duty of court to award new trial. 
State: ‘vi Davis: 22-2222 secs sesh oes so Ses eeu 


Parent and Child. 


1. 


In determining provisions to be made for support of 
minor children in divorce proceeding, their status 
and situation, and all other attendant circumstances, 
should be considered, and an amount determined in 
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10. 


accordance with best judgment and sound discretion 
of court. Rubottom v. Rubottom _----------------- 
Rule stated for increasing or decreasing child sup- 
port payments where change of circumstances exists. 
Rubottom v. Rubottom ______..-_____-----.--.--- 
Decree of district court in divorce action, insofar 
as minor children concerned, never final in sense 
that it cannot be changed; such decree is at all 
times subject to review and adjustment in light of 
changed conditions regardless of particular language 
of award. Rubottom v. Rubottom __-------..----- 
Allowance made for support and maintenance of 
minor child in divorce proceeding should be fair and 
reasonable under circumstances of each particular 
case. Rubottom v. Rubottom _-._--._.-__-------.- 
Court may terminate parental rights when it finds 
such action to be in best interests of child, and it 
appears from evidence that parent has substantially 
and continuously or repeatedly neglected child and 
refused to give child necessary parental care and 
protection, or parent is unfit by reason of de- 
bauchery or repeated lewd and lascivious behavior, 
which conduct is found by court to be seriously 
detrimental to health, morals, or well-being of 
child. Mingus v. Stuchlick ~-____---_-..--____-_- 
Fact that trial judge heard and observed parties 
and witnesses is important consideration in deter- 
mining weight and significance of testimony in cus- 
tody proceeding. Mingus v. Stuchlick -_--..______ 
Where parental unfitness established, court’s sole 
concern is welfare of children. Mingus v. Stuchlick 
If circumstances of parties change or if in best 
interests of child, court may from time to time 
either on motion of parties or on own motion revise 
or alter custody provisions of divorce decree. Costello 
vi Costello: 2 n222- ooo cone len ctecce te oscuole 
Berigan v. Berigan ~.._.-----------______----__.- 
Court should change custody when it finds such 
action to be in best interests of child and it appears 
from evidence that parent having custody has sub- 
jected child to such disturbing and unsettling con- 
ditions as could be seriously detrimental to health, 
morals, and well-being of child. Costello v. Costello 
Proper regard for welfare of children requires parent 
to refrain from conduct which would reflect on him 
and produce harmful effects upon children. Berigan 
Ve Berigan) .22 21ers Se 
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Proper rule in divorce case, where custody of minor 
children involved, is that custody of child to be 
determined by best interests of child, with due 
regard for superior rights of fit, proper, and suit- 
able parents. Berigan v. Berigan ~---~----------- 
Natural rights of parent to custody of child are not 
absolute; must yield to best interests of child where 
preferential rights have been forfeited. Berigan v. 
Berigan:? 2 2cs2suhessis se ease ec ce eee 
Court’s discretion is broad and not limited to a 
choice between parents. Berigan v. Berigan ---- 
Change of circumstances, which will permit modifica- 
tion of divorce decree relating to child custody, in- 
cludes those not known to court and opposing party 
at time of entry of decree and which could not have 
been discovered by exercise of reasonable diligence 
at time of entry of original decree. Fisher v. Fisher 
Discovery of material facts which existed but were 
unknown to court and opposing party and could not 
have been ascertained with reasonable diligence, 
which, if known to court, might have warranted 
entry of different decree, are changed circumstances 
which court will consider in application for change 
of child custody. Fisher v. Fisher --.-----.------- 
Whether or not birth of illegitimate child after 
separation of parties of itself makes mother unfit 
person to have care and custody of child of marriage 
dependent on facts and circumstances of each par- 
ticular case to be considered in connection with de- 
termination of best interests of child. Fisher v. Fisher 
Judicial discretion of trial court with respect to 
changing custody of minor children of broken mar- 
riage will not ordinarily be disturbed unless there 
is clear abuse of judicial discretion or it is clearly 
against weight of evidence. Fisher v. Fisher --.- 
Measure of damages for wrongful death of child 
stated. Westring v. Schwanke -------..-----~----_ 
Legal obligation of adult child to support parents 
prescribed by statute and cannot be enforced in 
action against third person. Westring v. Schwanke 


Essential in action for declaratory judgment that 
there be justiciable issue and that all interested 
persons be before court before declaratory judgment 
may be granted; when these conditions met, court 
authorized to enter such judgment. Baker v. A. 
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10. 


Payment. 


Cz Nelson. Go. S222 She oe eee eee ees soses 
Where community of interest or privity of estate 
exists between intervener and other plaintiffs, suit 
commenced before expiration of statutory period 
inures to benefit of person who intervenes therein 
after time when action would be barred. Baker v. 
AG. Nelson: Gos s222c22 o2 ce so cose sess eee 
Where no community of interest or privity of estate 
exists betwen intervener and another party or 
parties to original action, commencement of action 
before statute of limitations has run does not inure 
to benefit of person who intervenes after time 
when action would be barred. Baker v. A. C. 
‘Nelson: €o.2222250225 2 ecw Jo ee oe 
Generally suit cannot be maintained by taxpayer on 
behalf of himself and others similarly situated to 


recover back taxes alleged to have been illegally - 


assessed, each taxpayer must bring action on own 
behalf. State ex rel. Sampson v. Kenny ---_~-.--- 
Action may not be maintained as class action by 
plaintiff on behalf of himself and others unless he 
has power as member.of class to satisfy judgment 
on behalf of all members of class. State ex rel. 
Sampson v. Kenny --.-----._----.--------------- 
General rule is that plaintiff in class action must 
have interest in controversy common with those for 
whom he sues and there must be that unity of in- 
terest between them that action might be brought 
by them jointly. Evans v. Metropolitan Utilities 
Dist.. 2scebe re eo. ee eee ete et es 
Persons having interest adverse to those of parties 
purported to be represented cannot maintain repre- 
sentative or class suit on behalf of latter. Evans 
v. Metropolitan Utilities Dist. -.--_-----..--..----. 
Statute requires every action be prosecuted in 
name of real party in interest. Scholting v. Alley 
Courts will not entertain controversy as to title or 
right of possession of real or personal property, 
except at instance of some person having or claim- 
ing right thereto. Scholting v. Alley ...___--___. 
Taxpayer of metropolitan city has no right to in- 
tervene in annexation proceedings when proper 
procedures followed. Airport Authority of ces of 
Millard v. City of Omaha ------~-----._.2__._+_ 


Where services furnished and knowingly accepted, 
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law implies promise on recipient’s part to pay rea- 
sonable value of services. Bush v. Kramer --__.__- 
Where benefits received and retained under such 
circumstances that it would be inequitable and un- 
conscionable to permit party receiving benefits to 
avoid payment therefor, law requires party receiv- 
ing and retaining benefits to pay reasonable value 
of them. Bush v. Kramer ----.-_---_------------ 
Fact that contract provides for payment of liqui- 
dated damages for breach of promise is not bar to 
specific enforcement; where contract provides for 
such payment as true alternative performance, 
promisor’s election to pay this price will prevent 
specific enforcement of alternative against him. 
Albers v. Koch --..-...----.-.-.----------------- 


Objection to jurisdiction of court over person of 
nonresident defendants timely made if asserted after 
dismissal of action as to resident defendant and 
before any further appearance. Plantz v. Armbrust 
As general rule, pleadings containing admission are 
admissible against pleader in another action on be- 
half of stranger to former action. Johnson v. Riecken 
Admissions made by next friend or guardian ad 
litem in pleadings filed for infant are not ordi- 
narily admissible against infant. Johnson v. Riecken 
Where judgment entered by default and prompt 
application made at the same term to set it aside, 
with tender of answer or other proof disclosing 
meritorious defense, court should on reasonable 
terms sustain motion and permit cause to be heard 
upon merits. Beliveau v. Goodrich ~------------- 
Tender of answer not absolute requirement and 
independent proof may, in discretion of court, be 
permitted to resolve question of possible dilatory 
or frivolous nature of defense. Beliveau v. Goodrich 
Either party to divorce action may within 6 months 
of date of entry of decree make application to have 
decree set aside or modified. Lawson v. Lawson 
Automatic finality of divorce decree at end of 6 
months stayed where proceedings for vacation or 
modification are then pending. Lawson v. Lawson 
Cause of action pleaded by amendment ordinarily 
relates back to original pleading for limitation 
purposes, provided claimant seeks recovery on same 
general set of facts. Abbott v. Abbott ____--_-_- 
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9. 


10. 


11. 


Party claiming that law of another state applicable 
should allege facts which make foreign law appli- 
cable and substance of law relied upon. Midland-Ross 
Corps (Vie SWart2:.= 2252352 e secs on ste oe 
Right to introduce evidence depends upon there 
being issue of fact raised by pleadings to which 
evidence is relevant. Midland-Ross Corp. v. Swartz 
Allegation that promissory note executed as accom- 
modation maker or surety without consideration does 
not state defense where pleadings show that other 
maker was party accommodated and received con- 
sideration for note. Midland-Ross Corp. v. Swartz 


Post Conviction. 


1. 


2. 


Powers. 


Post conviction petitioner has burden of establish- 
ing basis for relief. Harris v. Sigler -.------------ 
Grounds for post conviction relief because of in- 
effective assistance of counsel stated. State v. Moss 
Unless miscarriage of justice shown, post conviction 
remedy not available for reconsideration of questions 
that were determined by Supreme Court. State v. 
Agnew cise 5s53--2S ses est esa eee tae seek 
Post Conviction Act specifically authorizes trial 
court to examine files and records and to determine 
whether or not prisoner may be entitled to relief 
he seeks; if trial court finds from such examination 
that proceeding is without foundation, an evidentiary 
hearing may be properly denied. State v. LaPlante 
Motion to vacate judgment and sentence under Post 
Conviction Act cannot be used as substitute for 
appeal or to secure further review of issues already 
litigated. State v. LaPlante __..-_-_-------------- 


To be effective, each item appearing in legislative 
appropriation bill which is increase over budget 
submitted to Legislature by Governor must receive 
two-thirds vote on final passage. State ex rel. Meyer 
v. State Board of Equalization & Assessment ----.- 
Under all constitutional governments recognizing 
three distinct and independent magistracies, control 
of purse strings of government is legislative func- 
tion; indeed, it is extreme legislative prerogative, 
indispensable to independence and integrity of Legis- 
lature, and not to be surrendered or abridged, save 
by Constitution itself, without disturbing balance 
of system and endangering liberties of people. State 
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ex rel. Meyer v. State Board of Equalization & 
Assessment. iis2 i220 4co se eee eee 
Right of Legislature to control public treasury, to 
determine sources from which public revenue shall 
be derived and objects upon which it: shall be ex- 
pended, to dictate time, manner, and means, both 
of collection and disbursement, is firmly and inex- 
pugnably established in our political system. State 
ex rel. Meyer v. State Board of Equalization & 
Assessment’ -2.s2220 05 sesso rset wa tase sesees 
Legislature has plenary or absolute power over ap~ 
propriations; may make them upon such conditions 
and with such restrictions as it pleases within 
legal and reasonable limits; cannot, however, through 
power of appropriation exercise or invade constitu- 
tional rights and powers of executive branch of 
government. State ex rel. Meyer v. State Board of 
Equalization & Assessment —--------------.------ 


and Agent. 

Unless otherwise agreed, agent is subject to duty 
to principal to act solely for benefit of principal in 
all matters connected with agency. Allied Securities, 
Ine;.vs. ;Clocker™ 2so22.2sbs.c5c sash aeose eee 
Unless otherwise agreed, agent subject to duty not 
to deal with principal as adverse party in trans- 
action connected with agency without principal’s 
knowledge; burden of proof upon agent to show 
that he has satisfied duty. Allied Securities, Inc. 
v. ‘Clocker’ . scesscseess-n essence sseteesleeeccccese 
Principal whose agent has violated duties may prop- 
erly refuse to pay compensation. Allied Securities, 
Ine;, vi: Clocker.2-24- -cscccs sess eet ce sckeocele 
Requirement for specific enforcement of postem- 
ployment restraints in covenants ancillary to em- 
ployment contracts is that restraints be reasonable. 
Farmers Underwriters Assn. v. Eckel ~-------~---- 
Courts considering specific postemployment restraints 
strike balance among competing interests of prin- 
cipal and agent; balancing accommodates public in- 
terest in productive principal-agent relationships and 
in freedom of individual to earn living. Farmers 
Underwriters Assn. v. Eckel ---~~--~------------- 
When contract creating independent contractor 
limited to some particular object or accomplish- 
ment of some particular transaction, independent 
contractor status is terminated by completion of 
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Privileged 
1. 


transaction for accomplishment of which it was 
created. Weichel v. Lojka --.-_------~------------ 


Communications. 

Reports of mercantile agencies, published in good 
faith and based upon probable cause, subject to 
qualified or conditional privilege, and ordinarily 
not subject to defamation action. Bartels v. Re- 
tail “Gredit::Co).2- 525.2 22222-2052 s eee esses. 
Publication loses character as privileged and is 
actionable if motivated by express or actual malice 
of if there is such gross disregard of rights of 
person injured as is equivalent to malice in fact. 
Bartels v. Retail Credit Co. ---.---.-----------+--- 
To be privileged, mercantile agency’s representatives 
must act impartially and in good faith, carefully 
evaluating all information before disseminating any 
defamatory statements to subscribers. Bartels v. 
Retail: Credit.» Co;. o2222cscncececesscscjcesksesus 
Impartiality and good faith requires mercantile 
agency’s representatives to make thorough and 
complete investigation and to fully and accurately 
report information only from reliable sources. Bartels 
v. Retail Credit Co. ~------._-.-------.-----~--- 


Probable Cause. 


1. 


3. 


Law enforcement officer may arrest, without process, 
person who he has reasonable cause to believe .is 
guilty of felony and may detain him for reasonable 
time until warrant procured; such officer justified 
in so doing even though has no personal knowledge 
of guilt of accused if officer in good faith acted 
upon information received from others upon whom 
he had reason to rely although it should be sub- 
sequently discovered that one arrested was not 
guilty. Wilson v. Gutschenritter ._----__.---.__ 
When evidence conflicting, question whether officer 
had reasonable ground for believing person arrested 
had committed felony is for jury under proper in- 
structions; but when facts are admitted or undis- 
puted, probable cause is question of law for court. 
Wilson v. Gutschenritter .___._~ ele binete oan 
Probable cause defined. Wilson v. Gutschenritter __ 


Probation and Parole. 


1, 


In determining whether or not to set aside proba- 
tionary order and impose penalty where violation 
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established or admitted, trial court not limited to 
consideration of probative evidence of matters 
arising subsequent to order of probation. State 
Va Nevells 120.2222 2243 2 dbo e seca 
Proceeding for revocation of order of probation 
may be instituted by filing of proper motion and 
affidavit, and issuance of warrant. State v. Washa 
Period during which probationer remains away from 
jurisdiction of court may be added to period of 
probation. State v. Washa ------___------------- 


Where alley vacated by city council of first-class 
city, alley reverts to owner of adjacent real estate 
one-half on each side thereof. Seefus v. Briley -- 
Where plat of lands conveyed adequately referred to 
in deed, usually it is to be considered as part of 
latter instrument and construed in connection there- 
with; and courses, distances, and other particulars 
which appear on such plat are, as general rule, to 
be construed as true description of land conveyed. 
Seefus v. Briley -..--_--..---.------------------ 
Conveyance of tract of land by description shown 
on plat which has been vacated includes interest 
in one-half of adjacent alley which has been vacated, 
in absence of express intention to contrary shown 
in conveyance. Seefus v. Briley ~-.-.-..--.-.-_- 
Where owner of lot abutting on alley, which was 
vacated during ownership, conveyed lot by convey- 
ance which describes lot by block and number, 
and contained no reservation of rights in alley, con- 
veyance transfers fee to centerline of abutting por- 
tion of vacated alley, even though conveyance also 
described lot by metes and bounds description which 
did not include any part of alley and used edge of 
alley as boundary. Seefus v. Briley --...---.--._- 
We interpret cited statute to mean that after possi- 
bilities of reverter or right of entry or reetntry for 
breach of condition subsequent are created, they 
cannot be thereafter conveyed or devised and must 
terminate within 30 years. Cast v. National Bank 
of Commerce T. & S. Assn, --_-.---.------_----_- 
Where there has been an honest effort to comply, 
conditions subsequent should be liberally construed 
to avoid forfeiture. Cast v. National Bank of 
Commerce T. & S. Assn. ~_.-._--~-------~-~---- 
Whenever same person acquires fee simple estate 
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10. 


and lesser estate in same property, lesser estate 
destroyed by or merged in fee simple estate. Nie- 
mann y. Zacharias -_...-____--_----------------- 
One cannot be owner of interest in property and 
also donee of power to appoint that interest. Nie- 
mann v. Zacharias -..-._._._--_.-------------.~-- 
Courts will not entertain controversy as to title 
or right of possession of real or personal property, 
except at instance of some person having or claim- 
ing right thereto. Scholting v. Alley ~-.----..--. 
Improvements which become part of real estate may 
not be removed and do not become property of lessee 
in absence of agreement, express or implied, or 
valid statute granting such right. State v. Bardsley 


Public Administrative Bodies. 


1. 


Lack of notification to public concerning special 
meeting of county board to call election upon initia- 
tive petition under cited statutes insufficient to in- 
validate resulting election. Shadbolt v. County of 
Cherry + ts so-so es Se eons eset esac es. 
Whether county board shall issue bonds for purpose 
of paying cost of acquiring existing facilities for 
county community hospital or purchasing site and 
constructing thereon county community hospital and 
purchasing suitable equipment for same is single 
proposition. Shadbolt v. County of Cherry --.-~. 


Public Lands. 


1. 


Rights of lessee of school land determined by law 
as it was at time lease was made and lessee may 
not be deprived of any substantial right resulting 
from lease in his favor by subsequent legislation; 
likewise, trustee of public school lands may not 
convey any interest in such lands without ade- 
quate compensation. State v. Bardsley __.__._.__ 
Cited section declared valid and constitutional by 
State ex rel. Belker v. Board of Educational Lands 
& Funds, 184 Neb. 621, 171 N. W. 2d 156, provides 
that school lands in Nebraska shall be sold at public 
auction by a representative of the Board of Educa- 
tional Lands and Funds or by the county treasurer 
of the county in which land is located, to highest 
bidder. Bessey v. Board of Educational Lands & 
Punds: 22-22 25220222 clsede lee 
Statute providing for sale of school lant, now in 
full force and effect, authorizes the Board of Edu- 
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cational Lands and Funds to resell property only in 
event that highest bidder fails to pay balance of 
purchase price in 90 days. Bessey v. Board of 
Educational Lands & Funds __----------------..--- 


Public Officers and Employees. 


1. 


Police officer, when there is just cause, must not 
only impound vehicle from public highway for its 
own protection, but should inventory contents to safe- 
guard owner and protect against false claims of 
loss. State v. Wallen ------_--_--.----~--------- 
Police officer may use such force as is reasonably 
necessary to perform official duties in enforcement 
of law; exercise of foree in excess of that reason- 
ably necessary under circumstances may give rise 
to charge of assault and battery. Wilson v. Gut- 
Schenritter 22.2255 50 obese oe et ee ats 
Where office newly created by legislative action, 
term begins wien office first filled. Garrotto v. 
MeManus: 222222202n-cssnscencensd dna toate ees 
Officer appointed to fill vacancy created by legis- 
lative act creating new office takes and enters upon 
term of his own. Garrotto v. McManus ----~---~- 


Public Records. 


1. 


Ancient document rule states that original or au- 
thentic copy of document which appears to be at 
least 30 years old, found in proper custody, appear- 
ing unblemished by alterations, and otherwise free 
from suspicion, is admissible in evidence without 
direct proof of execution. State v. Parks -------- 
If petition duly presented to proper tribunal pray- 
ing for public road from one point to another in 
county and such petition granted and road located 
and opened for travel and used by public generally, 
right in public will become complete after 10 years 
and court will not look at original proceedings to 
determine validity of road but to ascertain extent 
of location. State v. Parks ~-----.---------~--- 


Poblic Utilities. 


‘1, 


In operating water system city acts in proprietary 
capacity and is liable for negligence to same extent 
as private corporation engaged. in same _ business. 
Crosswhite v. City of Lincoln ~---_------_-------- 
Supply or service line from water main to prop- 
erty of consumer, including stop box constructea 


801 


311 


794 


194 


331 


VoL. 185] INDEX 


and maintained in public sidewalk, is part of water 
system of-city which it must construct and maintain 
in reasonably safe condition for protection of public. 
Crosswhite v. City of Lincoln:-____..._.__-___-___ 


Right to Counsel. 


Sales. 


Appointment of counsel and arraignment of defendant 


on same day do not show lack of effective assist- 
ance by counsel where facts and circumstances of 
offense were such that investigation by counsel was 
not required and plea of guilty appropriate. State 
Vie Mennedy s2cee0 5 o32 2 oat Pee oes aesee 


“Supplying of heat and cold by means of circulated 


steam and refrigerated water does not constitute 
sale of gas or water. Dunmar Inv. Co. v. Northern 
Nat: (Gas: Co.o2se0s 22s scccsss ates eee 
When seller, to which goods that are not resaleable 
are returned, salvages such goods and credits buyer 
with reasonable value of salvaged goods, seller is 
acting in good faith to mitigate damages in manner 
sanctioned by code. Chicago Roller Skate Mfg. Co., 
Inc. v. Sokol Manuf. Co. __---.-----~...-----_--- 
Where seller salvages returned nonresaleable goods, 
measure of damages controlled by cited section, and 
seller entitled to recover lost profits together with 
expense or cost incurred in salvaging goods. Chi- 
cago Roller Skate Mfg. Co., Inc. v. Sokol Manuf. Co. 


Schools and School Districts. 


1. 


Mandatory duty of county superintendent where 
conditions precedent in cited statute exist, unless 
valid waiver has been given, to take action to dis- 
solve school district involved and to attach terri- 
tory to another district or districts. Chappell v. 
Carr 22220 cabene seer be se Seen se ete seek ack 
Unless county school district reorganization commit- 
tee acts promptly on petitions presented to it under 
provisions of cited statute, or unless on its failure 
to act interested parties within reasonable time in- 
stitute proceedings to force action, reorganization 
committee will lose jurisdiction to act on those 
petitions. Chappell v. Carr --------..-_._--.----- 


- Ordinarily, when statute specifies time or date 


when proceeding creating or altering school districts 
shall become effective, status of districts affected 
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remains unchanged until such time or date. School 
Dist. of Bellevue v. Strawn _-----~--------------- 
On completion of merger of one school district, or 
portion of one, with another, merging district, 
or part of district, loses former identity; it is dis- 
solved, abolished, and ceases to have separate ex- 
istence. School Dist. of Bellevue v. Strawn ___..- 
School or educational institution is place in which 
persons are instructed in arts and process or man- 
ner of training youths for stations in life. Dewey 
v. Montesorri Educational Center, Inc. .---------- 


Searches and Seizures. 


1. 


If arrest of automobile owner or impoundment of 
his vehicle resorted to as device and pretext for 
making general exploratory search of automobile 
without required search warrant, evidence of crime 
found during taking of inventory will be suppressed. 
State’ \v., ‘Wallen: 22222-0222 ssc 5052 ose sce 
Whether or not inventory of contents of impounded 
automobile of person in custody was reasonable 
and lawful inventory procedure or unauthorized ex- 
ploratory search is factual question to be deter- 
mined by court on motion to suppress. State v. 
Woalleti? scos2 024 c5en-h saccade ees ecnceeees 
In passing on validity of search warrant, court may 
consider only information brought to attention of 
magistrate. State v. LeDent ____---------------- 
Affidavits for search warrants must be tested in a 
common sense, realistic fashion. State v. LeDent 
In passing on validity of search warrant, court 
may consider only information brought to attention 
of magistrate. State v. Waits -----------------. 
For affidavit of tip from informant to be sufficient, 
magistrate must be informed of (1) some of under- 
lying circumstances from which informant con- 
cluded that narcotics were located where claimed, 
and (2) some of underlying circumstances from which 
officer concluded that informant was credible. State 
Vi: Walts:.< = 224222 2-4 eb a ee es 
Affidavits for search warrants must be tested in 
common sense, realistic fashion. State v. Waits _. 
If affidavit recites some of circumstances, where 
reason for crediting source of information is given, 
and when magistrate has found probable cause, 
courts should not invalidate warrant by interpret- 
ing affidavit in hypertechnical, rather than common 
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10. 


11. 


sense, manner. State v. Waits ...._.--.--..-.._- 
In examining question of sufficiency of affidavit 
to support issuance of search warrant, resolution 
of doubtful or marginal cases should be largely 
determined by preference to be accorded to war- 
rants. State v. Waits ----__......__.----------- 
Search must be one directed in good faith toward 
objects specified in warrant .or for other means 
and instrumentalities by which crime charged had 
been committed. State v. Waits ---....-----_-__ 
When officers, in course of bona fide effott to 
execute valid search warrant, discover articles which, 
although not included in warrant, are reasonably 
identifiable as contraband, they may seize them 
whether they are initially in plain sight or come 
into plain sight subsequently as result of officers’ 
efforts. State v. Waits __..---....----------_-.- 


Self Defense. 
Defendant may lawfully do in another’s defense what 


Sentences. 
1, 


such other might lawfully do in his own detenee; 
but no more. State v. Washington -.__--_.-..._. 


Where sentence imposed within statutory limits it 
will not be disturbed in absence of abuse of dis- 
eretion. State v. Whitaker ~..-.____-__.-_-..--. 


State v. Duncan __-.-------_-.---------.-~---..- 
State: v:. Burnside. .«-22-:-5sscccscceeecSccecelese 
State v. Denbo ----..-------.--.-------- 
State v. Arguello -_.-----------..~------------- 
State v. Cunningham _--._-.----------...---.._.. 
State: Vio Barker ..s2s25-2cnceesesesce Seeks ek 
State v.. Martin ....2-222--2.csccseece noses nnns 


Where two possible statutory penalties for first 
degree murder, one death penalty, and penalties 
may be applied either by court or by jury, whichever 
determines guilt, statute does not unconstitutionally 
discourage assertion of Fifth or Sixth Amendment 
rights. State v. Alvarez -----.-----------.--____ 
Although otherwise voluntary plea of guilty par- 
tially motivated by expectation that penalty im- 
posed by court on such plea would be less than, or 
different from, penalty imposed by jury upon con- 
viction, guilty plea does not become involuntary 
solely because sentence of court not one expected. 
State v. Alvarez --...------ Suwa Sete bl oe ae 
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Plea discussions and agreements in criminal cases, 
under proper and appropriate conditions, not objec- 
tionable; proper plea negotiations and agreements 
fully carried out do not ordinarily render plea of 
guilty involuntary merely because sentence not one 
anticipated. State v. Alvarez _----------.----~--- 
Lack of specific statutory standards by which jury 
determines penalty between death and life imprison- 
ment does not violate due process. State v. Alvarez 


Specific Performance. 


1. 


Remedy of restitution for breach of contract avail- 
able to plaintiff only in case defendant’s breach is 
total; slight breach does not terminate duty of in- 
jured person unless nonperformance of express con- 
dition requires that result. Albers v. Koch -_--_- 
Specific performance may properly be decreed in 
spite of minor breach by plaintiff, the breach in- 
volving no substantial failure of exchange for per- 
formance to be compelled. Albers v. Koch —_.-- 
Fact that contract provides for payment of liqui- 
dated damages for breach of promise is not bar 
to specific enforcement; where contract provides 
for such payment as true alternative performance, 
promisor’s election to pay this price will prevent 
specific enforcement of alternative against him. 
Albers. vi Koch, os-252-.6 sek cece ecahsec tees 


Statute of Limitations. 


1. 


Statutes. 
1, 


Equitable doctrine of estoppel in pais may, in 
proper case, be applied to prevent fraudulent 6r 
inequitable resort to statute of limitations and de- 
fendant may, by representations, promises, or con- 
duct be so estopped where other elements of estoppel 
are present. State Farm Mut. Auto. Ins. Co. v. Budd 
One cannot justly or equitably lull adversary into 
false sense of security, and thereby cause him to 
subject claim to bar of statute of limitations, and 
then be permitted to plead very delay caused by his 
conduct as defense to action when brought. State 
Farm Mut. Auto. Ins. Co. v. Budd _----~--__.--- 


Words “suspension” and “revocation” not synony- 
mous, suspension normally means temporary ces- 
sation but with expectation or purpose of resump- 
tion, revocation implies permanent termination and 
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10. 


when used within statute imports finality. The 
Flamingo, Inc. v. Nebraska Liquor Control Commis- 
SION Mecotcco SSeS okt eS eect bates see 
Since it is not a revocation, a suspension is not 
governed by cited statute. The Flamingo, Ine. v. 
Nebraska Liquor Control Commission ------.----- 
Liquor Control Commission is administrative agency 
within meaning of term as defined in cited statute, 
and is therefore governed by rules of administrative 
agencies, The Flamingo, Inc. v. Nebraska Liquor 
Control Commission _-_..-_.----------~----~-----_ 
Right to appeal statutory and requirements of 
statute are mandatory and must be complied with 
before appellate court acquires jurisdiction of subject 
matter of action. The Flamingo, Inc. v. Nebraska 
Liquor Control Commission ____._.-----_-~---.___ 
Statutory phrase “without giving compensation 
therefor” indicates intention not to limit com- 
pensation to persons specifically paying for trans- 
portation in cash or equivalent, or to require that 
it pass exclusively from passenger to driver. John- 
Son.V. ‘Rieckén:.-2-- 2252-222 sto 8 sete ae 
Statute purporting to authorize installment con- 
tract that is subject of this action was declared 
unconstitutional and thereby makes applicable pro- 
visions of cited statute. Baker v. A. C. Nelson Co. 
Under the provisions of cited statute, after a 
holding of unconstitutionality by Supreme Court, 
no action attacking enforcement of installment con- 
tract authorized by invalid statute may be brought 
or maintained unless it be raised within 1 year 
from effective date of decision or within 1 year 
from November 22, 1963, whichever is latest in time. 
Baker v. A. C. Nelson Co. -..-.--__--.--- 
Where legislative act complete in itself is repug- 
nant to or in conflict with prior statute which is 
not referred to nor repealed by latter, earlier statute 
is repealed or modified by implication by later 
act, but only to extent of repugnancy or conflict. 
Connor v. City of Omaha ___-______._______.__ 
Mandatory duty of county superintendent where 
conditions precedent in cited statute exist, unless 
valid waiver has been given, to take action to 
dissolve school district involved and to attach ter- 
ritory to another district or districts. Chappell v. 
Carr! 2xcont eos tes eee he ee Cee Pe 
Unless county school district reorganization com- 
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mittee acts promptly on petitions presented to it 
under provisions of cited statute, or unless on its 
failure to act interested parties within reasonable 
time institute proceedings to force action, reorgan- 
ization committee will lose jurisdiction to act on 
those petitions. Chappell v. Carr  --_---._--.-- 
Statute provides that divorce decree shall not be 
come final or operative until 6 months after trial 
and decision except for purposes of appeal. Lawson 
V; DLAWS0n cone etow ect ceil Sect eboces cleus 
Cited section of Nebraska motor vehicle code estab- 
lishes procedure by which lienor can secure interest 
in motor vehicle, and if such procedure is followed, 
then lienor’s interest shall take priority, and on 
default, secured creditor given an absolute right to 
immediate possession of motor vehicle. Platte Valley 
Bank of North Bend v. Kracl __.._._--.~.--.-_-- “ 
Statute not to be read as if open to construction 
as matter of course. City of Scottsbluff v. Tiemann 
Where words of statute plain, direct, and unam- 
biguous, no interpretation needed to ascertain mean- 
ing. City of Scottsbluff v. Tiemann ______--_~--._ 
Not within province of court to read meaning into 


. statute that is not warranted by legislative language; 


neither is it within province of court to read any- 
thing plain, direct, and unambiguous out of statute. 
City of Scottsbluff v. Tiemann __----_--~-~------ 
Statute classifying cities for legislative purposes 
in such way that no other city may ever be added to 
class violates constitutional provision forbidding spe- 
cial laws where general laws can be applicable. 
City of Scottsbluff v. Tiemann ___.-__--..------~_- 
Classification which limits application of law to 
present condition, and leaves no room or opportunity 
for increase in numbers of class by future growth 
or development, is special, and violates Article ITI, 
section 18, Constitution of Nebraska. City of Scotts- 
bluff. v:.'Tiemann. 2-~2 25-24-2220 osc 2e tee ce ess 
When invalid portions of statute so interwoven: with 
rest of act so that act may not be operative. with 
void portions eliminated or where obvious from in- 
spection of act that invalid portion formed induce- 
ment for passage of act, whole act fails. City of 
Scottsbluff v. Tiemann -~..----.--------------.-- 
Competent for Legislature to classify objects of 
legislation and if classification reasonable and not 
arbitrary, it is legitimate exercise of legislative 
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21. 


22. 


23. 


24, 


26. 
27, 


28. 


80. 


power. City of Scottsbluff v. Tiemann ~~-_-.-_.-_ 
Legislature may make reasonable classification of 
persons, corporations, and property, but classification 
must rest upon real differences of situation and 
circumstances surrounding members of class, rela- 
tive to subject of legislation, which render appro- 
priate its enactment. City of Scottsbluff v. Tiemann 
State ex rel. Meyer v. McNeil ____-._______-__-____ 
Classifications for purpose of legislation must be 
real and not illusive; cannot be based on distine- 
tions without substantial difference. City of Scotts- 
bluff v. Tiemann —-__--__--..-----.--- ee 
Ordinarily, when statute specifies time or date when 
proceeding creating or altering school districts 
shall become effective, status of districts affected 
remains unchanged until such time or date. School 
Dist. of Bellevue v. Strawn ~____---.__--_.---._- 
Fundamental principle of statutory construction is 
to ascertain legislative intent and give effect to 
it, if it is lawful one. School Dist. of Bellevue 
WV. Strawn 2225.4 2235 son Voce ee 
Complaint charging statutory misdemeanor  sub- 
stantially in language of statute will be liberally 
rather than technically construed, and if defect 
amendable, it will be held sufficient on appeal in 
absence of objection in trial court. State v. Haile 
Without convincing evidence that Legislature in- 
tended to adopt former constitutional limitations, 
Supreme Court will not so interpret simultaneous 
repealer and reenactment. Snyder v. Woxo, Ine. 
Constitution of Nebraska not grant but restriction 
of legislative power; consequently courts will en- 
force only limitations that Constitution imposes. 
Snyder v. Woxo, Ine. ___-----.---..__--_-----____ 
Cited statute concerning prohibition of usury de 
fenses by corporations does not violate Constitu- 
tion concerning classification of loans and estab- 
lishment of maximum rates. Snyder v. Woxo, Ine. 
Statute that prohibits usury defense by corporate 
maker of obligation may impliedly prohibit defense 
by individual who is subject to secondary liability 
on obligation. Snyder v. Woxo, Inc. ______-______ 
Statute requires every action be prosecuted in name 
of real party in interest. Scholting v. Alley _____- 
In Nebraska violation of statute not negligence 
per se but evidence for jury to consider in deter- 
mination of ultimate issues of negligence or con- 
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tributory negligence. Piper v. Hill ~---.-----_-..- 
Cited act violates Constitution in that it purports to 
grant special benefits to members of class and 
deny such benefits to others of same class. State 
ex rel. Meyer v. McNeil --..----_._-.-__-------- 
In absence of some real and substantial distinction 
which bears reasonable, just, and proper relation 
to objects sought to be accomplished, tax levied 
upon part of those within same class cannot be 
sustained; classification and object to be accom- 
plished must be germane. State ex rel. Meyer v. 
McNeil. 20242 ole eee te ele es Se 
In enacting statute, Legislature must be presumed 
to have had in mind all previous legislation upon 
subject; in construction of statute, courts must con- 
sider preexisting law together with any other laws 
relating to some subject, which, although enacted 
at different times, are in pari materia therewith. 
Airport Authority of City of Millard v. City of 
Omaha: s22cesse were coalesce te ce ssc segets she 
When Legislature subsequently enacts legislation 
making related preexisting laws applicable thereto, 
it will be presumed that it did so with full knowl- 
edge of such preexisting legislation and judicial de- 
cisions of Supreme Court construing and applying 
it. Airport Authority of City of Millard v. City 
Of ‘Omaha... coe Ae 
When city which has established airport authority 
annexed by metropolitan city, by operation of law 
debts and obligations of authority become debts and 
obligations of metropolitan city. Airport Authority 
of City of Millard v. City of Omaha —~..-------...- 
Unconstitutional statute a nullity, void from en- 
actment, and incapable of creating any rights or 
obligations. State v. Bardsley -.--..---..--_.___ 
Where office newly created by legislative action, 
term begins when office first filled. Garrotto v. 
McManus) ».ov tsb cc ccee soc snt oasis Spee 
Officer appointed to fill vacancy created by legis- 
lative act creating new office takes and enters 
upon term of his own. Garrotto v. McManus ____.- 
Rights of newly appointed judges under merit plan 
of judicial selection governed by applicable laws in 
effect at time of appointment and qualification. 
Garrotto v. McManus _-~-_-------.-.---..----~.- 
Under merit plan of judicial selection, judge ap- 
pointed to independent term and enters upon full 
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41. 


45. 


46. 


47. 


term of office upon appointment and qualification. 
Garrotto v. McManus _-_----.-------~-------~----- 
Only where no specific provision has been made in 
municipal court rules of civil procedure that district 
court rules of procedure relating to such matters 
govern and apply to actions in municipal courts 
of metropolitan and primary cities. Embree v. 
Sterling Electric Co. __..---------------------..- 
Statutory traffic rules have not been made applicable 
to horseback riders, but they are bound by common 
law rules. Matson v. Dawson _..-..-------~------ 
Unless debts, allowances, expenses, and taxes have 
been paid or provided for, no heir, devisee, or 
legatee is entitled to decree of distribution, partial 
or complete, unless bond provided for in cited 
statute has been given. Berger v. Berger ~-..---~-- 
Right of appeal in this state clearly statutory and, 
unless statute provides for appeal from decision 
of quasi-judicial tribunal, such right does not ex- 
ist, if statutes create such right, mode and manner 
of appeal is statutory and such jurisdiction can 
only be conferred in manner provided by statute. 
Ly dick: :Vi Johns, ccc sceccccsdcsccte esse se cu leone 
Filing of bond approved by Auditor of Public Ac- 
counts with Director of Motor Vehicles is condition 
precedent for initiation of appeal in implied consent 
proceeding. Lydick v. Johns ..----.-.--..------- 
Cited section declared valid and constitutional by 
State ex rel. Belker v. Board of Educational Lands 
& Funds, 184 Neb. 621, 171 N. W. 2d 156, provides 
that school lands in Nebraska shall be sold at public 
auction by a representative of the Board of Educa- 
tional Lands and Funds or by the county treasurer 
of the county in which land is located, to highest 
bidder. Bessey v. Board of Educational Lands & 
MUNG. onset cece Sehel So cvet te ee sae 
Statute providing for sale of school lands, now in 
full force and effect, authorizes the Board of Edu- 
cational Lands and Funds to resell property only 
in event that highest bidder fails to pay balance of 
purchase price in 90 days. Bessey v. Board of 
Educational Lands & Funds -.-------.----_-.--- 
Court cannot, under guise of its powers of con- 
struction, rewrite statute, supply omissions, or make 
other changes and this is particularly true where 
it appears that matter was intentionally omitted. 
Bessey v. Board of Educational Lands & Funds -- 
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If language of statute clear and unambiguous, courts 
will not by interpretation or construction usurp func- 
tion of lawmaking body and give it meaning not 
intended or expressed by Legislature. Bessey v. 
Board of Educational Lands & Funds ~-~----~---- 


Streets and Sidewalks. 


1. 


Taxation. 
1. 


In absence of notice of knowledge to contrary, 
pedestrian making normal use of public sidewalk, 
night or day, has right to assume that it is in rea- 
sonably safe condition, and while he must use 
ordinary care for personal safety and make rea- 
sonable use of faculties to avoid injury to himself, 
he is not required to keep eyes fixed on ground or 
to be on constant lookout for danger. Crosswhite 
v. City of Lincoln ~._...------------------------ 
Abutting landowner may be subject to liability for 
dangerous condition of portions of public sidewalk 
which have been altered or constructed for benefit 
of his property and which serve use independent of 
and apart from ordinary and customary use for 
which sidewalks designed. Crosswhite v. City of 
Lincoln. Leesesecc ss seewsce seeds Sho se esata ees 
Where persons are injured by dangerous sidewalk 
condition created and maintained subject to joint 
control of city and abutting landowner, and where 
condition maintained for benefit of proprietary busi- 
ness operated by city, and is also for benefit of 
property of abutting landowner, city and abutting 
landowner are joint or concurrent tort-feasors and 
each is directly liable for his own wrong. Cross- 
white v. City of Lincoln --.-----.---------------- 
Subsurface use of public thoroughfare, which does 
not interfere with public use, which is subject to 
termination by city, and which is of such limited 
nature as not to be of general public interest, not 
proper subject for franchise. Dunmar Inv. Co. v. 
Northern Nat. Gas Co. -.----.-------------.----- 
City of metropolitan class operating under home 
rule charter may properly provide for use of its 
streets for private purposes under proper permit 
issued as provided by ordinance. Dunmar Inv. Co. 
v. Northern Nat. Gas Co. ----.----------_--.----- 


Resolution of county board of commissioners di- 
recting foreclosure of tax sale certificates need not 
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identify each tax sale certificate individually. County 
of Lincoln v. Evans ~._-.----------------------- 
Affixing of county treasurer’s official seal to tax 
sale certificate not essential to validity. County of 
Lincoln v. Evans _.----....----------------.----- 
Generally suit cannot be maintained by taxpayer on 
behalf of himself and others similarly situated to 
recover back taxes alleged to have been illegally 
assessed, each taxpayer must bring action on own 
behalf. State ex rel. Sampson v. Kenny ___--___-_ 
Under Constitution of Nebraska, taxation of per- 
sonal property, except as otherwise authorized, must 
be uniform not only as to rate of taxation, but as to 
valuation of property as well. State ex rel. Meyer 
We MONG siecesieche wettest ee ck etek 
Legislature has plenary power over taxation and 
matters incidental to such power within limits of 
Constitution. State ex rel, Meyer v. McNeil _--.____ 
Legislature may properly legislate in regard to 
class of property, but may not divide class of 
property and enact different rules for taxation of 
each segment of class. State ex rel. Meyer v. McNeil 
Provision of act fixing value of agricultural in- 
come-producing machinery and equipment as those 
used by taxpayer in determining income under In- 
ternal Revenue Code not relevant to nor does it 
afford any basis for fixing actual value; purpose 
is to fix equitable rate of depreciation during life 
use of property and not to fix actual value of 
property. State ex rel. Meyer v. McNeil __-____ 
Cited act violates Constitution in that it purports 
to grant special benefits to members of class and 
deny such benefits to others of same class. State 
ex rel. Meyer v. McNeil ~_----..---_-._ -_-____ 
In absence of some real and substantial distinc- 
tion which bears reasonable, just, and proper relation 
to objects sought to be accomplished, tax levied upon 
part of those within same class cannot be sus- 
tained; classification and object to be accomplished 
must be germane. State ex rel. Meyer v. McNeil 
State Tax Commissioner can hold only administrative 
hearing, not discretionary or quasi-judicial one, be- 
cause power of State Board of Equalization and 
Assessment cannot be delegated to State Tax 
Commissioner. County of Sioux v. State Board of 
Equalization & Assessment --_--_..____-_-.__-_ oe 
Primary duty of State Board of Equalization and 
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Assessment to equalize or establish uniformity for 
taxation among various counties. County of Sioux 
v. State Board of Equalization & Assessment --_- 
County of Sarpy v. State Board of Equalization & 
AssessMent , jo. eo ce coh Scot es cuc woe hbase e sete 
While absolute uniformity of approach for taxation 
may not be possible, there must be reasonable at- 
tempt at uniformity. County of Sioux v. State 
Board of Equalization & Assessment -__----------- 
County of Sarpy v. State Board of Equalization 
&- ‘Assessment: = 222205 2.2 2 See a ee 
Record made before State Board of Equalization and 
Assessment must sustain action of board, and in 
absence of some satisfactory explanation of diver- 
gence and discrepancy in application of different 
methods used and relied upon to achieve uniformity, 
and of satisfactory explanation of correlation between 
those methods, Supreme Court cannot determine if 
constitutionally required equalization or uniform- 
ity for taxation has been attained between counties. 
County of Sioux v. State Board of Equalization 
& Assessment —..-------_------------------------ 
Where record of proceedings before State Board 
of Equalization and Assessment contains no evidence 
to justify order, action must be held to be unrea- 
sonable and arbitrary. County of Sioux v. State 
Board of Equalization & Assessment ~~ ~------~----- 
County of Sarpy v. State Board of Equalization & 
Assessment: (2.202025 Saosin ese et 
For purposes of taxation, terms “actual value,” 
“market value,” and “fair market value’ mean ex- 
actly same thing. County of Gage v. State Board of 
Equalization & Assessment —_----..--------------- 
Record of proceedings before State Board of Equal- 
ization and Assessment must be sufficient to sus- 
tain action taken by that board. County of Gage 
v. State Board of Equalization & Assessment ----~__ 
State Board of Equalization and Assessment may 
adopt any reasonable method of equalization for 
taxation, including use of reasonably reliable as- 
sessment sales ratios. County of Gage v. State 
Board of Equalization & Assessment ----_~-_---- 
Object of constitutionally required uniformity in 
taxation of real property accomplished if all prop- 
erty within taxing jurisdiction assessed and taxed 
at uniform standard of value. County of Gage v. 
State Board of Equalization & Assessment __---- 
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19. 


21. 


Where record of proceedings before State Board of 


' Equalization and Assessment shows that order of 


board was unreasonable and arbitrary, it will be 
reversed. County of Gage v. State Board of Equal- 
ization & Assessment _---.___---.--_..----------- 
County of Lancaster v. State Board of Equalization 
& Assessment: .2..2 2266-20 ce towne 
County of Hooker v. State Board of Equalization 
& -Assessmient: coo se ose eee oc ewe ebere tk 
Constitutionally required equality or uniformity for 
taxation cannot be achieved except in relationship 
to uniform standard of value. County of Gage v. 
State Board of Equalization & Assessment .__---.- 
Where record of proceedings before State Board of 
Equalization and Assessment does not show that 
order of board was unreasonable, arbitrary, or preju- 
dicial, it will be affirmed. County of Hooker v. 
State Board of Equalization & Assessment __..__ 


Tenancy in Common. 


Time. 


Torts. 


1, 


Tenant in common has interest in possession of every 


part of common property and has right to occupy 
whole of property and every part thereof, but is 
not entitled to exclusive possession of whole or of 
any particular part, as against other cotenants, 
except by agreement. Cast v. National Bank of 
Commerce T. & S. Assn, -.-----~_----------------- 


Demurrer on ground of statute of limitations opens 
record pertaining to time action was commenced. 
Schmer v. Gilleland ~~ _..---.--~-..-.-__--____ 
Ordinarily, when statute specifies time or date 
when proceeding creating or altering school dis- 
tricts shall become effective, status of districts 
affected remains unchanged until such time or date. 
School Dist. of Bellevue v. Strawn —..-._--..--.-_- 
Where notice of appeal not filed within 1 month 
from entry of judgment or final order appealed 
from, Supreme Court obtains no jurisdiction to 
hear appeal and it must be dismissed. Giangrasso 
v. Eagle Distributing Co, ..--.--------.__----___ 
State v. Pauley ~..-------...- 2 __- ee 


Proper measure of duty of hospital to patient is 
exercise of degree of care, skill, and diligence used 
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Trespass. 
1, 
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by hospitals generally in community where hospital 
is located or in similar communities. Foley v. 
Bishop Clarkson Memorial Hospital _-_.-_...-_-.. 


Proof of violation of hospital standards or regu- 
lations not conclusive on question of negligence, but 
is simply evidence of negligence. Foley v. Bishop 
Clarkson Memorial Hospital ----.--.--.--_--.-.- 
Hospital must guard, not only against patient’s 
known physical and mental conditions but also 
against such conditions as should have discovered 
by exercise of reasonable care. Foley v. Bishop 
Clarkson Memorial Hospital ~~ _.--_._-_-_---_.--- 


Trespass to land is breaking of close; invasion of 
one’s property or any encroachment thereon; was 
anciently referred to as trespass quare clausum 
fregit. Connolley v. Omaha Public Power Dist. __ 


If injury or damage to property owner or to member 
of household results primarily and directly from 
act of trespass, trespasser liable therefor even 
though act not negligent or willful. Connolley v. 
Omaha Public Power Dist. -_.--..----.-----.---- 


Trespass to land does not make trespasser insurer 
of landowner and members of household for injuries 
or damages which may be secondary, indirect, or 
consequential result of trespass. Connolley v. Omaha 
Public Power Dist. ~-.----~.---.----.-----------. 
Action in tort or negligence, known at common law 
as trespass on case, is proper action to recover for 
secondary, indirect, or consequential injuries or dam- 
ages resulting from trespass. Connolley v. Omaha 
Public Power Dist. .-_.----.--------------------- 
Trespass on case action recovery based on negli- 
gence; in such case contributory negligence, assump- 
tion of risk, and other defenses common to tort 
actions may be relied on by trespasser. Connolley v. 
Omaha Public Power Dist. .--.-------------------- 
Trespass which merely produces condition cannot 
be considered to be proximate cause of accident 
which would not have occurred except for subse- 
quent independent act of third person; where rea- 


sonable minds could not differ on facts adduced it 


is duty of court to decide issue and not submit it 
to jury. Connolley v. Omaha Public Power Dist. —- 
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Trial. 


10. 


11. 


In-court identification by witness to whom accused 
exhibited before trial in absence of defense counsel 
may be admissible if independent origin of identifi- 
cation established. State v. Franklin ___--_---._. 
Scope of cross-examination of witness rests largely 
in discretion of trial court, and ruling will be up- 
held unless abuse of discretion shown. State v. 
Pranklin: <:22222¢80 2-293 Jc ee 2 2S eta Be 
Credibility of witnesses and weight of evidence 
are for jury to determine in criminal case, and 
verdict of jury may not be disturbed by Supreme 
Court unless it is clearly wrong. State v. Leary 
Evidence sufficient to sustain verdict of guilty in 
criminal prosecution only when jury could properly 
find guilt beyond reasonable doubt. State v. Leary 
Party desiring to limit purpose and application of 
evidence properly admitted, must request specific 
instruction. Johnson v. Riecken ~_...__.___.._.._-- 
Where judgment entered by default and prompt 
application made at the same term to set it aside, 
with tender of answer disclosing meritorious de- 
fense, court should, on reasonable terms, sustain 
motion and permit cause to be heard on merits. Urwin 
v.. Dickerson: 2's. 2c, oy dee ek se 
Misstatement of issues tending to mislead jury is 
erroneous. Martin v. Richman Gordman No. 2, Inc. 
Errors in instructions not prejudicial to complain- 
ing party not ground for reversal of judgment 
otherwise correct. Martin v. Richman Gordman 
NO 2) ING. cul oot ses Seb ee se 
Where state of mind of person at particular time 
relevant to material issue in case, his declarations 
made at that time are admissible as proof on that 
issue, notwithstanding they were not made in pres- 
ence of adverse party. Beliveau v. Goodrich ~_--_- 
Ordinarily question of admissibility of evidence as 
to speed of vehicle shortly prior to time of accident 
rests largely in discretion of court. Sandrock v. 
Taylor’ e-sech lens sesn uses sees tee Se eked 
Before evidence submitted to jury, question not 
whether there is literally no evidence at all but 
whether there is evidence so reasonably convincing 
that jury can properly proceed to find verdict for 
plaintiff producing it, upon whom burden of proof 
was imposed. Southern v. Willis Shaw Frozen Ex- 
press; Ine; 22 esee sens es Se St 
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12. 


13. 


14. 


15. 


16. 


17. 


18. 


19. 


Weichel v. Lojka ..-.---....-----------~--------- 
In determining whether evidence sufficient to sus- 
tain jury verdict, conjecture, speculation, or mere 
choice of quantitative possibilities are not proof; 
trier of fact must come to conclusion that there 
is something more than quantitative possibilities 
which would lead a reasoning mind to come to one 
conclusion rather than another. Southern v. Willis 
Shaw Frozen Express, Inc. ~--_------.-.-.------- 
Competent, relevant testimony of uninmipeached wit- 
nesses should not be held to be contradicted by 
inferences from circumstantial evidence, unless cir- 
cumstances and natural inferences to be deduced 
therefrom cannot in reason be reconciled with con- 
clusion that direct evidence is true. Southern v. 
Willis Shaw Frozen Express, Inc. ~_---....------- 
Summary judgment authorized when moving party 
entitled to judgment as matter of law, it is clear 
what truth is, and no genuine issue remains for 
trial. John Deere Co. v. Conet --__-__--~----_--- 
Failure to bring person charged with criminal 
offense to trial, who has been held in jail pending 
trial, before close of the second term of court 
following filing of charge is entitled to be discharged 
as matter of right, pursuant to cited statute except 
where delay is caused by defendant. State v. Lee 
Whether or not delay within maximum limits fixed 
by Legislature entitles defendant to discharge, 
where defendant has not contributed to delay, is 
dependent on whether or not time was fair and 
reasonable in particular case. State v. Lee ~_--_- 
What is fair and reasonable time in each particular 
case always in discretion of court; except for abuse 
of discretion, order of trial court denying motion 
to discharge defendant for unreasonable delay will 
not be disturbed on appeal. State v. Lee -----_---. 
Right of accused to discharge for failure to receive 
speedy trial is personal right which may be waived 
and ordinarily is waived if accused fails to assert 
right by making demand for trial, or by failing to 
make some effort to secure speedy trial. State v. Lee 
Where no evidence of prejudice, or that delay 
caused by prosecution, or that it was willful by 
court officials, or that request or demand was made 
for speedier trial by defendant, trial court does not 
abuse discretion in denying discharge. State v. Lee 
Party against whom motion to dismiss made is 


. 185 


819 


117 


117 


135 


184 


184 


184 


184 


184 


VoL. 185] INDEX 


21. 


22, 


23. 


24. 


25. 


26. 


27. 


28. 


29. 


30. 


31. 


entitled to have every controverted fact’ resolved 
in his favor and to have benefit of every inference 
that can reasonably be drawn from evidence. Lyons 
Vi Wagner <2.00-- eos ene olhk ceca encase ceians 
Verdict of jury on conflicting evidence in eminent 
domain action will be set aside when clearly ex- 
cessive. Neilsen v. Tri-State G. & T. Assn., Inc. __ 
Meaning of instruction and not phraseology is 
important consideration; where meaning reasonably 
clear, it is not prejudicially erroneous. Leonhardt 
Vo SHATIMON, weucsi cock co cee cece eee 
Inadvertent substitution of one word for another 
in instruction is harmless error if it is clear from 
instruction itself and other instructions given that 
jury was not confused or misled. Leonhardt v. 
Harimon 224s .ccee keeles oe stcee ce eect 
Party in selection of jury ordinarily has no right to 
examine juror out of presence of all other jurors. 
State.-v;: Kirby: -2-ose edo che eee a 
Whether, during trial of criminal case, jury shall be 
allowed to separate, after being duly cautioned, 
is matter for discretion of trial court, and exercise 
of such discretion, unless abuse or prejudice shown, 
furnishes no ground for error. State v. Kirby ____-- 
One who cannot subordinate personal views to what 
he perceives to be duty to abide by oath as juror 
and to obey law of state must be excused for cause. 
State v. Kirby ---.------------------.---.------- 
Asking of improper questions of witness to which 
objections sustained by court does not constitute 
prejudicial error in absence of showing that de- 
fendant was thereby deprived of fair and impartial 
trial. State v. Kirby ~.----.-------------_-__-_- 
Defendant entitled to fair trial but not perfect one. 
State v.. Kirby-.2-<--2 22-222 sl oe cee ecceact 
Defendant in criminal case who becomes witness 
subjects himself to rules applicable to other witnesses. 
State v. Kirby -_~.-.-------------_- ee 
Where facts adduced to sustain issue are such that 
reasonable minds can draw but one conclusion there- 
from, it is duty of court to decide question, as 
matter of law, rather than submit it to jury for de- 
termination. Ranney v. Gartner ~____________-__ 
Stewart v. Ritz Cab Co, _-----.-----..--.________. 
If facts such that reasonable men may draw different 
inferences from them, question of existence of 
actionable negligence ordinarily for jury. Gillotte 
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v. Omaha Public Power Dist. .------------------- 
Conflicting instructions are erroneous and prejudicial 
unless it appears that jury not misled. Bartels v. 
Retail. Credit» Co... o2..2scssesseleseaceccuec+ ce ecke 
General rule is that burden of proving affirmative 
of issue on party alleging it. Bartels v. Retail 
Credit. :Cov acl Sot ease be ona eee eee 
Instruction which misstates issues or defenses and 
has tendency to confuse or mislead jury is errone- 
ous. Bartels v. Retail Credit Co. ~------------- 
Defendant not entitled to jury trial upon complaint 
filed in juvenile court alleging that defendant is 
delinquent child. DeBacker v. Sigler -..------.---- 
When amount of damages allowed by jury clearly 
inadequate under evidence, it is error for trial court 
to refuse to set aside such verdict. Bohn v. Kruger 
Webster v. Halbridge ~--.-..---------.----------- 
Ordinarily, where testimony is offered and admitted 
in evidence without objection being made thereto, 
error cannot be predicated on it. Webster v. Hal- 
bridge. 222sscei- see cssescce teense sche 2 245-52 
Error in admission of evidence may be harmless if 
fact established by other evidence. State v. Huffman 
Participation in hearing on habitual criminal charge, 
without objection, waiver of notice required by 
statute. State v. Huffman ---..--_.------.------ 
Clear, uncontradicted, self-consistent, and unim- 
peached business records of party having initial pro- 
duction and persuasion burdens may suffice for di- 
rected verdict in his favor. Watkins Products, Inc. 
Vi Mean: ooeccsseteccseuceicssecsssieshe sake ss 
In all criminal prosecutions accused has right to 
meet witness. against him face to face. State v. 
Davis tice oo¥ oi con boo eee ead cba se seei gece 
An error which prevents proper consideration of 
only question relied upon by defendant is substan- 
tial and may not be disregarded. State v. Davis -. 
Duty of prosecuting attorney to conduct trial in fair 
and impartial manner and not inflame prejudices 
or excite passions of jury against accused. State 
Vi Davis’ —2o52-22 5 sos ee cece i ese ese ot cece ee 
No reference or comment should be made by prose- 
cuting attorney upon defendant’s failure to testify. 
State :v.. Davis: 2--<s<ss-s2-5e2 seo eae 
Where any one of several errors assigned not in 
itself sufficient to warrant reversal, all of them in 
aggregate establish that defendant did not have fair 
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46. 


47. 


49. 


50. 


51. 


52. 


53. 


55. 


56. 


trial, then duty of court to award new trial. State 
Vi Davis: 22cecoc ease ee tected st poles terete 2 
Trial court’s determination of admissibility of demon- 
strative evidence will not be overturned except for 
clear abuse of discretion. State v. Wessels ~----- 
State-vi Walts 22222 2.22550 22 soscse eae cess 
Trespass which merely produces condition cannot be 
considered to be proximate cause of accident which 
would not have occurred except for subsequent in- 
dependent act of third person; where reasonable 
minds could not differ on facts adduced it is duty of 
court to decide issue and not submit it to jury. 
Connolley v. Omaha Public Power Dist. --_.------ 
In interpreting written contract, meaning of which 
in doubt and dispute, court, in order to determine 
meaning, will consider all facts and circumstances 
leading up to and attending execution, and will 
consider relationship of parties, nature and situation 
of subject matter, and apparent purpose of making 
contract. McBride v. Fort Kearney Hotel, Inc. ~- 
Issue to be tried on motion for summary judgment 
stated. Piper v. Hill --..-.-._--.-___---_------.- 
In summary judgment proceeding, burden upon mov- 
ant to show no genuine issue of facts exists. Piper 
Vie SELL) So ee Se heh oe SP ee as He 
Purpose of summary judgment not to serve as sub- 
stitute for trial, but is only proper remedy when 
movant entitled to judgment as matter of law. Piper 
We HA, 2 ete ee a a te lee 
Any reasonable doubt touching existence of genuine 
issue of material fact must be resolved against 
moving party. Piper v. Hill -..---.----.---------- 
Where no evidence presented as to effect of intoxi- 
eants upon part of parties involved, not proper to 
submit that issue directly toe jury. Raskey v. 
Hulewiez.. 222225522220 te ee 
Whether or not knowledge of guest, that host 
driver of automobile has been drinking, will operate 
to prevent recovery of damages in particular case 
depends upon all facts and circumstances of case, 
and is usually jury question. Raskey v. Hulewicz 
When accused, presently confined in penal institution, 
demands prompt trial on other outstanding charges, 
it is constitutional duty of authorities to make 
diligent, good-faith effort to bring him to trial 
without undue delay. State v. Washa  -..-----~-- 
Necessary to show prejudice to establish violation 
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of Sixth Amendment right to speedy trial. State 
vi, Washa 22-2222 525 50 ob er ee ences 
Where petitioner’s confessions admitted in evidence 
and heard by jury, petitioner not prejudiced by ad- 
mission of codefendant’s substantially similar con- 
fession where proper cautionary instructions given. 
State. vi, (Hall 225.2225. 2 eset Suk eee tes te 
Weapons or other instruments of crime which are 
so connected with crime charged as to throw light 
thereon, or which it is reasonable to infer were 
used are admissible even though not shown to be 
connected with accused, as where they tend to 
throw light on issues other than defendant’s con- 
nection with crime. State v. Tindell _---._.----.-- 
Verdict should be directed if evidence is undisputed 
or if evidence, even though conflicting, so conclusive 
that it is insufficient to justify verdict or sustain 
judgment. Stewart v. Ritz Cab Co. ~-----.___--__ 
Failure of court to caution jury on evidence given 
by accomplice, in absence of special request, will 
not ordinarily constitute reversible error. State v. 
Martin: (222/220. 52 shsbaec lees eee as 
On motion to dismiss, made at close of plaintiff’s 
case, every fact alleged and which evidence tends 
to support will be considered as proved. Molholm v. 
Dynes. soe ee eeo eee tenut eich sewe won eect ce a 
In eminent domain proceedings resolution of ques- 
tion as to presence of minerals and potential recre- 
ational development is primarily for jury under con- 
flicting issues raised, and evidence should be de- 
cided like any other question of fact at issue, not for 
court to determine under guise of determination of 
admissibility of evidence. Iske v. Omaha Public 
Power: Dist... 2222-225 22hccessleenc sss sesees- ce see 
Generally in eminent domain proceedings, expert 
witness, otherwise properly qualified, may be per- 
mitted to use and to testify concerning different 
factors affecting valuation which well-informed buyer 
would use in arriving at price which he would pay 
for property at time of taking. Iske v. Omaha 
Public Power Dist. ----_.--.-------.-__---__-.___ 
Expert opinion evidence in condemnation case, as in 
all other cases, to be considered and weighed by 
triers of fact like any other testimony, it is only 
advisory in nature and is not binding upon jury or 
court. Iske v. Omaha Public Power Dist. --.___- 
Weight and credibility of testimony of either lay or 


639 


653 


683 


692 


699 


07 


T2A4 


724 


T24 


Vou. 185] INDEX 


66. 


67. 


Trusts. 


expert witnesses for jury. Iske v. Omaha Public 
Power Dist: 22 -c2seeswesosac ite tol acensses2s- 
Exhibit admissible, so far as identity is concerned, 
when identified as being same object about which 
testimony was given; it must also be shown to 
satisfaction of trial court that no substantial change 
has taken place in exhibit so as to render it mis- 
leading; as long as article can be identified it is 
immaterial in how many or whose hands it has been. 
State ‘v.. Waits. 222222224255 on ste ccs bosseosi tess 
When motion made at close of all evidence for 
directed verdict, which motion should have been 
sustained but was overruled and case submitted to 
jury which returned verdict contrary to motion, and 
thereafter motion for judgment notwithstanding ver- 
dict duly filed, it is duty of court to sustain motion 
and render judgment in accordance with motion for 
directed verdict. Weichel v. Lojka -_-_-.--_----- 


In determining if trust created by will, intent and 
purpose of testator as disclosed by language used 
to be ascertained and given effect if not contrary 
to law or public policy. Cahill v. Armatys -------- 
For valid trust to be created by will, must be 
trustee, an estate devised to him, and trustee and 
beneficiary must be separate and distinct entities, 
however, condition does not apply if more than one 
trustee and trustees and beneficiaries identical. Cahill 
VW; (ATMatys,. 222-2 soev ens cee t ees eho epee seen elt 
Trust passive if imposes no affirmative duties upon 
trustee but merely conveys bare legal title with all 
beneficial use passing to cestui que trust. Cahill 
v;. Armatys: -i-222-e2s2 25-2550 sb bce esc-scen 26 
While, as general rule, family settlement may pro- 
vide for disbursement of estate in manner at vari- 
ance with will, valid, unexecuted testamentary trust 
cannot thus be modified or destroyed. Cahill v. 
Armatys: 2 o222 cleat eesee ss eten kets elses Sooke 
When act or agreement of parties disappoints pur- 
pose of settlor by divesting property from purposes 
named, such act or agreement void ab initio. Cahill 
Ve ATMmatys (2:222522s22 220 eo oe ons noses eesce 


Indue Influence. 


1. 


Elements to be proved by preponderance of evidence 
by person asserting undue influence stated. Mol- 
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Usury. 


Utilities. 
Supplying of heat and cold by means of circulated 


holm:*v.. Gynes-22 cece ose foe se eset beeen nte 
Undue influence usually surrounded by all possible 
secrecy, is largely matter of inference from facts 
and circumstances surrounding individual, his life, 
character, and mental condition, as shown by evi- 
dence and opportunity afforded designing persons 
for exercise of improper control. Molholm v. Lynes 


Where plaintiff has shown relationship of parties 
and that their dealings are such that presumption 
of undue influence or breach of trust arises there- 
from, burden of going forward with evidence shifts 
to party seeking to sustain conveyance as gift. 
Molholm v. Lynes ___----..----..---------------- 


Where defense of usury established under motor 
vehicle installment contract, contract is not void 
but usurer may recover principal of contract with- 
out interest, less interest paid. Baker v. A. C. 
Nelson Co: 2-2. sesecseccleccdoseuce lee ok 


Statute purporting to authorize installment contract 
that is subject of this action was declared uncon- 
stitutional and thereby makes applicable provisions 
of cited statute. Baker v. A. C. Nelson Co. ~-__._-- 


Under the provisions of cited statute, after a holding 
of unconstitutionality by Supreme Court, no action 
attacking enforcement of installment contract au- 
thorized by invalid statute may be brought or main- 
tained unless it is raised within 1 year from effec- 
tive date of decision or within 1 year from Novem- 
ber 22, 1963, whichever is latest in time. Baker 
ve A.C. Nelson -Co.. 22.2. -c2-.2 sc oc ensesesheec- 
Cited statute concerning prohibition of usury de- 
fenses by corporations does not violate Constitu- 
tion concerning classification of loans and estab- 
lishment of maxium rates. Snyder v. Woxo, Inc. 


Statute that prohibits usury defense by corporate 
maker of obligation may impliedly prohibit defense 
by individual who is subject to secondary liability 
on obligation. Snyder v. Woxo, Inc. -_._---------- 


steam and refrigerated water does not constitute 
sale of gas or water. Dunmar Inv. Co. v. Northern 
Nat; :Gas:-Co; 2ics2ce2 02 oc e scdcd eed oot ect eke 
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Venue. 


1, 


Warranty. 
Implied warranty can be excluded or modified by 


Waters. 


Wills. 


Where action dismissed as to resident defendant 
before trial, jurisdiction over nonresident defend- 
ants lost. Plantz v. Armbrust _--_-.---_-----~-- 
Objection to jurisdiction of court over person of 
nonresident defendants timely made if asserted after 
dismissal of action as to resident defendant and 
before any further appearance. Plantz v. Armbrust 


usage of trade. R. D. Lowrance, Inc. v. Peterson 


Diffused surface waters may be used in such manner 


as owner of land sees fit, provided that he does not 
concentrate and dump them unlawfully on land of 
another to other’s damage; he may change their 
course, store them, or reuse them, but may divert 
them on land of another only through depressions, 
draws, or other drainways as they were wont to 
flow in state of nature. Nickerson Township v. 
Adams- <2c.o Seu ctes ee ooo seoeee eel eee secs 


Settlement of will contest, unlike composition among 
creditors, does not rest upon assumption of equality 
among various claimants and heirs. Abbott v. Abbott 
Testator has right to dispose of property in any 
manner he sees fit and to attach any conditions to 
its possession and enjoyment, provided no posi- 
tive rule of law or public policy is infringed, and 
it is duty of courts to enforce will of testator under 
this limitation in accordance with his intention, as 
expressed by words used. Cast v. National Bank 
of Commerce T. & S. Assn. ----.-----~--------- 
Condition that devise or bequest be dependent upon 
change of name is reasonable and enforceable and 
one that testator can reasonably impose. Cast v. 
National Bank of Commerce T. & S. Assn. __--_--- 
Validity of requirement that beneficiary must reside 
on certain premises well established. Cast v. National 
Bank of Commerce T. & S, Assn. --.--~--~------- 
Provisions and conditions of will to be construed 
by courts with view of carrying out intention of 
testator; basic object of will construction is to 
ascertain intent and purpose of testator as shown 


933 


37 


37 


679 


31 


177 


358 


358 


358 


934 


10. 


11. 


12. 


18. 


14, 


INDEX [Vou. 185 


by will, and then to give that intention effect if not 
contrary to law. Cast v. National Bank of Commerce 
Te & Se ASSns onscosntecceancéeaaneecse wea 
Intention which must be given effect is intention 
which testator expressed by language employed in 
will. Cast v. National Bank of Commerce T. & S. 
ASSIS cocoon pSeSi ce eee ce Sede Bose 
Intention of testator not to be ascertained by subtle 
rules of construction or obscure legal principles and 
technicalities, but by ordinary meaning of language 
employed by testator in will. Cast v. National 
Bank of Commerce T. & S. Assn..-..------------- 
Devise which conveys property in fee simple to 
which conditions are attached for violation of which 
forfeiture may be declared by contingent devisees, 
creates estate in fee simple subject to conditions 
subsequent. Cast v. National Bank of Commerce 
Ty & (Sy. ASSN: see 2e esse ce sees sd oe oh 
Conditions precedent are those which must take 
place before estate can vest or be enlarged; if 
land conveyed or devised on condition precedent title 
will not pass until condition performed; conditions 
subsequent are those which in terms operate on 
estate conveyed or devised and render it liable 
to defeat for breach of condition. Cast v. National 
Bank of Commerce T. & S. Assn, --.------.--_-.- 
If estate is defeated by contingent event before its 
natural expiration, it goes to devisee in nature of 
remainder, technically constituting conditional limita- 
tion. Cast v. National Bank of Commerce T. & 
Sw SASSNi.. Ss So one Sele eee eet oe See 
Devise over to residuary devisee is executory in- 
terest, or estate created in third person upon de- 
feasance of prior estate in same property; it lies 
within general class of future estates which may 
be created in some person other than transferor. 
Cast v. National Bank of Commerce T. & S. Assn. 
Where devisee or legatee dies before testator, in 
absence of statute, or of other provisions in will 
which show that testator intended gift to go to some 
other designated person in case beneficiary died 
before testator, gift lapses. Niemann v. Zacharias 
Testator can prevent lapse of legacy by providing for 
substitution of another beneficiary in case original 
beneficiary predeceased testator. Niemann v. Zach- 
OTIAS) tee tud ssa. ccd ectee Geol eet en eee 
In determining if trust created by will, intent and 
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15. 


16. 


17. 


18. 


19. 


Witnesses. 
1. 


purpose of testator as disclosed by language used 
to be ascertained and given effect if not contrary to 
law or public policy. Cahill v. Armatys ---------- 
For valid trust to be created by will, must be 
trustee, an estate devised to him, and trustee and 
beneficiary must be separate and distinct entities, 
however, condition does not apply if more than one 
trustee and trustees and beneficiaries identical. 
Cahill v. Armatys -~~----------_-..---------~--- 
While, as general rule, family settlement may pro- 
vide for disbursement of estate in manner at vari- 
ance with will, valid, unexecuted testamentary trust 
cannot thus be modified or destroyed. Cahill v. 
ArMatys fossa cece ese le ces see eee es 
When act or agreement of parties disappoints 
purpose of settlor by divesting property from 
purposes named, such act or agreement void ab initio. 
Cahill v. Armatys ~--------~.------------------- 
Agreement between husband and wife to execute 
mutual wills, evidenced by recital in wills executed 
pursuant to agreement, valid and enforceable. Geiger 
Vi. Geiger 2 se ecole tn tee ee Nee 
Mutual promises of parties to agreement to execute 
mutual wills constitutes adequate consideration. 
Geiger v. Geiger __._-_--- SENN eee ye en EE ee 


Scope of cross-examination of witness rests largely 
in discretion of trial court, and ruling will be upheld 
unless abuse of discretion shown. State v. Franklin 
Asking of improper questions of witness to which 
objections sustained by court does not constitute 
prejudicial error in absence of showing that defend- 
ant was thereby deprived of fair and impartial 
trial... State v. Kirby .-..--2-2---.-s-2s22s-2520. 
Defendant in criminal case who becomes witness 
subjects himself to rules applicable to other wit- 
nesses, State v. Kirby -~-----__--_-__----------- 
Necessity and sufficiency of medical opinion to 
sustain finding of causation in favor of proponent 
of evidence varies according to circumstances. 
Christo v. Pennsylvania Life Ins. Co. __--_-...-_--- 
Generally in eminent domain proceedings, expert wit- 
ness, otherwise properly qualified, may be permitted 
to use and to testify concerning different factors 
affecting valuation which well-informed buyer would 
use in arriving at price which he would pay for 
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property at time of taking. Iske v. Omaha Public 
Power “Disti..<=2252524 22 20 ee ee eS eS 
Expert opinion evidence in condemnation case, as in 
all other cases, to be considered and weighed by 
triers of fact like any other testimony, it is only 
advisory in nature and is not binding upon jury or 
court. Iske v. Omaha Public Power Dist. ..-.-.-- 
Weight and credibility of testimony of either lay or 
expert witnesses for jury. Iske v. Omaha Public 
Power -Dist,. -csis.- sec eoeec ce cece een se 


Words and Phrases. 


1. 


Words “suspension” and “revocation” not synony- 
mous, suspension normally means temporary cessation 
but with expectation or purpose of resumption, 
revocation implies permanent termination and when 
used within statute imports finality. The Flamingo, 
Inc. v. Nebraska Liquor Control Commission ~-_-.- 
Since it is not a revocation, a suspension is not 
governed by cited statute. The Flamingo, Inc. v. 
Nebraska Liquor Control Commission _--_... --.- 
Statutory phrase “without giving compensation 
therefor” indicates intention not to limit compensa- 
tion to persons specifically paying for transporta- 
tion in cash or equivalent, or to require that it pass 
exclusively from passenger to driver. Johnson 
vi Riecken:: S2os22eo-eo eo ce eee ose Se sek 
Term “disorderly conduct” one of general or in- 
definite meaning, but generally signifies any con- 
duct which tends to breach the peace or to disturb 
those who see or hear it; to endanger morals, 
safety, or health of community; or to shock public 
sense of morality. State v. Cherry ~-.------_-__- 
Term mentally incompetent as used in statute does 
not refer to person who is sane but not as wise, 
intelligent, or mentally strong as some other person; 
applies to person whose mind is so affected as to have 
lost control of itself to such degree as to deprive 
person affected of sane and normal action. Hyde 
Vii Crocker 22s205200 e235 ke eos ol ecb ee oe 
Continuing course of conduct which so grievously 
wounds mental feelings or so utterly destroys peace 
of mind so as to nullify or destroy legitimate objects 
and ends of matrimony constitutes extreme cruelty 
within meaning of statute. Sims v. Sims ~----.___- 
Trespass to land is breaking of close; invasion of 
one’s property or any enroachment thereon; was 
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10. 


11. 


12. 


13. 


anciently referred to as trespass quare clausum 
fregit. Connolley v. Omaha Public Power Dist. __ 
Meaning of word “knowingly” in criminal statute 
varies in context; commonly imports perception 
of facts requisite to make up crime. R. D. Lowrance, 
Inc. ‘v. Peterson. .2:2--.2..ss2.5-26-46-.2 5-4-5555 
An. intersection is area embraced within lateral 
curb lines or, if none, then lateral boundary lines of 
two or more highways, which join one another at 
an angle. Matson v. Dawson -.-_-------------- 
Requirement “to look” means to look at time and 
place when to look would be effective. Matson v. 
Dawson: - ule. eo ccseesese Mow eeLiet woos = 
For purposes of taxation, terms “actual value,” 
“market value,” and “fair market value’ mean ex- 
actly same thing. County of Gage v. State Board of 
Equalization & Assessment ~~ ---__.._~-.--------- 
Where provisions of zoning ordinance as to uses of 
property which are permitted are expressed in com- 
mon words without enlargement, restriction, or defi- 
nition, they are to be interpreted according to 
generally accepted meaning. Dewey v. Montesorri 
Educational Center, Inc. ------.---..-_-----------. 
School or educational institution is place in which 
persons are instructed in arts and process or man- 
ner of training youths for stations in life. Dewey 
v. Montesorri Educational Center, Inc. ------.----- 


Workmen’s Compensation. 


1. 


4. 


In workmen’s compensation case, burden on plain- 
tiff employee to prove claim by preponderance of evi- 
dence, and rule of liberal construction of Workmen’s 
Compensation Act does not apply to evidence to 
support claim. Pocevicius v. Armour & Co. ~----~--- 
Halbert v. United States F. & G. Co. ~.------_--- 
On appeal to Supreme Court, workmen’s compen- 
sation proceeding will be considered de novo upon 
record, but where evidence is conflicting and can- 
not be reconciled, fact that trial court observed 
demeanor of witnesses and give credence to testi- 
mony of some rather than others will be considered. 
Pocevicius v. Armour & Co, ~---~-.-.------------- 
To recover in workmen’s compensation case, claim- 
ant must offer proof which preponderates in favor 
on each of indispensable elements of claim. Pocevic- 
ius v. Armour & Co, -...~----~---------------. 
Where testimony gives rise to conflicting inferences 
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of equal degree of probability so that choice between 
them is mere matter of conjecture, workmen’s com- 
pensation award cannot be obtained. Pocevicius 
v. Armour & Co. .------------------------------- 
Where evidence discloses that further medical, hos- 
pital, and surgical services would not definitely 
improve condition of injured employee, and where 
such improvement would be conjectural, employer’s 
liability to furnish reasonable medical and hospital 
services and medicines, as and when needed, ceases. 
Halbert v. United States F. & G. Co. -_------------ 


Where provisions of zoning ordinance as to uses of prop- 


erty which are permitted are expressed in common 
words without enlargement, restriction, or definition, 
they are to be interpreted according to generally 
accepted meaning. Dewey v. Montesorri Educational 
Center, Ine. .22: 2520s ecco ee ok os 
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